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GENERAL  INTRODUCTION  TO  THE  SERIES 
By  the  Editorial  Committee 


This  book  is  one  of  the  20th  Century  Legal  Philosophy  Series, 
published  under  the  auspices  of  the  Association  of  American  Law 
Schools.  At  its  annual  meeting  in  December,  1939,  the  Association 
authorized  the  creation  of  a  special  committee  “for  the  purpose  of  pre¬ 
paring  and  securing  the  publication  of  translations  on  the  same  general 
lines  as  the  Modern  Legal  Philosophy  Series,  sponsored  by  this  associa¬ 
tion  at  the  annual  meeting  thirty  years  ago  .  .  .  the  materials  to  repre¬ 
sent  as  nearly  as  possible  the  progress  of  Continental  Legal  thought  in 
all  aspects  of  Philosophy  and  Jurisprudence  in  the  last  fifty  years.” 

Whereas  the  earlier  Series  was  a  very  daring  venture,  coming,  as  it 
did,  at  the  beginning  of  the  century  when  only  a  few  legal  scholars 
were  much  interested  in  legal  philosophy,  the  present  Series  could  be 
undertaken  with  considerable  assurance.  In  1909  only  a  few  of  the 
leading  law  schools  in  this  country  included  Jurisprudence  in  their 
curricula,  and  it  was  usually  restricted  to  the  Analytical  School.  By 
1939  Jurisprudence  was  being  taught  in  many  law  schools,  and  the 
courses  had  been  broadened  to  include  not  only  Analytical  Jurispru¬ 
dence,  but  also  the  Philosophy  and  the  Sociology  of  Law.  The  progress 
in  logical  theory,  in  ethics,  and  in  social  science  between  1909  and  1939 
was  without  doubt  an  important  factor  in  the  expansion  of  Jurispru¬ 
dence.  In  1939  there  was  not  only  the  successful  precedent  of  the  earlier 
Series,  now  completely  out  of  print,  but  also  the  known  rise  of  a  very 
substantial  body  of  interested  readers,  including  students  and  practicing 
lawyers  as  well  as  professional  scholars.  This  thoroughly  admirable 
change,  especially  in  the  English-speaking  countries,  has  been  widely 
recognized  as  productive  of  a  great  enrichment  of  Anglo-American  law. 
The  Modern  Legal  Philosophy  Series  has  been  justly  credited  with  a 
major  part  of  that  influence  by  making  readily  available  the  Continental 
jurisprudence  of  the  last  century. 

The  primary  task  of  the  legal  philosopher  is  to  reveal  and  to  maintain 
the  dominant  long-run  influence  of  ideas  over  events,  of  the  general  over 
the  particular.  In  discharging  this  task  he  may  help  his  generation  to 
understand  the  basic  trends  of  the  law  from  one  generation  to  the  next, 
and  the  common  cultural  ties  of  seemingly  disparate  national  legal 
systems.  He  may,  again,  create  from  these  common  ideal  goods  of  die 


viii  GENERAL  INTRODUCTION  TO  THE  SERIES 

world’s  culture  general  theories,  beliefs,  and  insights  that  will  be  ac¬ 
cepted  and  used  as  guides  by  coming  generations.  The  works  of  great 
legal  philosophers  serve  not  only  the  needs  of  the  practitioner  and  other 
utilitarian  ends;  they  also  contribute  abundantly  to  our  theoretical 
knowledge.  Indeed,  in  a  deeper  sense,  we  have  come  to  understand  the 
superficiality  of  setting  utility  against  theory.  The  day  is  past  when 
jurisprudence  can  defensibly  be  regarded  as  a  curious  hobby  or  as 
“merely  cultural”  in  the  sense  that  the  fine  arts  contribute  to  the 
rounded  education  of  a  gentleman  at  the  Bar.  The  issues  are  now  cor¬ 
rectly  formulated  in  terms  of  whether  one  wishes  to  be  a  highly,  com¬ 
petent  lawyer  or  a  technician.  Since  the  question,  thus  put,  is  obviously 
rhetorical,  it  is  but  another  mode  of  asserting  the  considered  judgment 
of  those  best  qualified  to  pass  on  such  matters,  that  the  science  and 
philosophy  of  law  deal  with  the  chief  ideas  that  are  common  to  the 
rules  and  methods  of  all  positive  law,  and  that  a  full  understanding  of 
any  legal  order  therefore  eludes  those  whose  confining  specialties  keep 
them  from  these  important  disciplines. 

The  recent  revival  of  interest  in  American  history  also  reminds  us 
emphatically  that  the  great  Fathers  of  the  Republic,  many  of  them 
lawyers,  were  men  of  universal  intellectual  outlook.  They  were  as 
thoroughly  grounded  in  French  thought  as  in  English.  Grotius  and 
Pufendorf  were  almost  as  widely  read  as  the  treatises  on  common  law. 
Indeed,  Jefferson  and  Wilson,  to  select  two  of  the  many  great  lawyers 
who  come  to  mind,  were  able  philosophers  and  social  scientists.  They 
apparently  regarded  it  as  essential  to  the  best  conduct  of  their  profes¬ 
sional  careers  to  study  philosophy  and,  especially,  jurisprudence,  Jeffer¬ 
son  remarking  that  they  are  “as  necessary  as  law  to  form  an  accom¬ 
plished  lawyer.”  The  current  movements  in  politics  and  economics  have 
raised  innumerable  problems  which,  just  as  in  the  formative  era  of  the 
Republic,  require  for  their  solution  the  sort  of  knowledge  and  skills  that 
transcend  specialization  and  technical  proficiency.  They  call  for  a 
competence  that  is  grounded  in  a  wide  perspective,  one  that  represents 
an  integration  of  the  practitioner’s  technical  skills  with  a  knowledge  of 
the  various  disciplines  that  bear  directly  on  the  wise  solution  of  the 
present-day  problems;  and  these  are  by  no  means  confined  to  public 
affairs  —  they  equally  concern  the  daily  practice  of  the  private  practi¬ 
tioner.  With  many  such  legal  problems,  with  methods  relevant  to  sound 
solutions,  with  the  basic  ideas  and  values  involved,  the  eminent  legal 
philosophers  whose  principal  works  appear  in  this  Series  have  been 
particularly  concerned.  If  it  seems  to  some  that  the  literature  of  juris¬ 
prudence  is  rather  remote  from  the  immediate  practical  problems  that 
occupy  the  attention  of  most  lawyers,  it  is  necessary  to  reassert  our 
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primary  dependence  for  the  solution  of  all  such  problems  upon  theory  — 
a  truth  that  has  been  demonstrated  many  times  in  the  physical  sciences 
but  which  holds,  also,  in  the  realm  of  social  problems.  The  publication 
of  such  a  Series  as  this  rests  on  the  premise  that  it  is  possible  to  discover 
better  answers  than  are  now  given  many  problems,  that  a  closer  approxi¬ 
mation  to  truth  and  a  greater  measure  of  justice  are  attainable  by  law¬ 
yers,  and  that  in  part,  at  least,  this  can  be  brought  about  through  their 
greater  sensitivity  to  the  relevant  ideals  of  justice  and  through  a  broader 
vision  of  the  jurisprudential  fundamentals. 

In  the  General  Introduction  to  the  first  Series,  it  was  noted  that  “The 
value  of  the  study  of  comparative  law  has  only  in  recent  years  come  to 
be  recognized  by  us.  Our  juristic  methods  are  still  primitive,  in  that  we 
seek  to  know  only  by  our  own  experience,  and  pay  no  heed  to  the  ex¬ 
perience  of  others.”  As  the  nations  are  drawn  closer  together  by  forces 
not  wholly  in  human  control,  it  is  inevitable  that  they  should  come  to 
understand  each  other  more  fully.  The  legal  institutions  of  any  country 
are  no  less  significant  than  its  language,  political  ideals,  and  social  organi¬ 
zation.  The  two  great  legal  systems  of  the  world,  the  civilian  and  the 
common  law,  have  for  some  years  been  moving  toward  what  may  become, 
in  various  fields  of  law,  a  common  ground.  The  civilian  system  has  come 
more  and  more  to  recognize  actually,  if  not  avowedly,  the  importance  of 
case-law,  whereas  the  common  law  system  has  been  exhibiting  an  increas¬ 
ing  reliance  on  legislation  and  even  on  codes.  In  a  number  of  fields,  e.g., 
commercial  law,  wills,  and  criminal  law,  there  is  such  an  agreement  of 
substantive  principles  as  to  make  uniformity  a  very  practical  objective. 
While  economic  interests  will  undoubtedly  provide  the  chief  stimulus  to 
that  end,  in  the  long-range  view  the  possibility  of  focusing  the  energies 
of  leading  scholars  and  lawyers,  the  whole  world  over,  on  the  same 
problems  is  the  most  inviting  ideal  of  all.  The  problems  of  terminology, 
legal  methods,  the  role  of  precedent,  statutory  interpretation,  underly¬ 
ing  rationale,  the  use  of  different  types  of  authority,  the  efficacy  of 
various  controls  and  their  operation  in  diverse  factual  conditions,  the 
basic  issues  concerning  the  values  that  are  implemented  —  these  and 
innumerable  other  fundamental  problems  of  legal  science  and  philosophy 
may  and  should  receive  collaboration  on  a  scale  never  before  attainable. 
The  road  to  the  attainment  of  these  objectives  is  not  an  easy  one,  but  if 
any  such  avenue  exists  it  is  surely  that  indicated  by  the  best  literature 
in  jurisprudence. 

These  fundamentals  are  also  invaluable  aids  to  better  understanding 
of  one’s  own  law.  On  the  side  of  insight  into  legal  methods  and  sub¬ 
stantive  doctrines  alone,  the  gain  is  immeasurably  great.  The  common 
lawyer,  at  least  until  very  recent  times,  was  wont  to  accept  a  rigorous 
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adherence  to  the  rule  of  precedent  as  axiomatic  in  any  modern  system. 
He  was  apt  to  regard  the  common  law  through  Blackstonian  eyes ;  and 
hie  can  hardly  be  said  to  have  been  even  initiated  into  the  criticism  of 
statutes  from  other  perspectives  than  those  required  by  an  unquestioning 
acceptance  of  the  primacy  of  case-law.  The  gains  should  be  no  less  great 
as  regards  organization  of  the  substantive  law.  A  century  and  a  quarter 
ago  John  Austin  remarked  that  the  common  law  was  a  “mess.”  Al¬ 
though  much  progress  in  systematization  has  been  made  since  that  time, 
we  still  have  a  great  deal  to  learn  from  our  civilian  friends  —  particu¬ 
larly  from  those  who  have  attained  wide  recognition  for  their  juris¬ 
prudential  analyses  of  the  common  problems  of  modern  legal  systems. 
In  addition,  there  is  that  vast  illumination  to  be  had  from  the  discovery 
that  other  advanced  legal  systems,  representing  cultures  of  high  achieve¬ 
ment,  sometimes  apply  to  the  solution  of  many  problems  different  rules 
of  law  and  even  different  basic  doctrines  than  does  our  own.  What 
better  avenue  to  sound  criticism  of  our  legal  system,  what  easier  road  to 
its  early  enrichment  than  by  way  of  intimate  knowledge  of  the  innumer¬ 
able  ideas,  some  identical  with  our  own  but  otherwise  enunciated,  some 
slightly  divergent,  others  directly  opposite,  that  are  supplied  so  gener¬ 
ously  in  the  works  of  legal  philosophers! 

With  the  above  objectives  in  view,  the  Editorial  Committee,  ap¬ 
pointed  early  in  1940,  immediately  took  up  its  task.  For  almost  an 
entire  year  it  engaged  in  active  correspondence  with  practically  all  the 
legal  philosophers  in  the  United  States,  with  many  European,  including 
English,  legal  philosophers;  and,  later  on,  when  the  Committee  decided 
to  include  in  the  Series  a  volume  devoted  to  Latin-American  jurispru¬ 
dence,  there  was  much  correspondence  with  legal  philosophers  of  the 
various  countries  of  Latin  America.  In  addition,  like  activities  centered 
on  the  engagement  of  translators  qualified  to  translate  correctly  great 
works  of  jurisprudence  into  readable  English.  Anyone  who  has  under¬ 
taken  such  translation  will  realize  the  difficulties  involved,  and  the  very 
high  competence  that  is  required.  The  Committee  was  able  to  set  very 
rigorous  standards  in  this  regard  because  of  the  presence  in  the  United 
States  of  an  exceptionally  able  group  of  European  legal  scholars,  some 
of  whom  had  for  many  years  been  well  versed  in  the  English  language. 

In  making  its  selection  of  works  for  inclusion  in  this  Series,  the  Edi¬ 
torial  Committee  has  been  guided  in  part  by  the  originality  and  intrinsic 
merit  of  the  works  chosen  and  in  part  by  their  being  representative  of 
leading  schools  of  thought.  The  first  Series,  the  Modern  Legal  Philos¬ 
ophy  Series,  had  made  available  some  of  the  work  of  nineteenth-century 
European  legal  philosophers  —  including  Jhering,  Stammler,  del  Vecchio, 
Korkunov,  Kohler,  and  Geny.  That  Series  and  other  publications  had 
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brought  Duguit  to  the  English-reading  public.  In  1936  the  Harvard 
University  Press  published  a  translation  of  Ehrlich’s  Fundamental  Prin¬ 
ciples  of  the  Sociology  of  Law .  The  present  century  has  also  seen  the 
rise  of  a  number  of  brilliant  legal  philosophers  who  have  attained  very 
wide  recognition.  Among  those  whose  inclusion  in  this  Series  was 
clearly  called  for  were  Max  Weber,  Kelsen,  Petrazycki,  Radbruch,  the 
French  Institutionalists,  chiefly  Hauriou  and  Renard,  the  Interests- 
Jurisprudence  School  centering  around  Heck,  and  some  others.  The 
opinion  of  the  Committee  as  to  these  men  was  abundantly  confirmed  by 
the  numerous  communications  received  from  legal  philosophers  of  many 
countries,  and  the  chief  problem  was  to  decide  which  of  their  works 
should  be  translated.  But  distinction  in  jurisprudence  is  not  confined  to 
a  few  writers,  and  any  choice  solely  on  the  basis  of  scholarly  merit 
would  be  enormously  difficult,  if  not  impossible.  The  Committee,  like 
its  predecessors,  sought  “to  present  to  Anglo-American  readers,  the 
views  of  the  best  modern  representative  writers  in  jurisprudence  .  .  . 
but  the  selection  has  not  centered  on  the  notion  of  giving  equal  recog¬ 
nition  to  all  countries.  Primarily,  the  design  has  been  to  represent  the 
various  schools  of  thought.”  (General  Introduction  to  the  Modern 
Legal  Philosophy  Series.)  Some  schools  of  thought  have  been  much 
more  productive  than  others;  especially  has  this  been  true  of  those  of 
Legal  Positivism  and  Sociology  of  Law,  which  number  many  very  able 
representatives.  Without  further  presentation  of  the  numerous  phases 
of  this  problem,  it  may  be  stated  that  the  Committee,  whose  members 
represent  various  legal  philosophies,  has  endeavored  to  make  the  best 
selection  possible  under  the  conditions  of  its  appointment,  the  objectives 
set  before  it,  and  the  rigorous  restriction  resulting  from  the  size  of  the 
Series. 

The  success  of  such  a  project  as  this  required  considerable  assistance 
of  many  kinds,  and  the  Committee  is  pleased  to  acknowledge  the 
abundant  aid  extended  to  it.  Our  greatest  debt  is  to  the  late  John  H. 
Wigmore,  whose  broad  experience  as  Chairman  of  the  Editorial  Com¬ 
mittee  of  the  Modern  Legal  Philosophy  Series  was  placed  at  our  dis¬ 
posal,  and  who  advised  us  frequently  on  many  problems  that  arose  in 
the  initial  stages  of  the  work.  As  Honorary  Chairman  of  this  Committee 
until  his  death  on  April  20,  1943,  he  participated  in  many  of  its  confer¬ 
ences  and  took  an  active  and  highly  important  part  in  launching  the 
project  and  assuring  its  success.  It  was  Mr.  Wigmore  who,  in  the  early 
uncertain  days  of  the  enterprise,  interested  his  former  student,  a  Trustee 
of  Northwestern  University,  Mr.  Bertram  J.  Cahn,  and  Mrs.  Cahn  to 
contribute  a  substantial  sum  to  defray  the  expenses  of  translation.  The 
publication  of  the  Series  involved  the  expenditure  of  a  considerable  sum 
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of  money,  and  would  have  been  impossible  had  not  the  Committee  re¬ 
ceived  a  very  substantial  subsidy  from  Harvard  Law  School.  No  less  a 
debt  does  the  Committee  acknowledge  to  the  authors  who  contributed 
their  work  and,  in  some  instances,  their  close  personal  collaboration. 
The  translators  have  earned  the  Committee’s  admiration  for  their 
splendid  achievements  in  the  face  of  serious  obstacles  and  with  very 
little  financial  assistance  to  ease  their  task.  We  of  the  Committee  wish, 
also,  to  give  our  very  hearty  thanks  to  the  many  legal  philosophers, 
American,  Continental,  English,  and  Latin-American,  who  made  many 
valuable  suggestions  and  encouraged  us  greatly  by  their  interest  in  the 
project.  They  are  far  too  numerous  to  be  named,  as  are  those  many 
persons  in  various  positions,  some  of  them  rather  humble  ones,  who 
lightened  our  tasks  by  their  kindly  aid.  Finally  the  Committee  ac¬ 
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By  Edwin  W.  Patterson  * 

The  significant  contributions  to  the  general  theory  of  law  which  are 
translated  in  this  volume  have,  along  with  their  many  differences  and 
conflicts,  a  common  theme  and  a  common  level  of  discussion.  The  com¬ 
mon  theme  may  be  stated  as  the  relation  of  values  to  positive  law.  The 
common  level  is  the  plane  on  which  the  jurist’s  judgments  of  value 
eventuate  in  law-making,  in  the  implementation  of  values  by  legis¬ 
lation  or  case  law.  Each  of  these  three  writers  tries  to  place  law  in  the 
context  of  some  more  general  and  abstract  philosophy.  Here  they  part 
company.  For  Emil  Lask  and  Gustav  Radbruch  the  starting  point  of 
legal  philosophy  is  to  be  found  in  the  work  of  Immanuel  Kant.  For 
Jean  Dabin  the  basic  context  is  the  philosophy  of  St.  Thomas  Aquinas. 
All  three  of  them  seek  to  relate  the  values  of  positive  law  to  a  world 
outlook. 

The  common  theme  above  stated  signifies  another  point  on  which 
they  generally  agree,  the  maintenance  of  the  distinction  between  the 
“Is”  and  the  “Ought.”  This  distinction  is  here  twofold.  The  “Is”  of 
postive  law,  the  law  of  the  state,  is  distinguished  from  the  values 
(justice,  the  common  good,  expediency,  certainty,  etc.)  which  that  law 
ought  to  embody  and  implement,  but  which  it  may,  on  the  other  hand, 
limit  or  partly  reject.  This  distinction  is  well  brought  out  in  Dabin’s 
treatment  of  what  he  calls  “legal  method.”  On  the  other  hand,  the  “Is” 
of  societal  facts,  of  sociology,  economics,  psychology,  and  even  pre¬ 
vailing  social  morality,  presents  the  materials,  raw  or  partly  prefabri¬ 
cated,  of  evaluations,  judgments  of  Oughtness,  which  in  turn  may  or 
may  not  be  given  effect  through  positive  law.  In  Lask  and  Radbruch 
this  distinction  appears  in  the  opposition  between  “reality”  and  “value” 
and  in  the  concept  of  “transempirical  value.”  In  Dabin  it  appears  in  the 
opposition  between  the  “given”  and  the  “construed,”  which  is,,  roughly, 
that  between  the  materials  of  law-making  and  the  law-maker’s  tech¬ 
nique.  All  three  emphasize  the  difference  between  the  role  of  the  ethical 
philosopher  and  that  of  the  practical  law-maker.  None  is  prepared  to 
justify  a  law  on  merely  traditional  or  historical  grounds. 

Yet  the  “Is”  and  the  “Ought”  are  not  divorced  in  these  philosophies 
of  law.  No  claim  is  made,  as  in  Kelsen’s  pure  theory  of  law,1  that  a 

*  Cardozo  Professor  of  Jurisprudence,  Columbia  University. 

'See  Kelsen,  General  Theory  or  Law  and  State  (1945),  in  this  Series, 
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general  theory  of  law  can  or  should  be  developed  by  excluding  values 
and  societal  facts  as  extraneous  elements.  Lask  tries  to  place  legal 
science  among  the  cultural  sciences,  and  in  so  doing  to  determine  the 
meaning  of  cultural  science.  Radbruch  and  Dabin  discuss  the  purpose 
and  justification  of  such  legal  conceptions  and  rules  as  those  relating 
to  property,  contract,  and  penalty.  Aided  by  the  excellent  supplemental 
notes  provided  by  the  translator,  Professor  Kurt  Wilk,  the  reader 
who  is  familiar  with  Anglo-American  law  will,  I  believe,  find  these 
discussions  the  most  interesting  parts  of  the  book. 

The  common  level  of  discussion  in  Radbruch  and  Dabin  is  that  of 
law-making  and  systematic  interpretation  rather  than  that  of  the 
judicial  process,  the  application  of  law  to  individual  cases.  Lask,  a 
philosopher  who  abandoned  the  study  of  law,  is  frequently  on  a  higher 
level  of  abstraction.  Perhaps  all  three  were  somewhat  influenced  by  the 
Free  Law  movement 2  or  by  the  Jurisprudence  of  Interests  3  of  the  early 
twentieth  century;  if  so,  none  of  them  touches  upon  those  movements. 
In  another  view,  the  level  of  discussion  is  more  abstract  and  remote 
from  law  at  the  beginning  and  at  the  end.  Lask  is  the  most  abstract  and 
difficult  to  grasp.  Radbruch  begins  with  the  more  abstract  part  of  his 
discussion,  and  ends  his  volume  with  delightful  comments  on  particu¬ 
lar  topics.  Dabin  begins  with  the  more  concrete  parts  of  this  theme  — 
the  concept  of  law,  legal  method  —  and  ends  with  natural  law  and 
justice.  Between  the  poles  of  neo-Kantianism  and  neo-scholasticism  they 
meet  on  a  common  ground,  the  meanings  and  evaluations  of  legal 
doctrines  and  institutions.  No  one  of  these  men  has,  I  think,  founded 
a  new  and  original  philosophy  of  law;  yet  each  has  added  something 
to  the  philosophical  system  from  which  he  started  by  adapting  it  to 
twentieth-century  culture.  Each  in  his  own  way  illustrates  the  familiar 
dictum  that  the  most  enduring  aspect  of  philosophy  is  not  its  solutions 
but  its  problems. 


Lask 

^  Emil  Lask’s  Habilitationsschrijt*  submitted  to  the  faculty  of.  phi- 

woftk  the  field,,,  of  legal  philosophy.  He,  had  previously  givoa  up  the 
study  of  law  for  the  study, of  .philosophy,  in  which— jpppiy 
influencedby  the  German  philosopher,  Rickert.  Yet  Lask’s singiTwork 

2  See  essays  in  Science  of  Legal  Method  (Modem  Legal  Philosophy  Series, 
vol.  IX, *  Boston,  1917).  ’ 

Series™  jTmsrauDENCE  or  ^tekesxs  (trans.  Schoch),  vol.  II  in  the  present 
‘That  is,  his  thesis  submitted  for  admission  to  the  academic  profession. 


INTRODUCTION 


XXIX 


on  legal  philosophy,  here  translat^d.Jiad  a  coiisiderable  influ^ce  j^Q^ 
German  jurists,  among  them  On  stay  Raflforuch.  who  became  an  instruc¬ 
tor  ( PrivatdQzmt )  at  Heidelberg  shortly  before  Lask  did.  Lask’s  essay 
thus  provides  the  general  philosophical  background  for  Radbruch’s 
treatise. 

Lask’s  general  objective,  as  he  tells  us  at  the  close  of  his  essay,  is.  to 
explore  the  “methodology”  of  legal  philosophy  and  legal  science.  By 
this  he  means  not  the  Methods  of  the  legislative  process  or  the  judicial 
process  —  subjects  which  h£/ scarcely  touches  upon  —  but  rather  the 
place  of  legal  philosophy  and  legal  science  in  lie  general  scheme  of 
cultural  sciences.  The  latter  are  sciences  of  value;  they  deal  with  culture 
in  its  relation  to  values.  What  is  a  value?  Lask  nowhere  defines  the 
term.  He  uses  it  as  elemental,  basic  and  therefore  undefinable,  just  as 
Bentham  used  the  term  “interest.”  Lask  does,  however,  give  a  contextual 
meaning  to  “value”  by  the  way  in  which  he  uses  the  term.  The  “critical 
theory  of  values”  regards  empirical  reality  as  the  only  kind  of  reality. 
Values  are  “trans-empirical,”  that  is,  they  are  not  inherent  in  or 
logically  deducible  from  empirical  reality,  but  are  derived  by  a  mental 
operation  upon  reality.  Since  the  mind  can  operate  only  by  the  use 
of  categories  or  types,  “typical  values,”  that  is,  types  of  value,  are  the 
subject  matter  of  legal  philosophy.  Yet  Lask  assigns  a  somewhat 
equivocal  status  to  “individual  values.”  At  one  point  he  says  that 
individual  value  is  an  inexplicable  idea,  since  value  implies  a  standard 
of  appraisal.  Yet  a  little  further  on  he  defends  the  conception  on  the 
ground  that  there  is  no  reason  why  the  “universality”  of  a  value  “should 
be  bound  to  the  logical  structure  of  a  general  concept  and  why  it 
is  not  as  compatible  with  the  logical  structure  of  incomparable  single¬ 
ness  and  individuality.” 5  This  passage  seems  difficult  to  reconcile  with 
the  Kantian  theory  of  cognition  by  means  of  universals.  Kant  did, 
indeed,  hold  that  the  ultimate  test  of  morality  was  to  be  found  in  the 
individual  conscience;  but  he  placed  the  individual  under  a  duty  to 
make  an  evaluation  of  his  proposed  act  by  constructing  a  general  prin¬ 
ciple  in  accordance  with  the  categorical  imperative:  “Act  according  to 
a  maxim  which  can  be  adopted  at  the  same  time  as  a  universal  law.”  6 
Lask’s  “individual  value”  is  the  value  of  a  concrete,  individual  case 
rather  than  of  an  individual  person. 

Lask,  like  Radbruch,  introduces  a  theory  of  meaning  which  is  not 
ex;plkitlyi  formulated  but  which  seems  to  have  been  derived  from  the 
German  philosopher,  Heinrich  Kickert.  Lask  brings  in  the  conception 
oflevels  of  meaning,  a  common  device  in  twentieth-century  philosophy, 

*  Infra,  p.  5. 

6  Kant,  The  Philosophy  op  Law  (trans.  Hastie,  1887)  34. 
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when  he  says  that  reality  is  a  “substratum”  of  typical  values.  The 
“social  value,”  which  is  one  kind  of  typical  value,  is  intermediate 
between  the  empirical  substratum  and  the  individual  value.  The  indi¬ 
vidual  evaluation  is  to  be  made  by  applying  social  standards  to  the 
empirical  facts. 

Lask’s  essay  shows  the  struggle  of  Kant’s  followers,  who  were  (and 
probably  are)  numerous  in  Germany,  to  convert  Kant’s  eighteenth- 
century  rational  individualism  into  a  twentieth-century  social  phi¬ 
losophy  of  law.  Rudolf  Stammler,  at  the  beginning  of  the  present 
century,7  tried  to  do  this  by  making  the  end  of  the  legal  order  a  social 
ideal  which  was  ultimately  dependent  on  individual  ethics:  A  com¬ 
munity  of  men  willing  freely.  In  such  an  ideal  community  life,  says  Lask, 
the  ultimate  ends  of  the  community  would  have  to  be  recognized  in¬ 
tuitively  by  each  individual  and  fulfilled  spontaneously.  But  this  is 
merely  an  ideal.  Order  in  the  community  requires  formal  prescriptions 
which,  Lask  says,  take  no  account  of  the  moral  complications  of  in¬ 
dividual  cases.  The  new  world  outlook  proclaims  “transpersonal  values,” 
objective  typical  values.  Lask  does  not  quite  decide  whether  law  is 
merely  a  means  to  the  attainment  of  individual  values  or,  as  an  embodi¬ 
ment  of  social  values,  has  a  separate  purpose.  He  does  not  say,  as 
Jhering  did,  that  the  social  values  of  community  life  are  essential  to 
the  realization  of  individual  values,  that  man  lives  alone  and  also  in 
society.8 

At  all  events,  legal  philosophy,  as  a  theory  of  typical  values,  permits 
two  types  of  operations  on  the  “formal”  value:  (i)  Absolute  mean¬ 
ings  may  be  systematized,  remaining  within  the  realm  of  value.  (2) 
Particular  realizations  of  a  value  may  be  considered,  as  in  politics. 
Radbruch’s  book  partly  fulfills  the  former  task,  by  developing  a  clas¬ 
sification  of  values  into  individual,  transindividual,  and  transpersonal, 
and  it  brilliantly  fulfills  the  latter  by  showing  the  realizations  of  value 
in  significant  concepts  and  doctrines  of  modern  law.  Besides  legal  phi¬ 
losophy,  says  Lask,  there  is  legal  science,  a  subordinate  discipline,  which 
is  a  cultural  science  because  (following  Rickert)  it  is  a  product  of  the 
theoretical  relation  of  immediate  reality  to  cultural  meanings.  This 
does  not  mean  that  law  is  a  “social  science”  as  that  term  is  used  by 
American  sociologists.  The  German  “cultural  science”  9  is  a  broader 
term  than  social  science. 


'Stamper,  The  Theory  of  Justice  (trans.  Husik,  1925),  Modem 
Philosophy  Series,  vol.  VIII. 

-  *See  Jherjng’  The  Law  as  a  Means  to  an  End  (trans.  Husik,  1024), 
daily  pp.  344-345.  ’  y  4  ’ 

8  See  Translator’s  note  (a)  to  Lask’s  Introduction. 
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Legal  science,  in  the  broad  sense,  may  look  at  law  in  two  distinct 
ways:  One,  as  a  “vital  social  process,”  a  cultural  factor;  the  other,  as 
a  complex  of  normative  meanings,  of  dogmatical  contents.  The  former 
leads  to  a  social  theory  of  law;  the  latter  to  jurisprudence,  of  the 
analytical  type  but  still  pursuing  its  task  of  relating  the  contents  of 
legal  norms  to  cultural  meanings.  Lask’s  twofold  division  may  be  com¬ 
pared  with  that  between  the  sociology  of  law  and  sociological  juris¬ 
prudence,  which  it  substantially  though  superficially  resembles.  Lask’s 
social  theory  of  law  is  basically  different  from  the  sociology  of  law, 
which  is  regarded  by  most  of  its  adherents  as  an  empirical  or  natural 
science.  For  Lask  the  difference  between  natural  science  and  cultural 
science  is  as  profound  as  that  between  reality  and  value. 

On  one  point  Lask  differs  with  Kant,  namely,  on  the  “externality” 
of  law.  Kant  distinguished  morals  from  law  in  that  the  latter  deals 
only  with  external  conduct.  Lask  points  out  that  Kant  did  not  adhere 
consistently  to  this  distinction  since,  in  his  philosophy  of  law,  he  tried 
to  reduce  all  legal  relations  to  relations  of  the  human  will.  Thus  a 
contract  is  a  union  of  the  wills  of  the  parties  and  the  law  gives  effect 
to  their  individual  wills.  Lask  remarks  that  Kant  overshot  his  mark  in 
this  respect  but  he  does  not  indicate  how  much  of  the  Kantian  will 
theory  he  would  retain.  Legal  science,  as  a  study  of  normative  mean¬ 
ings,  includes  not  only  the  systematic  connections  between  the  contents 
of  legal  norms  (as  in  a  standard  legal  treatise,  for  instance)  but  also 
the  ideal  (theoretical)  comparison  of  juridical  meanings  with  the  pre- 
juridical  substratum  of  the  law,  that  is,  the  concrete  and  abstract 
realities  of  culture  and  of  ordinary  life.  Law  should  be  given  a  social 
interpretation.  The  individual  will  is  no  longer  the  key  to  unlock  all 
doors. 

Lask  seems  to  see  around  a  good  many  corners  which  he  does  not 
purport  to  explore.  His  sense  of  wholeness,  his  endeavor  to  relate  law 
to  a  world  outlook,  and  his  failure  to  use  illustrations  drawn  from 
legal  doctrines,  together  with  the  lack  of  a  clear  structural  organization 
in  the  presentation  of  his  ideas,  will  doubtless  make  his  essay  difficult 
for  some  readers  to  understand.  The  foregoing  commentary  is  intended 
for  such  readers.  If  it  does  not  suffice,  they  may  do  well  to  pass  over 
Lask  until  after  they  have  read  Radbruch. 

Radbruch 

Gustav  Radbruch  is  distinguished  as  lawyer,  political  leader,  jurist. 
andLlegaJ  philosopher  t-Jp'raimc;  tltealism,  especially  from 

Lask,  as  much  as  he  needs  of  generaTpmiosopKy  m  order  to  develop  a 

rritiqiTp~nf  the,  vali.^  jjwnlvfiri  in  t ha, .important  IftpflJ  Aac1;rm^1  iWifrnl 
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tions,  and  problems  of  his  time.  His  service  as  Reich  Minister  of  Justice 
of  the  German  republic  under  the  ill-starred  Weimar  Constitution  gave 
him  experience  with  the  practical  workings  of  politics,  law,  and  govern¬ 
ment.  Because  of  his  political  views  he  was  removed  during  the  Hitler 
regime  from  his  academic  post  as  professor  of  law  at  Heidelberg;  he 
was  restored  to  it  after  the  cessation  of  World  War  II. 

Radbruch’s  book,  like  the  German  Civil  Code,  is  divided  into  a 
general  part  and  a  special  jmrt.  Tl^fi  gp-ngra)  _part  (Sections  1-15)  pre¬ 
sents  theloundations  of  hisjegal  philosophy  ancLsome  of  theHoroadpgT 
value-relating  aspects  01  lawrThe  special  part  (Sections  16-29)  dis¬ 
cusses  such  familiar  subjects  as  legal  personality,  ownership,  contract, 
marriage,  penal  law,  and  international  law.  His  concluding  topic, 
prophetically,  is  war. 

Radbruch’s  first  assumption  is  that  legal  philosophy  is  a  part  of 
general  philosophy,  hence  the  legal  philosopher  must  begin  by  demon¬ 
strating  the  assumptions  of  general  philosophy.  The  first  of  these  is 
the  distinction  between  reality  and  value.  In  our  immediate  experience 
this  distinction  is  blurred.  The  primitive  man  sees  in  the  thunder¬ 
storm  a  warning  from  the  gods;  the  modern  man  sees  in  it  an  inter¬ 
ference  with  his  plans  for  golf  or  a  picnic.  Events  come  to  us  colored 
with  our  personal  evaluations.  Only  by  an  effort  of  the  mind  can  we 
separate  reality  from  value.  The  meteorologist  does  this  when  he  con¬ 
siders  the  thunderstorm  as  a  consequence  of  the  meeting  of  air  currents 
under  certain  conditions  of  temperature,  barometric  pressure,  and  vapor 
density.  Such  is  the  “value-blind”  attitude  of  the  scientist  toward 
reality.  The  scientist,  however,  does  not  discover  reality;  he  creates  it. 
Here  Radbruch  follows  the  Kantian  theory  of  cognition  in  its  re¬ 
formulation  by  post- Kantian  German  philosophers.  The  mind  in  sepa¬ 
rating  reality  from  value  creates  both.  While  I  may  remark  in  passing 
that  this  seems  to  push  a  good  idea  too  far,  it  is  a  basic  epistemological 
assumption  which  affects  Radbruch’s  analysis  and  terminology  through¬ 
out  most  of  his  book. 

In  contrast  with  the  value-blind  attitude  of  science  is  the  deliberately 
evaluating  attitude  which  characterizes  logic,  ethics,  and  aesthetics. 
That  ethics  and  aesthetics  are  evaluating  disciplines  one  would  have 
no  doubt;  it  may  seem  somewhat  unusual  to  classify  logic  as  an 
evaluating  science.  Symbolic  logicians  would  be  rather  surprised, 
though  John  Dewey’s  instrumental  logic  is  avowedly  normative,  that 
is,  it  purports  to  tell  men  how  they  ought  to  think  in  order  to  get  the 
best  results.^  At  any  rate,  Radbruch’s  inclusion  of  logic  among  the 
evaluating  disciplines  gives  us  a  clue  to  his  conception  of  value. 

In  addition  to  these  two  attitudes  toward  value,  Radbruch  finds 
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two  others:  The  value-relating  attitude  and  the  value-conquering 
attitude.  The  former  is  the  methodical  attitude  of  the  “cultural” 
sciences,  which  include  the  humanities,  history,  and  the  social  sciences. 
The  value-conquering  attitude  belongs  to  religion,  which  calls  for  love 
or  mercy  regardless  of  the  worth  or  worthlessness  of  the  individual. 
To  these  four  attitudes  toward  value  correspond  four  realms  of  what 
is  given:  Existence  (value-blind),  value  (evaluating),  meaning  (value- 
relating),  and  essence  (value-conquering).  The  philosophy  of  law  is 
chiefly  concerned  with  value  and  the  science  of  law  with  meaning. 

The  relation  between  these  last  two  is  expressed  in  another  way.  Law 
is  a  cultural  phenomenon,  a  fact  related  to  value.  The  “concept”  of  law 
(which  is  distinguished  from  its  validity)  can  be  determined  only  as 
something  which  “means”  to  be  just,  however  short  of  that  end  it  may 
fall.  Legal  science  deals  with  law  as  a  cultural  fact;  legal  philosophy, 
as  a  cultural  value. 

Radbruch’s  philosophy  of  law  is  “relativist.”^  Two  main  assumptions 
underlie  his  relativism:  That  value  judgments,  conclusions  of  value, 
cannot  be  logically  derived  from  facts;  and  that  legal  philosophy  can 
clarify  the  end  by  considering  the  means.  It  may  arrive  at  a  single  world 
outlook  of  the  ultimate  end  of  law,  or  it  may  try  to  develop  all  possible 
outlooks  as  starting  points  of  legal  evaluation.  It  may  thus  present 
the  antinomies  of  conflicting  values  implicit  in  a  legal  situation,  and 
leave  it  to  the  individual  to  draw  his  decision  from  the  depths  of  his 
own  personality,  his  conscience.  Here  Radbruch,  like  a  good  German, 
falls  back  upon  a  passage  from  Goethe.  This  attitude  of  “antinomism,” 
of  the  presentation  of  antinomies  to  be  resolved  by  the  individual  con¬ 
science,  exemplified  throughout  the  book,  is  characteristic  of  Radbruch’s 
critical  discernment  and  his  tolerance. 

While  Radbruch  regards  all  law  as  oriented  toward  justice,  he  recog¬ 
nizes  that  justice  alone  does  not  explain  the  content  of  all  legal  norms. 
A  second  element  of  the  idea  of  law  is  expediency,  suitability  to  a 
purpose.  Questions  of  expediency  cannot  be  answered  absolutely  but 
only  relativistically,  in  relation  to  one’s  views  of  the  law  and  the  state. 
A  third  element  of  the  idea  of  law  is  legal  certainty.  The  law,  as  an 
ordering  of  society,  must  be  one  order  over  all  members  of  society;  it 
must  prevail  over  their  various  disagreements.  To  do  this  it  must  be 
laid  down  by  an  agency  able  to  carry  through  what  it  pronounces;  it 
must  be  positive.  Thus  legal  certainty  requires  positive  law.  At  this 
point  one  may  wonder  why  certainty  was  not  included  unde r  expe¬ 
diency;  legal  certainty  is  expedient  for  many  branches  of  the  law,  such 
as  property,  contracts,  and  criminal  law.  The  reason,  I  think,  is  that 
Radbruch  conceives  of  legal  certainty  primarily  as  peace  and  order, 
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as  putting  an  end  to  the  babble  of  conflicting  views  or  the  war  of  all 
against  all.  Thus  he  says  that  the  existence  of  a  legal  order  is  more 
important  than  its  expediency  or  even  its  justice.  Yet  the  conflicts 
between  them  do  not  end  with  the  establishment  of  law.  His  discussion 
of  the  “tensions”  between  these  three  elements  of  the  idea  of  law  is  the 
core  of  his  antinomic  philosophy  of  law. 

When  he  comes  to  discuss  the  “validity”  of  law  (Section  io),  Rad- 
bruch  seems  to  blur  the  distinction  between  reality  and  value  which 
he  took  to  be  fundamental.  He  outlines  three  doctrines  of  the  validity 
of  law:  The  juridical,  the  sociological,  and  the  philosophical.  The 
first  is  that  of  the  judge  and  the  lawyer  who  trace  the  validity  of  all 
legal  norms  to  the  constitution;  but  they  have  no  way  of  testing  the 
validity  of  the  constitution  unless  they  resort  to  an  extra-juridical  (or, 
to  use  Kelsen’s  term,  a  meta-juridical)  test.  Here  the  sociological  doc¬ 
trine  purports  to  provide  an  answer,  but  Radbruch  rejects  it  as  merely 
descriptive  and  not  a  justification  of  the  legal  order.  It  is  hard  to  see 
why  he  feels  it  necessary  to  reject  the  juridical-sociological  explanation 
of  the  validity  of  law.  His  conclusion  is  that  law  is  valid  if  it  can  be 
carried  through  effectively  because  that  is  the  only  way  to  provide  legal 
certainty,  peace  and  order. 

Radbruch  leaves  no  doubt  of  his  rejection  of  Kant’s  attempt  to  state 
all  legal  relations  in  terms  of  the  individual  will.  For  instance,  in  his 
discussion  of  contracts  (Section  19)  Radbruch  rejects  the  idea  that  the 
courts,  in  enforcing  a  contract,  merely  give  effect  to  the  will  of  the 
obligor.  Agreeing  with  Jhering,  he  says  that  the  “obliging”  will  is  the 
will  of  yesterday,  while  the  “obliged”  will  is  the  will  of  today  and 
tomorrow.  How  far  ought  the  law  to  prescribe  that  the  obligation  of  a 
contract  be  governed  by  the  will  of  the  obligor,  and  how  far  by  his 
declaration?  Here  the  interests  of  private  autonomy  are  opposed 
by  those  of  the  security  of  trade  and  commerce,  the  individualistic 
by  the  social  view  of  law.  This  is  substantially  the  opposition  be¬ 
tween  the  subjective  and  objective  theories  of  contract  in  Anglo- 
American  law.  5 


.  Radbruch’s  book  is  written  in  an  urbane  and  gracious  style,  rich 
m  classical  and  historical  allusions.  Its  fundamental  starting  points  are 
those  of  nineteenth-century  German  idealism,  which  it  tries  to  adapt 
to  the  movement  for  the  socialization  of  law  of  the  early  twentieth 
century.  There  is  evidence  that,  in  its  three  editions,  it  won  a  high 
prestige  among  the  German  intellectuals  of  the  1920’s  and  ig?o’s 
Ironically  enough,  the  third  edition  appeared  in  1932,  shortly  before 

the  accession  to  power  of  Adolf  Hitler.  The  Nazi  regime  engulfed  its 
tolerant  rationalism  and  led  the  German  ^ _ nulled  its 
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which  to  Radbruch  is  the  negation  of  law  and  reason.  The  reader  may 
ponder  for  himself  why  this  happened. 

Dabin 

J ean  Dabin  has  devoted  his  career  to  law  teaching  and  productive, 
legalv  scholarship..  Since  1022  he  has  he^n  a  memberof  '  the  faculty  of 
law  at  Louvain  in  Belgium.  Ifts  works^cover  a  wide  range  of  law  and 
legal  philosophy,  and  have  been  honored  both  in  his  own~counlDL^ari5. 
-abroad* — - 

Dabin’s  work  is  of  interest,  to,  -American  readers  for  several  reasons. 
First,  he  builds  his  General  Theory  of  Law  (the  work  here  translated) 
\ipon  one  of  the  major  philosophies  01  western  cfyilization,  the  sgMIas- 
ticism  of  1st.  TJhomas  AauinasTi2  2t;-i274).  Secondly,  he  adapts  the 
principles  of  Thomism  to  modern  social  conditions  and  modern  systems 
of  thought,  even  departing  in  detail  from  some  of  pTnounrAmAriilja- 
of  the  Doctor  Angelicus,  Thirdly,  he  displays  the  same  tactful  tol¬ 
erance  that  the  Doctor  did  toward  rival  systems  of  thought,  not 
denouncing  or  berating  them  as  heresies  but  trying  to  persuade  the 
reader  by  reason  to  take  a  different  view.  In  this  respect  he  differs  from 
some  American  scholastic  writers.  Fourthly,  and  not  least  important, 
Dabin  is  chiefly  interested  in  the  philosophy  of  positive  law,  the  reasons 
of  policy  and  expediency  which  serve  to  explain  the  systems  of  legal  norms 
of  modern  states.  His  level  of  discussion,  as  was  said  above,  is  that  of 
law-making  and  interpretation;  he  does  not  view  the  arena  of  litigation, 
where  the  law  is  confronted  with  a  complex  situation  of  fact.  Hence  some 
of  his  “solutions”  will  seem  to  the  American  case  lawyer  a  bit  over¬ 
simplified.  Dabin  stops  short  of  what,  since  Cardozo’s  memorable 
work,10  has  been  known  in  this  country  as  “the  judicial  process.” 

As  some  readers  may  be  unfamiliar  with  scholasticism,  it  seems  well 
to  give  a  brief  though  inadequate  outline  of  the  legal  philosophy  of 
St.  Thomas  Aquinas.  The  three  main  topics,  which  the  reader  will 
encounter  throughout  Dabin’s  book,  are  natural  law,  justice,  and  the 
common  good.  Governing  the  universe,  both  animate  and  inanimate,  is 
God’s  Eternal  Law.  Natural  law  as  a  principle  or  principles  of  human 
conduct  is  so  much  of  the  Eternal  law  as  man  can  perceive  by  the  use 
of  his  reason.  Natural  law,  when  rightly  discovered  by  reason,  is 
universal,  absolute,  eternal,  immutable.  Justice  has  to  do  with  man’s 
duties  toward  others.  Here  St.  Thomas  followed  Aristotle  in  distinguish¬ 
ing  between  commutative  justice,  the  “man-to-man”  justice  of  civil 
litigation,  and  distributive  justice,  the  distribution  of  the  good  of  the 
community  among  its  members  according  to  their  personal  merit.  “Legal 
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justice,”  a  third  kind  discussed  by  Dabin,  has  to  do  with  the  duties 
of  the  subject  to  the  political  community.  The  “common  good”  takes 
its  meaning  from  Aquinas’  definition  of  human  law  as  “an  ordinance 
of  reason  for  the  common  good,  made  by  him  who  has  care  of  the  commu¬ 
nity  and  promulgated.” 11  The  common  good  of  the  community  is  the 
end  or  purpose  of  human  enactments.  Dabin  takes  the  common  good  to 
include  the  fitness  or  expediency  of  law  for  a  particular  community 
and  for  the  limitations  and  needs  of  the  legal  order  which  is  to  fulfill  it. 
Since  he  is  concerned  chiefly  with  the  jurist’s  art  or  technique  of 
making  and  interpreting  law  in  a  modern  state,  he  gives  the  common 
good  greater  prominence  in  his  discussion  (though  not  greater  sig¬ 
nificance  in  his  theory)  than  the  other  two  concepts. 

This  emphasis  appears  in  the  basic  organization  of  Dabin’s  book  into 
three  parts:  The  “concept”  of  law,  legal  method,  and  a  third  part  on 
natural  law  and  justice.  Instead  of  beginning  with  an  exposition  of 
natural  law  and  justice  as  the  logical  fundamentals  of  positive  law, 
he  begins  with  the  conception  of  law  as  he  finds  it  in  modern  states. 
At  many  points  throughout  the  first  two  parts  he  speaks  of  natural 
law  and  justice  in  relation  to  the  jurist’s  work  but  refers  the  reader  to 
his  later  discussion  of  those  topics.  Even  one  who  does  not  follow  his 
views  of  natural  law  and  justice  will  be  enlightened  by  his  scholarly, 
prudent,  and  illuminating  interpretation  of  the  values  implicit  in 
modern  law. 


At  the  outset  Dabin  envisages  the  law  of  a  state,  as  expressed  in  its 
statutes,  juridical,  customs,  and  the  precedents  of  its  tribunals  (case 
law),. as  the  “realities”  on  which  his  conception  of  law  is  based.  Other 
realities,. the  state,  the  conduct  of  officials,  the  societal  facts  of  a  given 
community,  are  related  to  law.  He  finds  the  expression,  “positive  law  ” 
unsatisfactory  to. express  the  “concept”  of  law,  because  the  adjective 
positive”  traditionally  means  something  that  is  accidental,  arbi¬ 
trary,  or  capricious.  These  are  qualities  which  Dabin  is  unwilling  to  in¬ 
clude  m  his  concept  of  law.  At  this  point  one  may  compare  Dabin’s 
conception  of  law  with  Holland’s  definition  (derived  from  Austin)  of  a 
iaw  as  a  general  rule  of  external  human  action  enforced  by  a  sovereign 

yC  °r ca?  ““  D*bin  ■«  °f 

tito  Holland  ascnbes  to  a  law.  A  law  is  a  general  rule.  Its  subject 

Til**  T  >  “f  C°nduCt  rather  1112111  “science  or  belief 
It  has  the  authority  and  sanction  of  the  state.  Dabin  substitutes  for 

enforced  the  lesser  requirement  that  there  be  obedience  to  the  law 
of  a  state  m  general,  m  the  great  majority  of  instances  to  which  it  might 
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be  applied.  He  has  some  difficulty  with  the  Continental  doctrine  that  a 
law  can  be  abrogated  by  desuetude,  especially  because  Aquinas  in  one 
passage  intimated  that  a  law  can  be  set  aside  by  a  conflicting  usage; 
yet  Dabin  eventually  rejects  this  doctrine.  Likewise,  a  law  does  not 
cease  to  be  a  law  even  though  public  officials  in  the  exercise  of  their 
discretion  choose  not  to  enforce  it.  Thus  Dabin’s  conception  of  the 
validity  of  law  resembles  that  of  the  English  analytical  jurists,  from 
Austin  to  Holland. 

Dabin  even  finds  the  same  trouble  spots  in  the  imperative  (positive) 
conception  of  law  that  other  writers  have  found.  Do  the  parties  to  a 
contract  create  individual  legal  norms  for  themselves?  Disagreeing  with 
Kelsen,  Dabin  says  not,  because  law  must  have  the  character  of  gen¬ 
erality  (No.  57).  Are  constitutional  provisions  which  grant  certain 
powers  to  and  impose  certain  duties  upon  the  three  major  branches  of 
the  government,  but  which  cannot  be  enforced  by  any  recognized  kind 
of  legal  sanction,  really  laws?  The  highest  court  under  the  guise  of 
interpretation  may  negate  a  provision  of  the  constitution.  Or  the 
highest  legislative  body  may  neglect  to  do  something  (e.g.,  reapportion 
legislative  representatives  to  districts  on  the  basis  of  population  as 
determined  by  the  latest  census)  in  direct  contravention  of  a  constitu¬ 
tional  requirement.  Dabin,  refusing  to  regard  such  constitutional  clauses 
as  merely  hortatory  political  principles,  calls  them  “imperfect  laws” 

( leges  imperfectae).  International  law,  for  the  same  reason,  is  imperfect 
law. 

But  Dabin’s  “concept  of  law”  includes  more  than  Holland’s  definition 
of  law  because  Dabin  is  not  satisfied  fn  the  validity  of  law; 

he  seeks  to  determine  also  its  end  or  objective.  This  he  finds  in  the 
common  good.  The  primary  end  01  the  state  is  to  provide  order  in 
society;  the  law  is  a  necessary  means  to  that  end.  Ubi  societas ,  ibi  jus. 
This  relation  gives  the  state  its  rightful  claim  to  sovereignty  over  all 
other  social  groups  and  the  law  of  the  state,  inasmuch  as  it  is  supreme, 
is  the  only  true  law  (No.  12).  Here  Radbruch  and  Dabin  are  moving 
on  nearly  parallel  tracks. 

Dabin  means  by  “legal  method”  something  a  good  deal  differs*  frnrn 
the  method  of  the  Jurisprudence  of  Interests  12  and  from  the  methods  : 
represented  by  books  on  mat  title  published  in  the  United  States.13 
The  latter  are  concerned  willi  die  judicial  process,  the  interpretation 
of  statutes,  the  application  of  the  formal  sources  of  the  law.  Dabin  dis¬ 
cusses  the  questions,  how  and  from  what  materials  is  law  constructed? 
The  end  of  the  law  is  to  promote  the  temporal  common  good;  the  means 

12  Supra,  note  3. 

13  For  example,  supra,  note  2. 
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By  Kurt  Wilk  * 

In  presenting  to  American  readers  contributions  to  general  legal 
philosophy  by  scholars  of  other  countries,  the  translator’s  task  must  be 
to  make  each  author’s  thought  as  fully  accessible  as  possible  without 
violating  or  altering  it. 

In  the  following  translations  of  works  by  Emil  Lask,  Gustav  Rad- 
bruch,  and  Jean  Dabin,  an  effort  has  therefore  been  made  to  present 
the  three  writers  in  readable  English  and  in  terms  familiar  to  an  Amer¬ 
ican  lawyer,  yet  to  preserve,  as  much  as  rendition  in  another  language 
will  permit,  the  cast  of  each  writer’s  reasoning,  the  significance  and 
uniformity  of  his  terminology,  the  shadings  of  meanings  in  his  argu¬ 
ments,  and  something  at  least  of  the  flavor  of  his  personal  style. 

Different  problems  have  been  presented  by  the  style  and  terminology 
of  each  of  the  three  authors,  differing  as  they  do  in  their  national 
and  personal  backgrounds  in  law,  philosophy,  and  civilization.  Each  one 
draws  his  material  and  illustrations  of  course  largely  from  the  institu¬ 
tions  of  his  part  of  the  world  and  from  conceptions  developed  in  the 
juristic  and  philosophic  literature  in  his  own  language.  Wherever 
possible,  equivalent  English  terms  have  been  chosen  for  such  materials 
or  concepts.  In  the  choice  of  equivalent  English  terms,  Anglo-American 
legal,  political,  and  social  institutions  and  ideas  have  been  freely 
resorted  to  where  their  general  significance  and  their  meaning  in  the 
context  sufficiently  resemble  those  of  their  Continental  counterparts. 
Only  where  the  distinctive  meaning  of  the  Continental  term  is  involved 
has  it  been  retained,  if  necessary  with  an  appropriate  brief  explanation. 
Only  in  such  passages,  to  give  one  example,  has  the  term  “causa”  been 
used  rather  than  “consideration.”  The  translator  has  preferred  to  re¬ 
produce  the  author’s  thoughts,  and  the  terms  his  language  offered  him 
or  imposed  upon  him,  in  equivalent  and  readily  understandable  English 
rather  than  simply  transcribing  and  then  explaining  them.  Where  inser¬ 
tion  of  explanatory  matter  in  text  passages  or  footnotes  could  not  be 
avoided,  all  additions  made  by  the  translator  have  been  enclosed  in 
brackets  or  otherwise  indicated. 

Apart  from  the  material  which  each  author  has  drawn  from  the  law 
and  life  familiar  to  him,  the  style  of  each  reflects  his  grounding  in  a 
distinctive  philosophical  tradition  —  that  of  Kant  and  Hegel  in  the 
Germans,  and  that  of  St.  Thomas  in  the  Belgian  —  and  the  individual 

*  Associate  Professor  of  Government,  Wells  College. 
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way  in  which  he  has  projected  and  developed  it  for  the  problems  of  his 
time  and  environment.  Lask’s  highly  abstract,  conceptually  and  ter- 
minologically  precise  yet  complex  and  original  reasoning  proceeds  in  the 
self-assured,  severe  and  pregnant  sentences  of  technical  philosophical 
German  of  the  turn  of  the  century.  While  built  on  these  foundations, 
Radbruch’s  thoughts  reflect  the  broad  understanding  humanism  and  the 
practical  concerns  of  the  legal  scholar  and  statesman  of  the  Weimar 
Republic,  which  are  expressed  in  the  mellower  phrases  of  his  polished 
German  with  its  wealth  of  literary  and  cultural  connotations.  The 
fixed  scholastic  categories  and  rubrics  of  Dabin’s  exposition  are  set 
forth  in  careful  didactic  French  with  occasional  academic  rhetoric  that 
shows  but  rarely  the  stress  of  contemporary  Nazi-Fascist  pressure  on 
the  landmarks  of  established  and  reinterpreted  Thomistic  doctrine.  Each 
of  these  styles  of  writing  offers  a  different  kind  of  challenge  to  reproduc¬ 
tion  in  English  that  the  American  student  may  find  clear  and  readable. 

The  texts  of  the  three  works  included  in  this  volume,  Lask’s  Rechts - 
philosophie ,  Radbruch’s  Rechtsphilosophie  (third  edition),  and  Dabin’s 
Theorie  generate  du  droit ,  have  been  translated  in  full.  The  authors’ 
annotations  have  also  been  translated  in  full  except  for  certain  omissions 
in  the  voluminous  footnotes  to  Professor  Dabin’s  work.  These  omissions 
include  many  of  the  sometimes  lengthy  Latin  passages  quoted  and  some 
of  the  detailed  polemics,  quotations  from  and  modifications  in  the 
thoughts  of  other  writers  not  familiar  to  American  readers.  In  all  cases, 
the  complete  references  have  been  preserved  in  the  footnotes  in  order 
that  the  interested  reader  may  pursue  them  if  he  wishes  to.  All  omissions 
are  indicated  by  three  periods. 

In  all  three  works,  the  original  divisions  and  their  headings  have  been 
preserved.  Subheads  have  been  added  by  the  translator  in  the  essay 
by  Lask  and  have  been  taken  from  the  table  of  contents  and  from  page 
headings  in  the  book  by  Radbruch  and,  with  some  abridgements,  from 
the  analytical  table  of  contents  of  the  book  by  Dabin.  The  authors’  foot¬ 
notes  have  been  numbered  consecutively  for  each  chapter  or  section; 
footnotes  added  by  the  translator  have  been  indicated  by  similarly  con¬ 
secutive  letters  and  enclosed  in  brackets.  Where  the  author  uses  terms 
or  passages  in  a  language  foreign  to  him,  or  words  in  his  own  tongue 
for  purposes  of  etymological  discussion,  these  have  been  retained  in 
their  original  language,  with  translations  added  where  necessary.  Cita¬ 
tions  have  been  preserved  as  given  by  the  authors  though  adapted  in 
form  to  American  legal  usage  as  far  as  practicable;  in  a  few  cases, 
references  to  editions  in  English  of  works  cited  have  been  added,  such 
as  to  volumes  published  in  this  Series  and  in  the  first  Modern  Legal 
Philosophy  Series. 
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The  translator  has  been  fortunate  in  the  close  contact  he  had  through¬ 
out  his  work  with  Professor  Edwin  W.  Patterson,  of  the  School  of  Law 
of  Columbia  University.  Professor  Patterson  read  the  entire  manuscripts 
of  the  three  translations  and  contributed  numerous  valuable  comments 
and  detailed  recommendations  for  improvements,  without  ever  fettering 
the  translator’s  freedom  of  judgment.  His  suggestions  have  resulted  in 
a  clearer  and  smoother  text  in  too  many  places  to  indicate  them  in 
detail ;  and  the  exchange  of  views  with  him  has  guided  and  aided  the 
translator  in  his  endeavor  to  produce  English  editions  that  would  be 
both  accurate  and  readable  presentations  of  the  ideas  of  the  three 
writers. 

Wells  College  K.  W. 

Aurora-on-Cayuga,  New  York 
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Emil  Lask  was  born  on  September  25,  1875.  He  passed  his  youth  in 
Falkenberg  in  the  province  of  Brandenburg,  Germany,  and  he  began  the  study 
of  law  at  the  University  of  Freiburg  (in  Baden)  but  soon  changed  to  philos¬ 
ophy  under  the  influence  of  Professor  Heinrich  Rickert.  He  continued  his 
studies  at  the  University  of  Strassburg,  where  Wilhelm  Windelband  and  Paul 
Hensel  were  then  professors  of  philosophy.  His  dissertation  for  the  degree  of 
Doctor  of  Philosophy,  which  he  received  from  Strassburg,  was  “Fichte’s 
Idealismus  und  die  Geschichte”  (1902).  His  second  work,  the  one  here  trans¬ 
lated,  entitled  Rechtsphilosophie,  was  a  contribution  to  the  Festschrift  for 
Kuno  Fischer,  a  collection  of  essays  by  various  authors  published  under  the 
title,  Die  Philosophie  im  Beginn  des  20.  Jahrhunderts  (1st  ed.  1905;  2d 
ed.  1907).  It  was  also  published  separately  in  pamphlet  form  (Heidelberg, 
r9°s).  He  became  Privatdozent  at  Heidelberg  University  in  January  1905, 
and  later  Professor  Extraordinarius  at  the  same  university.  He  never  re¬ 
turned  to  legal  philosophy.  His  later  works  were  in  general  philosophy ;  among 
them  were  Die  Lqgik  der  Philosophie  und  die  Kategorienlehre  (1911), 
and  Die  Lehre  vom  Urteil  (1912).  He  died  on  May  26,  1915,  as  a  sergeant 
in  the  German  army  in  World  War  I.  His  collected  works  'were  published  in 
three  volumes,  1923-24,  under  the  editorship  of  his  pupil,  Eugen  Herrigel. 
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Ours  is  a  TiMy^ngrosse^ with  the  problems  of  social  life.  Yet  true 
speculation  in  rhLfieM  of  legal  and  social  philosophy  at  present 
shows  but  little  indeWaflgMESTlrstill  leans  heavily  upon  the  great  sys¬ 
tems  created  by  German  idealistic  philosophy.  This  may  justify  our 
frequent  references  to  Kant  _and  Hegel  in  presenting  those  modern 
theories  ot  legal  philosophy  which  have  retained  some  contact  with  the 
ultimate  questions  of  world  outlook  (Chapter  I).  However,  the  position 
of  legal  philosophy  at  the  beginning  of  the  twentieth  century  is  not 
Hopeless^  despite  its  laclTof  originality  as, to  the  fundamental  problems. 
For  the  methodological  trend,  most  promising  alter  its  lively  hpgirmlngs 
in  very  recent  times  (Chapter  IP.  will  force  legal  philosophy  to  recog¬ 
nize  anew  that  any  controversy  about  the  method  of  empirical  cultural 
sciences  b  leads  beyond  mere  methodology  and  finds  its  definitive"  solu¬ 
tion  only  in  a  system  of  transempirical  values. 


CHAPTER  I 

THE  PHILOSOPHY  OF  THE  LAW 
A.  The  Method 

Only  in  the  nineteenth  century  has  legal  science  achieved  its  full 
afTd  apparently  final  deliverance  from  metaphysical  spec¬ 
ulation.  Between  the  “philosophical”  and  “historical”  schools  there  has 

•The  following  is  a  translation  of  Rechtsphelosophie  by  Dr.  Emil  Lask 
(Habhitationsschrift  der  hohen  philosophischen  Fakultat  dee  Ruprecht- 
Karls-UniversitXt  ztj  Heidelberg  zur  Erlanguno  der  venia  legendi  voroelegt 
Heidelberg,  1905.  Carl  Winter’s  Universitatsbuchhandlung) .  The  footnotes,  the  sub¬ 
headings  and  textual  matter  enclosed  in  brackets  [  ]  are  by  the  Translator.  The 
original  — except  for  the  list  of  “References”  at  the  end— has  no  footnotes. 

"This  is  a  literal  translation  of  the  German  term.  Sciences  (Wissenschaften) 
in  German  terminology  include  not  only  the  natural  sciences  but  also  what  some 
German  philosophers  call  spiritual  sciences  ( Geisteswissensckaften )  and  Lask  and 
other  German  philosophers  call  cultural  sciences  (Knlturwissenschaften) ,  namely, 
the  humanities,  history,  and  social  sciences.  The  German  term  for  culture  (Kultur) 
embraces  all  creations  of  the  human  mind  as  distinct  from  purely  natural  phe¬ 
nomena;  it  thus  includes  all  aspects  of  civilization  as  well  as  of  culture  in  the 
narrowest  sense  of  the  word,  often  with  emphasis  on  the  spiritual  rather  than  on 
the  technological  aspects. 
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either  be  that  is,  as  unique  as.  the  infinitely  manifold  empiri¬ 

cal  substratum  of  reality  to  which  if  is  attached:  or  eise“lFmay 
gqm^o^that  is,  belonging. to  a_pluralifaLof  distinct  contenljsjiLieality. 
Almost  all  philosophy  is  concerned  with  the  latter  kind  of  values,  that 
is,  common  or  typical  values.  Its  task  is  quite  properly  to  reveal  the 
cygwiatir  articulation  of  thp  iHppI  nniv^r^  the  realm  of  super-  and 
subordinated.iprmal  meanings  of  this  kind,  such  as  theoretical,  etEicaTT 
..■one^.’^Tut  that  typical  values  should  be  the  only  logical  form 
of  values  is  a  mere  prejudice,  though  one  dignified_hv  its  age.  There  is 
absolutely  no  reason,  and  no  one  has  ever  attempted  to  show,  whyjhe 
absolute  mfiv^alny  of  a  value7  should  be  bound  tothe 

logical  structure  of  a  general  concept  and  why  it  is  not  as  compatible 


leness  and  individua 


with  the 


The  sublimity  of  a  value  is  in  no  way  affected 


The  individual  value  may  have  meaning  in  a  sphere 


tv.  and  hovering  over  it  at  the  same  altit 


typical  value.  The  individual  vaine^shares,  as  a  formal  logical  attribute, 
the  singleness  but  not  the  infinite  variety  of  empirica 


most  imperfect  analo 


this  case  exist  between  value  an 


values,  leave  behind  a 


icai  mean- 


t  be  transformed  into  concrete 


ffifioleness.  complete  Penetration  and  homogeneity^ — . 

This  is  sufficient  to  show  that  legal  philosophy.,  as  the  theory,  oiihe 
specific  value  of  the  law.  can7  like  logic,  aesthetks.^.ph ilosoph-yaf  ^eli~ 
gion,  and  the  other  branches  of  philosophy^bjej^ifiy  a,  theory,  of  typical 
values.  W e  do  n^t-^aLtfiis  point  ask  whether  there  is  a  peculiar  value 
1^-sy^usG^  r  dinatioSIwT^T,  nth  er  .yalii&yor.  whaL  else. 

may  be  theTeiationsMp  of  the  ,yalue"~of Jaw,  loathes.  values.  For  the 
time  being,  we  merely  stress  the  methodical  relation  of  the  typical  value 
to  empirics.  As  Indicated  above,  even  the  individual  value  falls  short  of 
the  innnite  variety  of  the  fullness  of  empirical  content.  The  typical 
value  is  still  further  removed  from  that  which  is  concretely  given,  since 
irembodies  the  absolute  standard  of  an  unlimited  number  of  instances 


of  its  realization.  Thus  it  acquires  the  cnaracTeroT a  value  formula,  m 
contradistinction  to  the  single  value,  which  is  not  repeatable  Tiigit.  nn  the 
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jective  of  air 


|OWm)«LWL 


for  the  formal  absolute  ob- 


MtilijJMiNiwugP 


1  legal  reality,  or  in 


Stammler’s  wo 


lajBUi&p  for^the  transcendental  locus  or  typical  value-relation  of  the 
laj^ijjci^m^T^jthe  law*s  position  in  thexontext  of  a^world  outlook.* 
It  is  therefore"  too  broad  and  arnhiguoiia  to  define  the  philosophy  of 
law  as  the  theory  of  the  “concept  of  law.”  The  formation  of  concepts 
alWayif^  ceffain  metbocT  Thus,  a  “concept”  of  law  is 

formed  not  only  in  phiT^sophy  but  also  in  the  various  distinct  sciences 

dealing  ' Therejire  a.  philnsoph ical r  a  jujddkal, and  a  social^ 

concept  of  law. 


FormalKatural  Law.  So^tar^J-hc.m.ost  general  critoia^ofjpeculation 
about  values  have  beerudLabo^ated  only  to  the  extent  indispensable  for 
a  clear  contrast  wKETthe  metaphysical  trend  of  natural  law.  Rational 

metaphysics  is  opposeTto  the . critical  distinction  between  value  aryt* 

reality,  and  to  ^h^adxiue  thathistorical  facts  are  not  to  be  derived 
from  any  abstract  value  formulaT~For  it  is  directed  at  aTypostasis'  of’ 
transmplr^c^  vaIi^esl|a^s,  real  independent  vital  lor^rTfius  Tombihmg 
and  confounding  value  and  reality. 

In  this  sense,  anyjnatural  law  is  metaphysical  rationalism^  it  hypos- 
tatizes legal  values'  as  legal  realities,  mlor  a  hrih^grasp  of  that  j;ore 
of  all  natural  law,  agreement  must  fir^lhajceached  as  to_whaLl^2Pidcai 
reali^ascontrasted  with  mere  value'^may  mean*  in  the  field  ofjaw.  ^ 
To  answer  this  question,  we  need  not  enter  into  mi  investigation  pf  th^ 
concept  of  reality  in  the  cultural  sciences JWe  may  provisionally  confine 
ourselves  to  dividing  thetomplex  concept  nf  legal  reality  into  formal 
positiveness  and  materiaT  positiveness  —  following  the  discussions  of 
Bergbohm  and  his  predecessors  such  as  Hegel.  Stahl,  and  Bruns.  Cor¬ 
responding  to  that  aivision,  natural  law  may  in  turn  be  dividedTnto  a 
formal  and  a  material  confusion  of  value  and  reafilvf*  T 
itie  formal  positiveness  of  the  law  is  no<jung~But  a  TrinH  0f  validity. 
In  thiscase,  tnen,  a kind  of  valiriitj-annears  as  “empirical  reality”  and! 

’  ^uently,  as  a m^uct  coS  lk  nat.nM“w 

Th.eh^ostasis  m  this  case  transfers  one  kind  of  validity  into  another 
absolute  normativenesa.  int^rempfrical  normativene.TlT-^rir^  ’ 
foggsfee  f£aspnableness„Qi.,ft^  Jaw  into  the  external  obligation  oFthe 
aw.  ror_its  external  absoluteobligation  upon  the  organs  and  the  mem- 

This  is  the  literal  translation  of  the  German  term  Weltanschauung,  which  Lask 
3&2r  tte  ^  ^  ’°f  fte  W°rld  “  a  whole  **  a  paTtiquS 
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bers  of  the  community  is  essential  to  the  positivg  le^^orm^Hence  the 
thesis,Q,f„ formal  legal  positivism^hatjthe  only  reason  why  that  positive 
normaliyei^^  is  the  authority  of^  hmnaiT^immnnitv.  This 

connection L>etwggn  communityTuthority  and'oBTigafion'renrHsS^ the 

formal  criterion . ollKOaw^WKTcii^  "isTtroken  down  fcynatural  law.  For  t 

natural  law  assumeOSat  the  externil^iigz^^  of 

the*TOmffinm^  absolute  significance  of  a  legal 

postulate,  that  is7  from  its  purely  ideal  dignity.  NaturaTlaw  mu's  is 
emanatist.*3  It  eliminates  tne  criterion  of  the  communis luffiontv  and 
replaces  it  witlTreason  as  a  mgner  formal  source  of  law,  from  which 
“law”  emanates  without  and  against  any  human  enactment,  so  that  law 
conflicting  witiTreason  becomes  lormallv  void 

It  is  Bergbohm’s  merit  to  have  traced  this  formal  natural  law,  and 
to  ffftfnt  out  ever)  .^jispidous  tendencies  toward  a  belief  in  natural  law 
in  modern  iurispruQenceJdbwever,  an  explicit  profession  pLnatural  law 
is  confined  today  almost  entirely  to  Catholic  legaL  philosophy,  renre- 
senled  by  von  CatW"  von  Hertling-Gutberlet-  and  others. 

Material  Natural  Law.  But  there  have  also  been  theories  of  past  and 
present  legal  philosophy  which  may  be  properly  characterized  as  natural 
law,  although  they  expressly  deny  the  metaphysical  doctrine  of  the 
sources  of  law.  U nless  any  belief  in  absolute^tandards  of  law1  anv  kind 
of  sSeculatiorP  about  values,  is  -to  be  confounded,  with  natural  law, 
natural  law  must  be  understood  well  as  formal  T  as  on- 

posed  in  both  respects  to  critic^^^pfiml^tion  about  values.  lust  as 
formal  natural  law  beclouds  the  form  of  legal  reality,  namely,  the  spei 
cific  normative  character  of  law,  so  natural  law  inLa.  material.  sensejmust 
be  fatal  to  the  material  element  of  the  positive  in  law,  or  toJhg^eimirL 
carTrm^ent  of  the,  law7  In  this  case,  the  reality  that  is  subjected  to  a 
metaphysical  hypostasis  can  consist  only  in  the  fullness  individual 
content  and  the  concrete  historical  condltTons  of  the  positive  legal  rules, 
in  tEe  very  element  that  in  the  critical  view  constitutes  the  transcen- 
dental^prerogative  of  emplricailrealitv.  The  exponent  of  natural  law 
believes  that  out  of  a  system  of  abstract  values  he  can  deduce  a  stock 
of  legal  norms;  tne  contents  of  which  neednot  be  individualized  any 
further  and  are  suitable  for  introduction  as  law  anywhere,  regardless  of 
concrete  historical  connections.^  Htf7  friay  quite  possibly  regard  such  a 
complex  of  proposed- rifles  as  complete  and  exhaustive  only  as  to  its 
rrmtpp  ffifcarnp  .tpae  hehWjng  thatiLacquires  the  formal  quality 
oflawonly  through  its  enactment  by  positive  legislation.  This  would 
amount,  to  an  exclusive!  v-material  natural  law,  whereas  natural  law  in 

b  That  is,  it  assumes  that  law  flows  from  a  higher  essence^ 
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a  formal  sense  is  likely  always  to  involve JJxfijriato 
materiaTelement  is  usually  in  the  mjndsjif.. t h Off ejyho-., blame  natural  law 
for T5roposing~an  ideal  code~v alid  for  all  times  and  peoples^ 

"7  raT  ratlona  I  ism«aiK^  need 

-  bv  no  ( means ■miaclri^  with  natu^isfof-.met^^  T3^_jiaturalistic 
jmnfj^rrurrent  which,  so  often  appear s^in^j^ejiisto^  law 

^theories  must  ratKer  b£~  understood  as  a  merejyaiietY^of,  the  material 
doctfmeTof  natural  law.  Indeed^.theL imnmtable^^alue.of . reason  may 
serve  as  the  speculative^principle  to  gpt  and  isolate  abs^actjpartiajjcon- 
tents" out  of  the  concrete  funhessjdf "put  sojmay^  michang- 
ing  “nature. ^Abstract  formulae  of  natural  law,  and  not  valuj^ormuIae? 
arelhus  prTripifateci  as  independent  realities.  term  “natural 

law”  contains  several  meanings  of  “nature,”  which  are  ra-rely^jlisrin- 
guIsHed  ^TiffirjpDtlv^-Ekst  — =^ancT  especially  inTSe^formal  version  of 
natural  law^ri- “nature**  implies^niversarvalidity  or  the  absolute,  as 
contrasted  with  the  mere  relative  validity  of  human  enactment.  Secondly , 
it  implies  the  generality  oj  contents,  either  of  reason  or  of  nature,  as 

confes^^withT  indiviguarpaHicuiaritv^  Z.~.- "  ''  1 

It  is  necessary  to  narrow  the  meaning  of  natural  Jaw  down  to^a 
hyposStizmg  metaphysiQg  a$  distinct  fromalHeory  of  absolutejvalues 
in  generSl.  Only  from  this  point  of  view  may  ttie  unanimous  opposition 
of  positive  science  to  natural  law  be  justified  on  the  most  general 
epistemological  grounds?  To  be  sure,  all  polemics  against  the  unSistori- 
caPcharacter  of  ^natural  law  suffer  from  a.rL-Lnsiimcient  distinction 
between  the  formal  and  material  aspecis^as^ergbohm,  again,  has  re¬ 
cently  shown.  Bergbohm  himself  wants  to  test  the  historical  method 
exclusivelylrv  the  criterion  of  a  formal-positivistic  theory  of  the  sources 
otih@4aw.  But  this  theory  is  at  best  connected  with  tne  historical  pjin- 
ciple  loosely,  namely,  to  the  extent  that  the  concept  of  the  positive 

SOUfcFtfHaw  involve  t.hft  assumpf-inn  nf..a  law-fry^  in  or  prnrftgg  thaf  iS 

“perceptible  externally^  and  “demonstrable  historically.”  Otherwise, 
the  predominant  interest  of  the  entire  opposition  to  natural  law  is  for¬ 
malistic  and  is  directed^pwarri  nufljying  the  concept  of  law,  however 
empiristic  that  concept  may  befOn  the  whole,  therefore,  this  Interest 
may  &e  termed  empinsiic  or  positivistic  rather  than  historical.  _ 

Critical  Legal  Fkiloso^^^^^MLo^^hy  of  Positive  Law.  Nearly 
all  aghmote ^  ni^solutev^ie-^ciplesin  the  legal  nliiln.qnpTpr^  the 
nine^ntFcentury  such  as  Stahl.  Trenfolenburg.  and  Lasson.^- were 
affjdjcTby  empiricism,  the  ^mpijdcyJ  approach  At  least  they  have  tried 
"to  jre5mcile  speculation^  ^rith  positive  legal  science.  Most  recently, 
poth  puTkw  int^thfi  rontftxLnf  absolute  purposes  and  took 
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“fopnaL  re&nlad^  or  “objective  rightne^”  for  a  mere  standard  or 
absolute  postulate  of  law,  an  aim  for  the  legislator  and  noFlTnorm 


externally  oongatory  upon  tne^ social  lire  oi  men.  Critical  speculation 
abouTvalues  which  thus  complies "wlih  Bergbohm’s  requirement  is.  a 


p*-***— ' n  . . """■ggMin--' 

BiiiiniiaMiiuiwtiiMtairgairifiWi^ 


is  above  all  is  bringing  about  a  firmer 


.  Almost  the  entire  pr 


Kantian  natural  law,  unable  to  get  away  from  typically  naturalistic 
vagueness,  stealthily  substituted  a  value  significance  for  the  general 


dentation  and  the 


arbitrariness  of 


ism  provoKed  a  methodical  “return  to  Kant”  in  the  field 


of  social  philosophy.  This  “neo-Kantian  movement,”  to  use  Vorlanderls 


term,  is  lea  by  Cohen,  Natorp,  Stammler,  and  Staudinger.  It  now  begins 


to  spread  also  within  socialism,  including  among  its  adherents  Ma 


tualismm  posing  philosophical  questions.  It  tends  toward  taking  all 


problems  of  value  for  purely  epistemocntical  or  methodological  ones. 
In  the  disgOSsterTregarding  tfte^Vftgu  ladty^rid  supreme  “unity”  of 


thesocial,  frequently  the  meanings  of  social  philosophical  method,  61  the 

cal  form  of 


empirical  social  science  sMde  impercqpMhly  into  one  another.  But  the 

"empirics  is  always  strictly  observed. 


_ 

TI5!^5SBBB3WS»f£ mBBj 
[ggiTSBS»^M^  _ 


i  W2!?  f  1  > » IW  w»T»I»  »1 


Staifimler.  This  is  how  to  justify  a  theory  of  politics  governed  by  abso¬ 
lute  standards,  as  distinct  from  the  emniristic  discipline  carrvmglhe 
same  name  [i.e.,  politics!.  Legal^philosophy,  as  a  theory  of  typical 
values.  belnngs4»4ho  DYotemft^^^nce^  ntvf*  iJ^^'h^pfbr^lKe  con¬ 
tra  t"  qtjrn parings  jnto  which  it  inquires  isfcfisparqifce  from  any  context 
of  reality  quite  apart  from  the  .between  value  and 

reality.  It  ajso  lacks  that  partial  parallelism  of  structure  which  exists 
between  individual  values  and  empirical  realitvT  Nevertheless,  even  the 
typical  value  is  in  one  wav,  as  it  were,  turned  to  war?  reality;  for  reality, 
maybe  coflSidferefl  as  at  least  the  substratum  of  the  typicajyalue.  Con- 
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sequently,  any  theory  of  typical  values  permits  two  possible  operations 
upon  the  formaTvaiue.., On  the  one  hand^EeTabsoTure  rheahTngs  may  be 
systematized  among  one  another,  thus  remaining  within  the  realm'oT the 


e  other  hand, 


value  ma 


ue-conceDt 


mg  values  into  life  as  something  to  be  realized  t 


ft  isjther&fore  not  surprising  that  in  this  field  the 
of  the  value  concept  is  immediately  at  home.  Politics,  then,  differs  from 
that  it/confrontsthe  individual^  case  with  the 


formal  value  and  examines  whe 


imate  purpose. 


Historism.  Ev  comparing  legal  philosophy  anr|  Wql  metaphysics  we 
have  seen  that  empiricism  is  by  no  means  rejected  but  rather  confirmed 
ana  established  L>7" Critical*  speculation  ^put.  values.  But  we  must  as 
strongly  emphasize  the  reverse:  speculation  must  at  once  turn  against 
the  same  empiricism,  and  /.specially  Mstorical  "empiricism.  wFen 'the 
latter  presumes  as  philosophy.  Indeed,  there  is  at  present  a 

widespread-detuSm^  fhatnnt.aLdie-basi6-i4eas  of  the  “historical  schoo'F 
a  w5rid^oeefe-tiraa.he  gained,  especially  in  the  field  of  social  alirMogaj 
philosophy.  *  '  '  ^ 

At  first  sight,  the  separation  between  the  evaluating  and  the  non- 
evaluating  approach  seems  in  fact  to  be  bbliterambv  the  existed of 
the  historical  cultural  sciences',  iLone  reflects'  t£at  these~5Iicrptm^' 
opiate  upon  reality  with  regaid-to  nhiertive  njjfprai  Y^~V 

RickerLJias  pointed  oqh  their  complex  empiristic  character  must  be 
most  strojgly  emphasized.  For  their  regard  to  cultural  meanings  must 
bf  ta~en  ,notLin  ^  sensejrf  a  direct  value  judgment,  but  rather  in  that 
°f  ^-EDreIV  theoretical  value  relation,  serving  as  a  means  of  mere  trans. 
fonpam  °f  reality.  The  task-Cit..t,li^cul!ufal  sciences  does  not  consist 
m  ^tebhshingjhe  absolute  validity  of  cultural  meanings.  Rather  does 


temporal  factualitv  of 


ion,  compare 
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cor\nectipns.  In  more^methodological  -lerp^^  he  would  simply  have  to 
take,  for  absolute  .  As 

historism  but  an  empiricarscientifici^^ 

outlook;  IrtTantnUSml^ tent ,  uncoptrolkd,  dogmatic  way  of  evaluation. 

'  However,  it  may  seem  that  historism  is  wronged  by  such  a  charac¬ 
terization.  Does  not  the  concept  of  individual  values  mean  that  his- 
toricdlv_concrete  individuality  has  invaded  h  the  very  reSKIoOalue&r 
thusLg§te£^  This  assumption  1  however  jould 

rest  on  a  grosscSelusion;  To  be  sureZa^oarallelism  of  structure,  a  certain 


formal  logical  analogy,  which  exists  between  individual  values-  and 
empirical  reality^also^ ^  existslpetween  individual  values  and  historical 
facTuaTrivL  In  ele¬ 


vated  because  of  its  significance.  But  such  similarity  is  by  no  means 
identity.  If  one  were  to  call  individual  values  historical,  he  should  as 


takeme  entire  systematic  philosophy,  logic,  ethics,  aesthetics,  philo- 
v  of  religion,  for  a  part  of  the  natural  sciences;  for  undoubtedly  a 


deniedJjigLbistorical  factualitv  may  w.dl  serve  as  a  means  of  orienta- 
r  the  absolute  value.  But  this  is  acceptable  onlyy 


viewing  the  value  apart  f 


the  lridividu 


is  construe 

cThat  is,  it  resembles  a  variety  of  what  Lask  calls  the  material  doctrine  of 
natural  law,  in  which  the  value  character  of  law  is  reduced  to  terms  of  natural 
phenomena  by  “materialistic  metaphysics”;  cf.  supra  p.  8. 
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fp|T|pnrfl1jty.  It  follows  that  even  the  concrete  or  individual  value  cannot 
be  simply  taken  from,  historical  realitv^as^siLCbJ.J3nly  this  basic  and 
formal’  metfoxIicaPT^^  andlnexacPw  ay , 

one  may  speak  of  absolute  historical  values.  But  it  is  the  philosopher’s 
duty  to  look  through  the  quaternio  terminorum  d  contained  in  such  ex¬ 
pressions.  By  these  formal  distinSIonsr^tEe^sujstantial  significance  of 
hjjt^^Lscholarship  is  not  eadth .  Indeed,  in 

denying  historism  it_may  b(e^ concede^  that  even  empirical  liistory-writ- 
ing  is  ultimately  re^Iated^by^^^Ii^LJn^^s^ute  individual  values . 
But  this  woiilci  only  confirm,  not  that  a  world,  oi 1 1.1  Qok..may.-be~ gathered 
from  history,  but_ rather  that  history _maxJbe..ga.fhered-frQm..^world 
outlook.  __ 

Historism  is  the  exact  counterpart  of  natural  law,  and  this  consti- 
tuteslts  significance  m  prmciple.  Natu^aLlaw,  wants  to  conjure  the  em- 
pirical  substratum  o~ut  of  tfie  absoluteness  of  value:  historism  wants  to 
cofifiunTThe  absoluteness  of  value  out  oiJ±ie.empirical  substratum.  It.  is 

pendence  of  the  empirica 


the  external  regulation  of  human  conrinrl^fpr  the  attainment,  oi^coadi 
tiohs  that  areinh^m^y  valuable.  On  this  common  ground,  two  jpossi 


bilities  of  fitting^law  into  contexts  of  values  have  emerge37Either  the 
ultimate  "purpose  ot  law  was  traced  exclusively  to  the  perfection  of  the 

indiyi3uarpth^l  pprso^my^nrl  mpariincr  nf  ^ C0m- 


r  jasage^easured  solely  bv  the  fulfillment  of  this  ideal;  or  else  the 
revailedpthatjhe  order  and  institutions  of  trh  e  r o m mn n_  py t pr> r p 
lanity^contaiiied  theirown  inherent  valueswhich  need  not  in  any 
e  derived  Troyf  |ndmduaj  ethics.  The  importance  for  legal  philos- 

- - si  in  world  outlook]Isjnanife;t.  Law,  in  its  empirical 

-dongs  in  the  realm  _oi  the  “social1'  institutions.  This 


literally:  Quaternion  of  terms;  i.e.3  a  fourfold  or  multiple  ambiguity  of  terms. 
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unquestioned  empirical-social  significance  of  law  may  be  correlated  to 
an  absolute  value  only  if  there  is  a  typical  value  peculiarly  “social” 
along  with  the  typical  value  of  individual  ethics.  Otherwise,  law  is  just 
mechanically  related  to  a  typical  value  of  individual  ethics  that  is 
foreign  to  the  law’s  own  social  structure.  But  in  so  far  as  a  peculiar 
value  corresponds  to  the  sphere  of  social  ends  of  the  law,  the  law  itself 
may  finally  be  taken  for  more  than  a  means,  namely,  as  an  element  in 
the  articulated  structure  of  the  “objective  spirit.”  e  Even  in  this  view, 
however,  the  law  need  not  at  all  be  taken  for  an  absolute  ultimate  end. 

The^ Problem  of  the  Value  of  the  Social:  Kant  v.  Hegel.  Those  who 
have  speculated  from  and  beyond  the  individualism  of  Kant  and  the 
eighteenth“century  may  be  called  legal-philosophical  Hegelians.  They 
have  proposed  to  characterize  ethical  individualism  as  social  philosophi¬ 
cal  atomism.  For  according  to  Kant,  value,  notwithstanding  its  trans¬ 
individual  validity,  is  exclusively  attached  to  the  individual  personality. 
This  being  so,  all  superstructures  which  may  possibly  be  built  upon  and 
connect  the  isolated  value  centers  are  excluded  from  the  region  of  abso¬ 
lute  value.  In  contrast  with  such  a  purely  personalistic  system  of  values, 
the  new  world  outlook  first  of  all  proclaimed  transpersonal  values.  It 
confronts  the  personal  typical  value  with  what  may  be  called  an  objec¬ 
tive  typical  value.  Going  back  to  Plato,  the  absolute  ethical  demand  is 
directed  not  toward  the  will  and  deed  of  the  person,  but  toward  the 
objective  order  of  the  “moral  world”  itself.  The  perfection  of  this  order, 
and  not  that  of  the  individual  human  being,  is  the  ultimate  end  of  social 
existence.  Hegel  has  attempted  to  combine  this  “substantial  morality” 
idea  of  antiquity  with  the  individualism  of  Christianity  and  of  modern 
times  in  a  supreme  synthesis.  He  recognizes  the  right  of  individual  free¬ 
dom  but  only  as  one  of  the  fused  “elements,”  a  link  necessarily  joined 
in  the  structure  of  the  whole.  The  entire  legal  philosophy  of  the  nine¬ 
teenth  century  has  exerted  itself  to  maintain  a  distinct  absolute  mean¬ 
ing  of  social  relations  without  having  to  give  up  the  recognition  of  the 
individual  as  an  absolute  end  in  himself,  which  had  been  fought  for  and 
won  by  the  eighteenth  century.  At  present,  this  philosophical  struggle 
has  not  been  brought  one  step  nearer  to  its  conclusion.  In  particular, 
there  remain  unsolved  all  questions  as  to  whether  the  transpersonal  value 
of  social  life  is  to  be  treated  as  a  subspecies  of  ethical  value,  or  to  be 
coordinated  with  other  values,  or  to  be  classified  as  a  distinct  group  of 
“cultural  values.”  All  discussions  of  individual  and  social  ethics,  of 
social  questions,  of  the  state  and  the  law,  of  nationalism  and  cosmo- 

•  A  Hegelian  term  meaning  the  realm  of  the  spirit  as  objectified,  collective  and 
developing. 
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politanism,  and  all  beginnings  of  cultural  philosophy,  have  fundamen¬ 
tally  turned  on  whether  the  typical  value  of  the  social  is  to  be  assigned 
an  independent  position  in  a  comprehensive  system  of  values. 


Stammler  as  a  Kantian.  At  present,  S^mmiet^niayJiC-cegardecL  as 
representative  of  legal  philosophical  KandanisiruJo  be  sure,  he  empha¬ 
sizes  that  the  social  coexistence  of  men  must  be  viewed  as  the  peculiar 
subject  matter  of  specifically  social  scientific  knowledge,  constituted  by 
special  methodological  categories.  Nevertheless,  in  Stammler’s  view,  the 
social  ideal  and  the  absolute  task  of  the  legal  order  are  to  be  exclusively 
subservient  to  the  norm  of  individual  ethics.  In  his  writings  we  meet  the 
decisive  argument  of  Kantianism:  man’s  absolute  law  being  his  free 
will,  motivated  solely  by  the  sense  of  duty,  the  ultimate  end  of  social 
life  can  only  consist  in  uniting  the  duty-bound  wills  of  all  in  the  “com¬ 
munity  of  men  of  free  will.”  The  absolute  in  all  social  institutions  thus 
is  found  in  the  “community”  in  the  sense  of  a  mere  coexistence  of  indi¬ 
vidual  morality,  a  fusion  of  what  may  be  deemed  universally  valid  in 
the  endeavors  of  the  members  of  the  community.  This  is  precisely  the 
view  which  has  led  individualistic  legal  philosophy  at  all  times  to  elevate 
the  contract,  as  an  agreement  between  the  wills  of  ethically  autonomous 
beings,  to  the  single  principle  justifying  social  institutions.  Although  in 
the  interest  of  methodology  Stammler  has  emphasized  the  peculiar  em¬ 
pirical  structure  of  the  social,  to  it  there  corresponds  no  peculiar  value 
structure. 

Socialism  Kmtir  This  distinction  between  the  empirical  structure 
of  society  and  the  value-structure  of  the  social  sheds  light  on  the  recent 
attempts  to  connect  socialism  with  the  “community  idea”  of  Kantian 
ethics.  They  could  succeed  only  because  what  was  presented  as  socialis¬ 
tic  world  outlook  in  no  way  transcends  the  scope  of  individualistic  ideas. 
“Humanity”  in  Kant’s  view  does  not  mean  the  concrete  community  of 
men  but  the  abstract  value  of  man.  Kantian  ethics  requires  that  we 
esteem  all  fellow-men  not  as  members  but  rather  as  representatives  of 
humanity.  It  involves  no  other  “idea  of  community”  than  that  of 
Stammler.  By  the  same  token,  the  whole  controversy  about  individu¬ 
alistic,  as  opposed  to  socialistic,  economic  organization  may  be  carried 
on  as  an  internal  affair  within  a  purely  individualistic  world  outlook. 
To  be  sure,  there  are  socialist  systems  in  which  a  centralized  economic 
organization  is  demanded  as  the  necessary  consequence  of  a  world  out¬ 
look  which  is  “social”  in  the  sense  of  value.  Lassalle  and  Rodbertus,  as 
m  followers  of  Fichte  and  Hegel,  argue  for  the  intervention  of  the  state 
yin  business  on  the  ground  that  humankind  as  a  whole  is  to  fulfill  its 
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tasks,  which  can  be  realized  only  by  the  race  and  not  by  the  individual. 
Here  there  is  a  belief  in  an  independent  basic  type  of  community 
life,  a  longing  for  a  peculiar  glory  and  perfection  of  human  collective 
existence. 


The  Social  as  a  Specific  Virtue;  Hegelianism .  Hegelianism^  by  ren^ 
derimPthe  svstem^oLultimate  sogaTends  far  morecSoreterias  become^ 
egpeciailv  significant  for  a  renovation  of  legal  philosophy.  As  Schelling, 
Hegel,  Schleiermacher,  Stahl,  Trendelenburg,  and  thelcEobl  df  Krause*’ 
have  constantly  emphasized,  there  have  now  been  discovered  an  abun¬ 
dance  of  specific  ends  and  models,  a  new  world  of  life  purposes  and 
destinations,  which  do  not  belong  to  the  isolated  individual  but  are 
peculiar  to  the  living  conditions  of  the  human  community  as  such.  The 
legal  order  is  to  be  closely  adapted  to  the  rich  articulation  of  these  ends 
and  “goods”  and  to  the  “world  economic  ideas”  expressed  therein.  In 
itself,  accordingly,  it  is  to  be  integrated  into  an  “organic  whole”  or  an 
“organism.”  The  destination  (reXos)  immanent  in  particular  relation¬ 
ships  of  life,  such  as  property,  family,  rank,  class,  or  state,  is  to  provide 
the  “objective  and  real  principle  of  legal  philosophy.” 

This  view  has  been  combined  with  arguments  against  deriving  the 
social  universe  exclusively  from  the  concept  of  will  and  personality,  yet 
these  arguments  are  by  no  means  directed  against  Kantian  ethics  itself. 
Not  only  are  the  Kantian  and  Hegelian  ways  of  evaluation  co-predic- 
able,  and  in  need  of  complementing  each  other,  but  also,  in  the  view  of 
Hegelian  legal  philosophy,  the  idea  of  the  personality  as  the  supreme 
purpose  (tcAo?)  of  the  legal  order  must  be  included  in  the  stock  of  com¬ 
mon  ethical  ideas. 


note  a  parallel  to  the  reaction  agains 


legal  institutions  to  collective  communities  based  on  the  will  and  on 
fiTOfln'm  Tliiu  imt'klld  is  the  attack  of  positive  ‘ 


especially  hv  Ihering  in  the  middle  of  The  nineteenth_ceMurVwtiDQ.lLi:h£i 
formalistic  legal  concept  of  the  will.  Jhering  himself  mentioned  Krause’s 
philosophical  school  as  a  predecessor,  though  one  without  much  in¬ 


fluence,  in  the  struggle  against  the  so-called  will  theory.  Of  greater 
influence  on  positive  science,  however,  were  the  speculations  of  Schelling, 
Hegel,  and  also,  according  to  Ahrens,  of  Stahl.  They,  together  with 


the  predominant  influence  of  the  historical  school,  contributed  to  a  more 
vital  conception  and  a  more  concrete  treatment  of  the  law.  On  the  other 
hand,  the  profound  effect  of  the  abstract  view  of  Rousseau,  Kant,  and 
Hegel  on  positive  legal  science  is  also  universally  recognized. 
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The  ramifications  of  speculations  concerning  the  structure  of  the 
social  world,  extending  from  the  pure  theory  of  values  to  the  methodo¬ 
logical  problems  of  the  formation  of  concepts,  may  also  be  shown  in 
the  development  of  the  idea  of  the  corporation.  Gierke  well  demon¬ 
strated  that  the  atomizing  individualistic  spirit  of  the  Enlightenment f 
has  proved  its  worth  in  the  field  of  jurisprudence  by  smashing  the  con¬ 
cepts  of  all  associative  legal  institutions.  Conversely,  legal  science,  and 
especially  public  law  doctrine,  has  often  resorted  to  the  world  outlook 
of  Hegelianism  to  establish  its  opposition  to  the  exclusive  rule  of  indi¬ 
vidualistic  legal  principles.  As  far  as  the  methodological  problems  can 
be  traced  at  all  to  the  ultimate  issues  of  world  outlook,  the  legal  con¬ 
cept  of  the  association,  as  represented  by  Gierke,  may  indeed  find  its 
only  speculative  foundation  in  the  idea  of  a  specifically  social  typical 
value  and  not  in  individualistic  ethics.  For  only  on  the  assumption  of 
a  specifically  social  system  of  ends  is  it  ultimately  possible  to  construe 
independent  totalities  of  values  that  differ  from  the  sum  of  individual 
value  structures. 

However,  the  deep-rooted  connection  between  methodological  and 
pure  problems  of  values  must  not  lead  us  to  overlook  the  formal  dis¬ 
crepancy  which  always  exists  between  empirical  and  philosophical  for¬ 
mations  of  concepts,  by  virtue  of  their  basically  different  objectives. 
Consequently,  a  clear-cut  distinction  must  be  made  between  the  more 
concrete  theory  of  ends,  which  was  initiated  by  Stahl  and  others,  and  the 
empirical-teleological  doctrine,  now  generally  accepted,  of  the  social 
function  of  the  law  and  its  dependence  on  the  interests  of  society.  In¬ 
deed,  these  empirical  relations  are  not  denied  even  by  the  ethical  indi¬ 
vidualist.  He  only  denies  that  any  absolute  relations  of  value  correspond 
to  them.  He  will  either  insist  that  no  such  relations  could  extend  into 
the  region  of  values;  or  he  will  admit  such  a  relation  only  between  law 
and  the  value  of  the  individual  personality.  In  either  case,  he  will  reject 
the  opposite  view  as  taking  for  absolute  mere  empirical  phenomena 
haying  only  relative  validity.  Yet  this  objection  need  not  deter  legal 
philosophical  Hegelianism  as  such.  As  a  matter  of  formal  method,  the 
objection  affects  one  sphere  of  values  no  less  than  the  other.  For  funda¬ 
mentally,  the  dualism  of  philosophic  and  empirical  approaches  applies 
to  the  totality  of  possible  subjects  of  experience;  even  the  processes  of 
the  will  which  are  the  material  of  individualistic  ethics  present  an  em¬ 
pirical  aspect.  Now  a  line  must  be  drawn  unequivocally  between  those 
elements  of  empirical  reality  which  are  solely  empirical  and  those  in 
which  some  value  element  may  be  found.  But  where  to  draw  that  line 

Aufkldrung ,  the  Age  of  Reason,  the  eighteenth  century. 
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s  among  the  axiomatic  and  incontrovertible  choices  of  any  consistent 
vorld  outlook. 

JHegelianism  eHpinatesL--alQng  jirithj^e^^  -of  -the 

ivlflTanoffi^^  of  Kantian  tegaljph^^^ 

Stic  view7 then^ras^Tolts  social  structure,  must  be  entirely  outside 
the  sphere  of  values.  Strictly  speaking,  it  can  then  be  understood  only 
is  a  mechanism  which,  while  empirical  in  itself,  serves  to  maintain 
transempirical  ends  of  [individual]  freedom.  If  it  is  to  be  characterized  in 
transcendental  terms  at  all,  it  can  be  expressed  only  by  negative  pred¬ 
icates,  all  of  which  are  derived  merely  from  its  contrast  with  morals. 
To  be  sure,  the  Kantian  school  has  never  been  content  in  strict  con¬ 
sistency  to  define  the  substantial  essence  of  the  law  as  merely  contrary 
to  ethical  inwardness,  as  mere  outwardness  and  enforceability.  It  has 
always  been  governed  also  by  the  conviction  that  the  law  itself  par¬ 
takes  of  the  sanctity  of  the  ends  it  serves.  This  may  quite  distinctly  be 
traced  in  Kant  himself.  His  analysis  of  all  empirical  legal  relations  and 
institutions  into  so  many  plainly  intelligible  relations  of  freedom  can 
hardly  be  harmonized  with  his  insistence  on  the  outwardness  of  the  law. 
As  against  Kant’s  vacillation,  Fichte’s  much  stricter  deduction  of  the 
concept  of  law  from  a  logical  analysis  of  the  “material  rational  being,” 
the  “definite  material  ego,”  doubtless  has  the  advantage  of  consistency. 
The  empirical  coloring  of  some  legal  concepts,  which  Fichte  was  the  first 
to  deduce  transcendentally,  especially  of  the  concept  of  personality, 
may  be  found  also  in  Hegel  and  Stahl.  At  the  present  time,  a  meta- 
juridical  a  priori  basis  of  the  law,  consonant  with  Fichte’s  immanent 
idealism,  has  especially  been  sought  by  Schuppe.  In  his  view,  the  legal 
approach  stops  at  affirming  the  individual  “concretion  of  consciousness 
in  space  and  time,”  without  proceeding  to  the  ethical  evaluation  of  what 
is  good  in  itself,  or  of  consciousness  as  such.  In  his  fundamental  legal- 
philosophical  constructions,  Schuppe  never  departs  from  the  character¬ 
istic  scheme  of  Kantianism,  namely,  the  opposition  between  abstract 
value-generalizations  and  individual  empirical-concrete  instances,  and 
the  exclusive  explanation  of  law  by  a  comparison  with  ethics. 

of  tkeLgw.J)n\y  with  the  introduction  of 
a  typIcaTvalue  tha£  is  specifically  social  is  the  law  itself  as  a  social 
phenomenon  established  in  the  sphere  of  values.  Therewith  it  may 
aquire  some,  if  possibly  small,  positive  significance  even  in  transcen¬ 
dental  terms;  there  may  be  found  in  it  valuable  articulations  of  com¬ 
mon  human  life  albeit  in  primitive  and  externalized  form.  In  this  sense 
—  though  in  a  more  empirical-sociological  context  —  Jellinek  charac¬ 
terized  the  law  as  the  “ethical  minimum.”  He  expressly  noted  that  such 
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an  evaluation  of  law  is  necessarily  outside  the  scheme  of  individual 
ethics.  Similarly,  Hegelians  such  as  Lasson  depicted  law  as  the  human 
spirit  still  submerged  in  naturalness,  as  the  first  stage  of  reason  and 
morality.  This  view  was  represented  splendidly  by  Stahl,  who  is  still 
influential. 

In  order  to  show  the  necessity  of  a  legal  regulation  of  the  life  of  the 
community,  one  may  resort  in  the  first  place  to  the  fiction  of  the  com¬ 
plete  interpenetration  of  individual  moral  action  and  the  objective  sys¬ 
tem  of  ethical  ideas.  In  the  ideal  state  of  a  perfect  equilibrium  of  human 
community  life,  the  ultimate  ends  of  the  community  would  at  any 
moment  have  to  be  recognized  intuitively  by  the  individuals  and  ful¬ 
filled  by  them  in  dutiful  spontaneity.  A  corresponding  fiction  has  been 
set  forth  by  intuitive  reason  in  the  critical  thought  of  theoretical  philos¬ 
ophy.  This  fiction  serves  to  put  into  especially  clear  relief  the  only  way 
in  which  we  may  attain  the  theoretical  aim,  that  is,  by  splitting  cogni¬ 
tion  into  general  conceptions  and  concrete  perceptions.  Analogously, 
the  practical  ideal  may  remind  us  that  any  order  of  the  community  that 
we  may  experience  can  be  maintained  only  by  establishing  formal  pre¬ 
scriptions  that  take  no  account  of  the  moral  complications  of  the  indi¬ 
vidual  case.  In  addition,  the  maintenance  of  the  moral  world  requires 
the  enforceability  and  external  prevalence  of  legal  imperatives.  These 
features,  together  with  the  abstract  nature  of  the  law,  establish  its  rigid 
traditional  character,  as  an  organization  of  life  outlasting  the  successive 
generations  and  the  historical  changes  of  a  people.  It  also  follows  from 
its  abstract  nature  that  the  legal  order  is  able  to  express  the  ideas  con¬ 
tained  in  the  common  ethos  not  in  full  concrete  substance  but  only  in 
the  barest  of  outlines. 

Once  we  assume  the  law  to  represent  at  least  a  minimum  of  the  com¬ 
mon  ethical  ideas,  even  if  it  be  the  most  abstract  and  formal  structure 
within  the  social  typical  value,  the  decisive  step  is  taken  beyond  its 
merely  negative  characterization  in  Kantian  legal  philosophy. 

Hezel.  Petei^iftajiQD.  nf-the  nf  thr  law  in  a 

system  of  social  typical  valu*c  first  nittemptrfl  in  the  philosophy  of 
Hegel.  That  attempt  dominated  nineteenth-century  thoughfirTsoTTar 
as  it  was  susceptible  to  influence  by  such  speculations.  In  Hegel’s  view, 
Jthe  legal  order  appears  as  a  well-defined  link  in  the  chain  of  progres¬ 
sively  concrete  objective  cultural  purposes  and  represents  a  peculiar 
.  stage  of  the  development  of  the  “spirit.”  In  this  view,  the  most  concrete 
law,  the  law  of  the  universal  spirit,  prevails  as  absolutely  sovereign 
over  all  more  abstract  rules  and  rights.  Yet  Hegel,  idolizing  as  he  did 
objective  transpersonal  institutions,  was  far  from  taking  for  absolute 
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hose  forms  of  cultural  life  which  are  merely  legal.  Rather  he  might  be 
;harged  with  an  unjustified  aversion  to  all  abstract  and  “formal”  legis- 
ation,  which  led  him  to  regard  what  is  systematic  and  typical  in  values 
is  a  mere  first  step,  imperfect  and  in  need  of  supplementation  to  attain 
.he  absolutely  saturated  totality  and  homogeneity  of  value.  This  is  shown 
Dy  his  view  that  the  “person”  in  the  legal  sense  was  the  abstract  per¬ 
sonality  or  legal  capacity,  absolutely  identical  in  all  men,  as  distinguished 
from  living  human  individualities.  He  always  characterized  the  person 
as  an  atom  torn  out  of  the  substance  of  its  spiritual  contexts.  For  he 
svas  unable  ever  to  regard  the  abstract  otherwise  than  as  something 
alienated  from  true  concrete  endlessness  —  as  something  empty,  and 
thus  somehow  negative.  He  compared  the  viewpoint  of  the  law  with  the 
world  outlook  of  late  Hellenism,  when  the  vain  and  rigid  self,  the  self- 
satisfied  individuality,  proudly  defiant,  stepped  out  of  the  life  of  sub¬ 
stantial  morality.  What  in  Stoicism  was  the  “in  itself”  of  mere  reflection 
has  become  reality  in  the  law.  The  mission  of  Romanism  in  world  his¬ 
tory  was  to  bend  the  concrete  individuality  under  the  power  of  abstract 
freedom  and  the  abstract  state,  and  at  the  same  time  to  incorporate  the 
concrete  images  of  the  individual  peoples  in  the  abstract  concept  of  the 
state  and  to  “crush”  them  under  this  universality,  thus  gathering  all 
gods  and  all  spirits  into  the  pantheon  of  world  dominion. 

At  this  point  it  may  be  anticipated  that  Hegel’s  theory  is  also  the 
root  of  the  methodological  version  of  legal  formalism  which  is  found 
frequently  in  nineteenth-century  jurisprudence.  This,  however,  will  be 
discussed  in  the  following  chapter. 

Those  thinkers,  then,  who  postulate  a  concrete  prototype  of  social 
life,  have  always  tended  to  believe  that  the  legal  order,  being  merely 
regulatory  and  organizing,  is  but  a  surrogate  for  the  social  ideal.  How 
often  has  been  cited  Plato’s  statement  that  the  abstract  law,  which  is 
the  same  throughout,  is  inadequate  to  govern  justly  the  inequality  and 
unending  restlessness  of  human  affairs.  A  defense  of  all  revolutions  and 
coups  d’&at  has  been  attempted  with  Fichte’s  argument  that  the  forms 
of  social  order  which  admit  of  rational  systematization,  the  goods  in 
the  possession  of  which  the  ages  “faithfully  continue  on  the  road  on 
which  they  have  set  out,”  are  only  means,  conditions,  and  scaffolding 
of  “what  patriotism  really  desires,  the  flowering  of  the  eternal  and 
divine  in  the  world.”  Lagarde,  often  agreeing  with  Fichte,  saw  the  doom 
of  the  present  era  in  the  impersonal  constraint  of  laws  which  paralyze 
the  creative  energy  of  men  and  of  nations,  in  the  rule  of  the  state’s  insti¬ 
tutions  and  constitutions,  in  the  “ caput  mortuum  g  of  mankind.” 

*  Dead  head,  i.e.,  the  head  that  rules  us  from  the  grave. 
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Tonnies,  Simmel.  In  our  time,  Tonnies  has  discussed  the  abstract 
character  of  law  as  no  mere  methodological  problem  and  has  tried  to 
fit  the  law  into  a  total  picture  of  the  social  universe.  His  picture  of  the 
late  Rome  resembles  Hegel’s:  Rule  over  the  world  assimilates  all  cities 
to  the  one  city,  polishes  off  all  jarring  differences  and  inequalities 
against  one  another,  gives  everybody  the  same  attitudes,  the  same 
money,  education,  and  avarice.  The  law  creates  the  concept  of  the  legal 
“personality,”  a  fiction  and  construction  of  scholarly  thought;  this 
“mechanical  unity”  does  not  underlie  concrete  multiplicity,  as  the  unity 
of  organic  essence;  it  rather  stays  above  it,  as  a  conceptual  generic 
unity,  a  universitas  post  rent  and  extra  res)1  More  and  more  in  the  last 
few  centuries  the  law  has  been  stripped  of  its  organic  character;  more 
and  more  it  has  been  serving  the  principle  of  “society,”  that  is,  a  con¬ 
dition  in  which  the  individuals  are  removed  from  all  primitive  and 
natural  combinations  and  enter  into  mutual  relations  only  through  ab¬ 
stract  rational  considerations  of  profit  and  reward.  By  this  construc¬ 
tion  of  social  rationalism,  the  idea  of  society,  as  conceived  by  classical 
economic  theory  and  as  given  philosophical  influence  by  Hegel’s  specu¬ 
lative  appraisal,  is  carried  to  its  most  extreme  philosophical  formula¬ 
tion.  The  system  of  social  abstractions  is  contrasted  by  Tonnies  with 
the  “community”  as  the  organic  type  of  the  social.  The  latter  is  struc¬ 
turally  analogous  to  Hegel’s  conceptions  of  the  substantial  spirit  and 
the  moral  totality.  But  it  differs  from  Hegel’s  purely  cultural  philosophi¬ 
cal  tendency  by  its  much  more  naturalistic  color,  its  emphasis  on  the 
natural  and  original.  While  all  community  life  rests  upon  the  univer¬ 
sality  and  unbroken  unity  of  vital  interests,  the  law  creates  the  techni¬ 
cal  forms  for  isolating  and  separately  pursuing  specialized  purposes.  It 
is  only  for  such  purposes,  as  for  instance  the  purely  economic  ones,  that 
capricious  individual  wills,  with  their  essentially  separate  spheres  hav¬ 
ing  only  that  single  point  in  common,  may  cooperate.  Within  Christian 
civilization,  too,  according  to  Tonnies,  the  law,  and  especially  Roman 
law,  has  been  the  ready  instrument  for  the  emancipation  of  individuals 
from  all  original  community  ties;  and  this  universal  disintegrating  and 
leveling  process  has  culminated  in  the  modern  state,  which  has  turned 
from  a  true  community  of  living  into  a  societal-capitalistic  union!'' 

Simmel’s  view  of  the  law,  though  expressed  only  occasionally,  re¬ 
sembles  that  of  Tonnies.  The  law  is  considered  to  be  a  symptom  of  the 
growing  rationalization  of  life  which  is  especially  marked  in  the  present 
age.  It  is  deemed  comparable  to  intellectualism,  on  the  one  hand,  and 
to  money,  on  the  other,  in  that  it  is  indifferent  toward  individual 


Universality  after  the  thing  and  outside  of  things. 
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peculiarities  and  draws  an  abstract,  general  factor  out  of  the  concrete 
totality  of  experiences.  However,  Simmel  believes  that  the  modern  proc¬ 
ess  of  depersonalization  affects  only  the  external  aspects  of  life.  He 
believes  that  the  personality,  while  permitting  certain  particles  of  its 
being  to  be  more  and  more  subordinated  to  impersonal  organizations, 
retains  an  unassailable  nucleus,  and  that  nucleus  is  sharply  distinct 
from  any  fractions  that  may  be  splintered  off  from  it  and  is  not  to  be 
reduced  to  a  mere  object. 

The  Idea  of  Justice.  Along  with  such  tendencies  to  view  the  law  as 
embodying  a  formalism  hostile  to  any  originality  of  individuals  and  of 
civilization,  there  has  always  survived  the  speculative  recognition  of  a 
specific  positive  value-significance  of  the  law.  This  has  at  all  times  found 
its  most  universal  expression  in  the  idea  of  justice.  But  it  would  be 
futile  to  attempt  a  uniform  definition  of  justice.  For  that  term  simply 
is  intended  to  state  what  is  absolute  and  a  priori  in  the  law,  and  so  it 
covers  whatever  any  world  outlook  may  require  of  the  law. 

In  a  narrower  sense,  the  concept  of  justice  has  come  to  be  used  in 
theories  of  the  criminal  law.  The  idea,  once  influential,  that  the  punish¬ 
ment  of  the  offender  restores  the  majesty  of  the  law,  goes  back  to  Kant 
and  Hegel.  For  such  “absolute  theories  of  criminal  law”  can  never  be 
substituted  the  “relative”  ones.  In  criminal  law,  too,  the  questions  of 
the  ultimate  meaning  and  of  the  empirical  “purpose”  of  an  institution 
may  well  be  kept  apart. 

If  justice  is  really  to  express  a  specific  and  intrinsically  valuable 
idea,  any  resort  to  it  as  a  concept  implies  a  fundamental  departure  from 
ascribing  value  exclusively  to  the  mdividuaTIpersonalitv.  a  departure 
toward  anldealizing  view  of  community  life.  Even  a  legal  philosophy  of 
Kantianism  —  indeed,  that  of  Kant  himself  —  thus  contains  the  start¬ 
ing  point  of  a  trend  beyond  social-philosophical  individualism. 

Hermann  Cohen .  This  becomes  apparent  in  the  philosophy  of  the 
Kantian  Cohen. J[n  his  view,  law  is  to  provide  the  raethoHiral  cmmta.- 

tion  for  ethics,  whereas  ethics  provides  the  substantive  foundation  of 

lawrLegal  science  and  political  science  furnish  the  “methodical  model” 
ffirthe  ethical  concepts  of  th£  Uftlty  of'pure  va'lupg ,  unity  of  artVffl 
and  personality,  tne  “true  unity  of  the  will.”  For,  compared  with  the 
individual  person,  the  “legal  person”  is  less  liable  to  be  confused  with 
its  material  substratum,  which  in  this  case  consists  of  a  plurality  of 
individuals.  Therefore,  the  “legal  person”  may  serve  as  a  model  of 
purely  ideal  “universality,”  which  as  a  distinct  unit  stands  out  from 
the  material  details  of  its  underlying  discrete  and  divisible  reality. 
Quite  in  accord  with  Hegel,  the  particularities  of  races  and  classes  are 
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deemed  to  represent  only  societal  “plurality”  or  collectivity  and  ulti¬ 
mately  to  constitute  elements  of  mere  nature,  which  are  to  be  subjected 
to  the  “compelling  unity  of  the  state.”  Indeed,  Cohen  goes  so  far  as  to 
construe  the  fundamental  concepts  of  ethics  “with  exclusive  regard  to 
the -law  and  the  state.”  The  ethical  acts  of  the  state  itself  are  the  laws, 
which  in  their  sanctity  and  their  unqualified  universality  must  be  taken 
to  be  the  indispensable  guides  for  the  self-reflection  of  the  pure  will. 
In  Cohen’s  view,  the  formalism  of  the  law  becomes  a  symptom  of  its 
absoluteness  as  value,  its  purity,  and  its  a  priori  character.  Law  and 
justice  are  the  true  realm  of  transempirical  purposes.  They  deliver  the 
will  from  its  discordance  and  incalculability,  from  the  limits  of  caprice 
and  selfishness.  The  law  and  the  state  are  creations  of  the  mind,  they 
are  ethical  cultural  concepts.  The  people,  on  the  other  hand,  is  a  product 
of  nature;  thus,  even  patriotism  retains  the  naturalistic  flavor  of  a 
“widening  the  circle  of  one’s  affections,”  despite  the  sublimity  of  the 
cultural  concept  of  the  fatherland.  The  purely  cultural  Hegelian  con¬ 
cept  of  the  people  is  rejected  by  Cohen.  In  his  view,  the  formal  idea 
of  justice  triumphs  over  any  more  concrete  evaluation. 

The  Position  nf  tho  Rnrinl  in.  th*  System  of  Tvtical  Values v  So  at 
present  the  views  as  to  the  absolute  significance  oTtne  law  are  still  far 
apart;  and  the  fitting  of  law  into  a  system  of  cultural  values  remains 
a  task  for  the  philosophy  of  the  future.  Only  the  definition  of  legal 
philosophy  as  a  theory  of  typical  values  has  proved  true  in  the  various 
trends  of  this  discipline.  However,  it  is  necessary  to  point  out  that  the 
Hegelian  concept  of  the  social  world,  no  matter  how  “concrete”  are  its 
terms,  is  in  two  respects  purely  formal.  First,  the  value  connotation  of 
the  “objective  spirit”  must  be  kept  apart  from  the  empirically  concrete. 
The  term  “concrete,”  when  applied  to  a  value,  is  but  a  symbol  to  indi¬ 
cate  a  certain  coloration  of  the  value.  Consequently,  even  the  concrete 
value  cannot  be  construed  rationalistically  as  an  empirical  particularity. 
Secondly,  the  social  is  distinct  from  any  individual  values.  Its  character 
is  that  of  a  typical  value,  since  it  comprises  ideal  postulates  for  which 
validity  is  claimed  in  any  conceivable  community  life,  in  any  social 
reality  whatever. 

Thus,  the  social  is  formal  as  against  the  empirical  substratum  of 
values  and  formal  also  as  against  the  individual  value.  It  occupies  a 
peculiar  intermediary  position  in  the  realm  of  values.  It  seems  a  concrete 
world  of  new  transpersonal  values  when  it  is  compared  with  the  ex¬ 
clusive  uniformity  of  the  individual  personality  type;  and  it  appears 
abstract  or  formal  as  a  generality  of  values  that  admits  of  repetition 
when  it  is  compared  with  the  totality  of  a  unique  value.  A  conclusion 
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from  this  intermediary  position  has  been  drawn  by  Windelband.  As  he 
has  pointed  out,  the  social  values  seem  substantive  from  the  viewpoint 
of  the  duty  of  the  individual;  but  they  seem  formal  as  against  any 
individual  total  definition  of  society  itself.  The  outstanding  historical 
example  of  the  same  relationship  is  offered  by  the  social  ethics  of  Plato. 
It  is  a  model  of  the  concrete  view  of  the  state.  Yet  it  remains  within 
the  limitations  of  Grecianism,  without  advancing  to  the  principle  of  the 
unique  chain  of  values,  which  Schelling  has  been  first  to  call  specific  to 
Christian  speculation. 

The  “concrete”  character  of  the  social  typical  value  again  raises  the k 
same  complication  as  the  confusion  of  the  unique  character  of  values 
with  historism.  It  is  now  understandable  why  historism,  which  lives  on 
confounding  the  empirically  concrete  with  the  concrete  value,  has  become 
so  seductive  especially  in  the  field  of  legal  and  social  philosophy.  What 
historism  implies  in  an  unreflecting  way  of  evaluation  was  made  explicit 
and  dogmatized  in  the  philosophy  of  the  restoration.1  In  that  philosophy, 
the  forms  of  state  organization  which  have  empirically  grown  and  be¬ 
come  legitimate  provide  the  unchangeable  bars  at  which  any  criticism 
that  measures  by  standards  of  absolute  value  must  stand  silent.  The 
sharpest  contrast  with  any  such  acceptance  of  given  political  facts  as 
absolute  may  be  found  in  the  theory  of  Hegel,  with  its  inexorable  attach 
upon  the  vacuity  of  mere  finiteness,  upon  the  unreason  of  the  single  em¬ 
pirical  “this.”  Never,  therefore,  should  we  forget  Kuno  Fisher’s  words 
at  the  end  of  his  work  on  Hegel,  where  he  shows  that  throughout  the 
nineteenth  century  nothing  has  been  more  profoundly  opposed  to  the 
political  tendencies  of  the  restoration  than  the  philosophy  of  Hegel,  the 
evolution  of  the  universal  spirit  in  its  conscious,  logically  developed 
form. 


CHAPTER  II 

THE  METHODOLOGY  OF  LEGAL  SCIENCE 

t  —  ■  "  ‘  ~~ 

In  the  first  chapter  we  have  dealt  with  the  formation  of  legal  phil¬ 
osophical  concepts  and  with  the  concept  of  law  itself  as  value.  In  order 
to  throw  light  on  the  philosophical  “method”  by  contrasting  it  with  the 
empirical  method,  we  had  to  compare  philosophy  and  empirics.  To  this 
end,  we  had  to  establish  their  common  denominator,  approaching  both 
from  the  viewpoint  of  contemplation,  theory,  knowledge,  or  science.  The 
methodology  of  philosophy  deals  with  the  question  of  the  value  of  philos- 

1  Restauration,  i.e.,  the  restoration  of  the  Bourbons  and  other  royal  families 
after  the  fall  of  Napoleon  I. 
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ophy  as  a  science.  Thus,  the  theory  of  the  form  of  philosophical  science 
may  be  compared  to  the  theory  of  the  special  forms  of  empirical  science^ 
that  is,  to  methodology  in  its  narrower  sens&. 

From  a  strictly  methodical  point  of  view,  the  methodology  of  empirical 
legal  science  belongs  not  to  the  philosophy  of  law  bllLLQ.  the  philosophy 
of  science.  Jb  or  the  type  of  value  with  which  it  is  directly  concerned  is 
not  that  of  the  law  but  tfoat  of  science.  It  need  not  be  pointed  out  how 
well  nevertheless  this  g^Hnn^nf  the  special  theory  of  science  in  sub¬ 
stance  fits  into  thelrame  of^fegal  philosophy.”  Indeed,  thejrigi^of 
^science  is  the  "most  cultivated  of  If  gal  philosophy;  and 

pn^itivfi  legal  qpienrp  has  rendered  .^nportant  contributions  to  it. 

Thus  the  entire  subject-matter  oT legal  philosophy  mayTe  subordi¬ 
nated  to  the  uniform  concept  of  philosophy,  as  the  critical  theory  of 
values.  It  maiLbe  divided  into  the  theory  nf4he  value  ofieffal  philosophy 
the  theory__of  the  value  of  law  itself  (.Chapter 
1,6)7  and  finally  the  theory  of  the  value  of  legal  empirics  as  science 
(Chapter  II). 

Cultural  Sciences:  Nistori^m/LSystem  is  abranch 

ofjhe  empirical  ^cultoal^sciences.”  Therefore,  recentTnquirierifrThis 
group  of  sciences  may  serve  as  the  most  general  foundation  for  a  method¬ 
ological  critique  of  legal  science.  In  the  first  chapter,  we  have  touched 
uponThe  view  of  Rickert  that  the  world  contemplated  in  the  cultural  sci¬ 
ences  is  the  product  of  a  purely  theoretical  relation  of  immediate  reality 
to  cultural  meanings.  In  order  to  clarify  for  our  orientation  the  communi¬ 
cating  lines  between  the  logic  of  legal  science  and  the  basic  concepts  of 
the  cultural  sciences,  we  have  first  of  all  to  distinguish  between  a 
historical  and  a  systematical  tendency  within  the  cultural  sciences.  From 
the  complexity  of  given  facts,  typical  cultural  elements  are  selected  by 
the  systematic  disciplines.  In  history,  those  typical  cultural  elements  are 
submerged  in  individual  events  of  unique  and  indivisible  significance. 
In  the  systematic  disciplines,  on  the  contrary,  they  remain  explicitly 
isolated  in  their  formal  structure  and  are  elevated  to  become  guiding 
concepts  of  the  several  disciplines.  To  avoid  misunderstanding,  it  may 
be  added  that  these  sciences  of  general  concepts  are  sufficiently  distin¬ 
guished  from  the  natural  sciences  by  the  complete  disregard  of  cultural 
meanings  in  the  abstractive  and  systematizing  principle  of  the  natural 
sciences. 

We  have  repeatedly  mentioned  the  parallelism  of  methodological  and 
pure  value-problems;  it  may  be  found  between  the  unique  character  of 
value  and  the  historical  method,  and  it  may  also  be  found,  analogously, 
between  the  systematic  theories  of  philosophy  and  of  the  empirical- 
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cultural  sciences.  Insight  into  this  parallelism  may  again  save  us  from 
confounding  the  empirical  cultural  concept,  which  serves  as  the  selective 
principle  of  a  particular  science,  with  that  concept  of  culture  which 
represents  absolute  value  and  world  outlook.  We  have  found  the  affirma¬ 
tion  of  a  peculiar  structure  of  the  social  sciences  compatible  with  the 
denial  of  an  independent  structure  of  social  values,  as  for  instance  in 
Stammler’s  view.  Generally  speaking,  it  is  at  least  conceivable  thus  to 
segregate  the  group  of  cultural  sciences  for  purely  methodological  pur¬ 
poses  without  at  the  same  time  admitting  absolute  cultural  values. 
Therefore,  we  must  distinguish  between  the  methodological-empiristic 
“cultural  meaning”  and  the  absolute  “cultural  value,”  at  least  as  a 
matter  of  formal  method.  This  is  necessary  even  though  the  cultural 
value  may  serve  as  a  regulative  principle  of  all  empirical  cultural  sciences 
in  the  same  sense  as  we  admitted  the  unique  character  of  value  as  a 
regulative  principle  of  empirical  historiography. 

- — _ 

Scientific  and  Prescientific  Thought .  From  the  epistemological  point 
of  view,  reality  appears  as  a  product  of  syntheses  of  categories.  Method¬ 
ology  transfers  that  Copernican  standpoint  to  the  selective  creations  of 
the  several  sciences.  For  instance,  it  regards  the  atoms  and laws'  of 
nature  as  products  of  conceptions  formed  by  the  natural  sciences;  and 
it  regards  the  events  of  world  history  or  phenomena  of  law,  politics,  and 
economics  as  products  of  conceptions  formed  by  the  cultural  sciences. 
It  is  not  easy  for  the  untrained  eye  always  to  adhere  strictly  to  the  basic 
Copernican  idea.  The  objection  seems  so  easy  that  after  all  the  great 
historical  events  are  not  allotted  their  world  historical  role  merely  by 
the  historian,  and  the  several  types  of  cultural  significance,  such  as 
economics,  law,  language,  etc.,  are  not  set  off,  one  from  the  other,  merely 
by  the  scholar.  Indeed,  even  the  methodologist  cannot  but  acknowledge 
that  the  primitive  disciplining  of  the  materials  which  he  encounters  at 
the  start  represents,  so  to  speak,  work  preparatory  to  the  activity  of 
the  scholar.  But  no  matter  how  far  in  a  particular  case  such  “prescientific 
conceptions,”  to  use  Rickert’s  term,  may  be  advanced,  they  must  always 
lack  the  truly  conceptual  exactitude  and  scientific  strictness.  In  any 
case,  therefore,  there  will  always  remain  the  task  for  the  scholar  to 
develop  indefinite  beginnings  into  precise,  conceptually  fixed  results,  for 
instance,  to  separate  exactly  the  different  cultural  types  and  to  evolve 
their  refined  systematic  ramifications  in  the  several  disciplines.  Granted, 
then,  that  the  elaboration  of  a  specifically  cultural  scientific  world  in 
part  goes  back  to  prescientific  thinking,  this  can  but  limit  and  disguise 
the  Copernican  mission  of  science  without  ever  really  calling  it  in 
question. 
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The  fact  of  prescientific  elaboration  prevents  our  directly  taking,  as 
the  material  of  the  cultural  sciences,  the  immediately  given  reality. 
Between  it  and  the  ultimate  aim  of  a  science  there  enters  a  world  already 
related  to  cultural  meanings,  comparable  to  a  half-product;  and  this 
complex  cultural  reality,  and  not  the  original  reality  which  is  free  of  any 
kind  of  value  relation,  becomes  the  material  of  the  cultural  sciences 
proper.  However,  the  boundary  lines  between  prescientific  and  scientific 
elaboration  are  blurred.  Also,  very  often  the  work  broken  off  by  the 
prescientific  mind  is  resumed  in  the  same  direction,  albeit  rectified  and 
perfected,  by  science.  For  this  reason,  the  viewpoints  of  methodological 
critique  may  be  transferred  from  the  scientific  to  the  prescientific  func¬ 
tion.  Thus,  from  a  one-sided  methodological  standpoint  not  only  the 
cultural  sciences  but  also  the  several  cultural  fields  themselves  may  be 
regarded  as  coagulations  of  theoretical  reason,  which  embody  “concep¬ 
tions,”  though  prescientific  ones.  As  a  result,  methodology  may  possibly 
take  for  the  subject  of  its  investigation  something  other  than  forms-*of 
science .  It  may  be  directed  not  only  at  the  cultural  sciences  but,  at 
times,  straight  at  “cultural  reality” ;  not  only  at  the  social  sciences  but 
at  the  social  itself  and,  accordingly,  at  the  law,  etc.  This  result  is  odd 
and  may  seem  contradictory.  Nevertheless,  even  such  methodological 
investigation  as  is  directed  at  the  cultural  forces  themselves  must  of 
course  not  be  confused  with  the  several  sciences  dealing  with  the  same 
subject.  For  methodology  is  distinguished  by  its  peculiar  intention,  with 
all  the  questions  it  raises  being  turned  into  problems  of  the  formation 
of  concepts.  It  will  later  be  shown  that  the  methodology  of  prescientific 
and  that  of  scientific  concepts  of  law  in  particular  must  not  be  basically 
separated. 


Legal  Science  as  a  Systematic  Cultural  Science.  As  regards  the  classi¬ 
fication  of  the  systematic  cultural  sciences,  we  confine  ourselves  here  to  a 
general  suggestion  that  the  various  cultural  types  which  constitute  the 
guiding  concepts  of  the  several  disciplines  may  be  not  merely  coordinate 
but  possibly  also  super-  and  subordinate.  Thus,  for  instance,  all  cultural 
types  may  well  involve  the  element  of  the  social,  which  in  its  complete 
isolation  and  unadulterated  purity  could  be  grasped  only  by  an  ultimate, 
most  abstract  analysis.  That  analysis  would  then  be  the  “sociology” 
postulated  by  Simmel,  which  would  start  from  the  final  results  of  the 
other  disciplines  and  constitute  their  “general  part.”  a 
The  idea  of  the  formalistic  cultural  discipline  discloses  in  dim  outline 


„  *  Tb.at  14  yould  contain  the  general  concepts  common  to  all  of  them.  A 
general  part  often  precedes  the  part  or  parts  dealing  with  special  topics  in  Ger¬ 
man  legal  codes  and  treatises. 
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the  methodological  structure  of  any  kind  of  legal  science.  Cutting  homo¬ 
geneous  sections  out  of  the  complex  cultural  material  in  which  they  are 
embedded  in  concrete  connections  constitutes  the  most  general  scheme 
of  the  kind  of  science  to  which  legal  science,  among  others,  belongs.  The 
isolation  of  the  field  of  law  and  its  hypostasis  as  a  vital  force  of  separate 
reality  is  a  product  of  the  prescientific  mind.  Here  again,  it  is  the  task 
of  science  to  give  conceptual  sharpness  to  the  prescientific  process  of 
selection.  It  is  the  task  of  methodology  to  meet  the  hypostasis  with  the 
Copernican  point  of  view,  to  realize  that  the  demarcation  of  a  specific 
field  of  law  is  a  transformation  —  partly  prescientific  and  partly  scien¬ 
tific —  of  epistemological  “reality”  into  an  abstract  world  related  to 
particular  cultural  meanings. 

The  Dualism  in  Legal  Science:  Law  as  Cultural  Meaning  and  as 
Cultural  Reality.  Now  we  cannot  advance  a  step  in  the  methodology  of 
legal  science  without  first  noting  the  methodical  dualism  which  pervades 
all  inquiry  into  law  and  which  may  justly  be  called  the  ABC  of  juridical 
methodology.  At  the  present  time,  a  distinction  between  jurisprudence 
and  social  theory  of  law  has  been  urged  especially  by  Jellinek.  He  has 
been  followed  by  Kistiakowski,  Hold  von  Ferneck,  and  others.  In  pre¬ 
ceding  authors,  e.g.,  Knapp,  Jhering,  and  the  Russian  jurist  Pachman, 
we  find  but  few  suggestions  of  this  fruitful  contradistinction.  Kistia¬ 
kowski  aided  the  fight  against  methodological  syncretism  by  logical 
theories  of  the  concept  of  judgment  and  viewed  the  social  scientific  con¬ 
cepts  as  precipitates  of  different  purposes  of  knowledge. 

The  basis  of  the  methodical  dualism  of  legal  science  is  this,  that  the 
law  may  be  either  regarded  as  a  real  cultural  factor,  a  vital  social 
process,  or  examined  as  a  complex  of  meanings,  more  exactly  of  norma¬ 
tive  meanings,  with  regard  to  its  “dogmatical  contents.”  To  be  sure,  even 
the  social  theory  of  the  law,  like  all  formalistic  cultural  sciences,  isolated 
something  abstract  out  of  the  concrete  social  totality,  though  that  ab¬ 
straction  does  not  in  reality  exist  in  any  way  separate  from  the  extralegal 
environment.  Yet  despite  that  clear  recognition  of  its  abstract  character, 
we  project  the  law  as  conceived  by  the  social  sciences  on  the  screen  of 
reality,  as  it  were,  just  as  we  project  on  it  all  “real”  cultural  phenomena. 
We  argue  that  the  law  need  only  be  combined  with  certain  other  partial 
realities  in  order  to  appear  at  once  as  the  full  living  reality.  In  the  same 
way,  as  soon  as  we  start  thinking  about  it  methodologically,  we  see 
across  the  distance  that  separates  even  the  complex  and  allegedly  con¬ 
crete  cultural  reality  from  the  concretissimum  of  epistemological  reality. 
Nevertheless  we  do  not  cease  to  regard  this  methodically  prepared  cul¬ 
tural  world  as  reality,  although  it  is  diminished  in  substantiality  and 
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disfigured,  as  it  were,  by  its  relation  to  cultural  meanings.  Probably 
everybody  will  admit  this  without  hesitation  as  regards  the  concrete 
historical  realities. 

But  we  do  not  hesitate  to  call  “realities”  even  the  subject  matters  of 
the  several  formalistic  cultural  disciplines,  which  are  infinitely  farther 
and  more  artificially  removed  from  what,  in  the  epistemological  sense,  is 
the  original  substratum  of  reality.  We  form  the  peculiar  concept  of  a 
cultural  reality,  in  this  case  abstract  partial  reality,  which  we  contrast 
with  the  concrete  cultural  realities  of  history.  At  this  point,  the  logic  of 
the  formalistic  cultural  disciplines  is  confronted  with  one  of  its  most 
difficult  tasks.  For  it  must  throughout  face  the  question  how  far  the 
work  of  the  cultural  sciences  penetrates  only  to  the  “realities”  which  are 
related  to  cultural  meanings,  and  how  far  it  aims  ultimately  at  the 
realm  of  pure  isolated  meanings  themselves.  The  contrast  of  reality  and 
meaning,  which  Lotze  believes  may  be  traced  as  far  back  as  Plato,  must 
here  be  made  fruitful  for  methodology  in  a  quite  limited  empiristic  sense. 

Jurisprudence  and  Social  Theory  of  Law.  In  one  field,  this  has  already 
been  accomplished  with  the  greatest  success,  namely,  for  legal  science, 
by  the  separation  of  social  theory  and  jurisprudence.  The  law  in  the 
social  sense  is  deemed  a  “real”  cultural  factor;  the  law  in  the  juridical 
sense  is  deemed  a  complex  of  mere  meanings  of  thought.  Consequently, 
the  abstract  character  of  the  juridical  world  must  be  assumed  in  a  more 
complicated  sense  than  that  of  the  subjects  of  social  theory.  The  social 
theorist  or  the  legal  historian  draws  a  “real”  borderline  between  the  law 
and  the  customs,  habits,  and  other  expressions  of  the  life  of  a  people. 
But  there  is  absolutely  no  sense  in  thinking  that  a  norm  —  which 
possesses  mere  validity  —  could  complement  other  aspects  of  cultural 
life  so  as  to  form  an  independent  reality.  To  the  lawyer,  therefore,  the 
drawing  of  the  borderlines  in  sociology  and  legal  history  is,  as  a  matter 
of  concepts,  a  mere  presupposition  and  preparatory  work  —  even  though, 
as  a  matter  of  scientific  technique,  he  may  collaborate  in  it  himself.  For 
his  only  concern  is  to  connect  systematically  the  conceptual  contents  of 
those  norms  which  have  been,  by  a  process  of  social  theory,  recognized 
as  “law.”  The  thesis  of  juridical  “legal  formalism,”  therefore,  can  refer 
only  to  an  ideal  comparison  of  juridical  meanings  with  the  prejuridical 
“substratum”  of  the  law,  which  must  always  consist  in  the  concrete  and 
abstract  realities  of  culture  and  of  ordinary  “life.”  So  the  isolating  and 
systematizing  tendency  of  jurisprudence  is  different  from  the  typological 
method  of  most  other  social  sciences.  It  will  be  more  fully  characterized 
hereafter. 

Among  the  best  known  theories  of  law  in  terms  of  social  science  is  the 
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doctrine  of  Marxism.  Recently,  the  Marxist  Earner  has  stated  that  the 
only  worth-while  undertaking  of  legal  science  is  to  fit  the  law  into  the 
causal  connection  of  all  non-legal  phenomena,  to  examine  its  “social 
efficacy,”  as  against  any  mere  dogmatic-technical  treatment  of  juridical 
materials.  In  the  second  half  of  the  nineteenth  century,  a  universal 
revolt,  supported  by  economists,  arose  against  the  absolute  rule  of  what 
was  thought  to  be  a  “dogmatism”  that  disregarded  the  real  vital  rela¬ 
tionships.  This  lively  movement  in  legal  science  is  clearly  reflected  in  the 
gradual  development  of  Jhering’s  writings.  However,  the  methodology  of 
the  sociological  legal  theories  is  part  of  the  general  logic  of  the  cultural 
disciplines  of  the  social  sciences,  so  it  cannot  be  further  considered  in 
this  essay  which  is  confined  to  the  methodology  of  jurisprudence. 


Relation  Between  the  Ought  and  the  Is.  In  contrasting  inquiries 
into  reality  with  those  into  meanings,  we  face  the  most  confusing  aspect 
of  the  nf  pMIftSOp^31  and  empiristic  scientific  tendencies. 

The  idea  seems  only  too  obvious  that  there.,  is  an  ultimate  speculative 
opposition  between  the  Ought  and  the  Is,  between  norms  and  laws  of 
nature,  between  normative  and  genetic  viewpoints.  Indeed,  this  univer- 
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empirical  disciplines.  To  such  an  opposition  we  wou 
led  nthe  ^nrluhi table  analogies  and  parallels  caused  us  to  overlook  the 
ambiguity  of  the  concept  6 
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philosophy  the*  character  of  the  Ought  is  grounded  in  absolute  values  for 
which  there  hvno  empirical  anflinnty  ..ha  jnrigpmdpnrpj  nn  thA  rnn- 
trary,  its  formal  ground  is  its  positive  establishment  by  the  will  of  the 
community.  In  this  connection,  Stammler  and  Eltzbacher  have  justly 
emphasized  the  element  of  factual  existence,  of  what  is  empirically 
given.  This  element  is  relevant  not  only  in  the  theory  of  the  social  Is  of 
the  law  —  as  it  occasionally  appears  in  Jellinek  and  Kistiakowski  — 
but  also  and  especially  in  the  theory  of  the  juridical  Ought  of  the  law. 
Only  the  formal  theory  of  natural  law,  which  derives  the  juridical  Ought 
directly  from  the  absolute  value,  could  have  cause  to  align  jurisprudence 
with  the  “normative  sciences”  of  logic  and  ethics.  In  our  view,  however, 
jurisprudence  can  only  present  the  unique  method  of  purely  empiristic 
operation  upon  an  imagined  world  of  meanings. 
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Legal  Science  and  Prescientific  Thought.  Turning  to  a  closer  view  of 
the  juridical  method,  we  must  first  observe  that  nowhere  does  the  pre¬ 
scientific  formation  of  concepts  play  so  great  a  part  as  in  the  legal  field. 
Apart  from  science  itself,  there  is  no  cultural  phenomenon  which  could 
be  remotely  compared  to  the  law  as  a  formative  factor  of  concepts.  The 
law  itself  establishes  far-reaching  distinctions  between  itself  and  extra- 
legal  reality.  It  forms  concepts  of  so  high  a  technical  perfection  that 
they  can  often  be  distinguished  only  by  degrees  from  scientific  concepts. 
As  a  result,  nothing  more  is  left  to  scientific  elaboration,  in  some  in¬ 
stances,  than  the  mere  continuation  of  the  formative  process  begun  by 
the  statute.  Conversely,  scientific  conclusions  have  in  all  epochs  been 
embodied  in  legal  codifications.  All  attempts  at  a  theory  of  juridical 
method  so  far,  from  Jhering  to  the  present,  have  recognized  this  con¬ 
cept-forming  spirit  inherent  in  the  law.  So  they  have  frequently  made 
no  distinction,  not  even  in  terminology,  between  a  logic  of  law  and  a 
logic  of  legal  science. 

Legal  Science  as  a  Teleological  Science .  Juridical  methodology  in  the 
broader  sense,  as  a  critique  of  the  formation  of  concepts  by  both  law 
and  legal  science,  has  two  principal  subjects.  In  the  first  place,  it  ex¬ 
amines  the  peculiar  and  uniform  attitude  of  law  and  jurisprudence  to 
the  prelegal  substratum  of  life  and  culture,  and  the  transformation  of 
the  prelegal  material  into  legal  concepts.  In  the  second  place,  it  examines 
the  systematic  connection  of  the  juridical  concepts  themselves,  or  the 
form  of  the  system  of  jurisprudence. 

The  principal  success  of  the  modern  beginnings  of  a  logic  of  legal 
science  has  been  to  render  conscious  and  explicit,  in  methodological 
thought,  the  teleological  principle  which  jurisprudence  has  always  ap¬ 
plied.  Jellinek,  in  particular,  has  tried  to  utilize  Sigwart’s  discussion  of 
teleological  unifying  principles  for  a  “critique  of  juristic  judgment  ” 
Indeed,  even  the  substratum  of  the  law  hardly  ever  coincides  with  what 
is  originally  given  psychophysically.  Since  it  belongs  in  the  field  of 
practical  life,  of  the  social  and  economic  and  higher  cooperative  forma¬ 
tions,  it  is  interspersed  throughout  with  teleological  elements.  Rickert, 
applying  Jhering’s  ideas,  has  characterized  the  purpose  of  law  as  the 
principle  determining  the  legally  “relevant”  conceptual  elements.  G. 
Riimelin  and  Zitelmann  have  pointed  out  that  here  as  always  it  is  the 
task  of  science  to  overcome  the  indefinite  generality  of  prescientific 
thought.  Methodology  is  still  to  fathom  how  jurisprudence,  praised  for 
its  conceptual  exactness,  arrives  at  such  precision  within  the  value- 
bound  limits  of  its  teleological  method.  This  much,  however,  has  been 
recognized  by  most  lawyers  and  legal  philosophers  since  Savigny, 
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Puchta,  and  Stahl:  that  a  distinction  must  be  made  between  the  con¬ 
cepts  taken  over  unchanged  by  the  law,  those  modified  by  the  law,  and 
those  newly  created  by  the  law,  and  that  everything  embraced  by  the 
law  loses  its  naturalistic  freedom  from  value  relationships.  Even  physi¬ 
cal  objects  are  embraced  by  the  law  not  in  their  total  qualities,  but  only 
by  the  sum  total  of  those  aspects  of  theirs  which  are  subject  to  the 
dominion  of  the  will.  This  was  most  strongly  emphasized  by  Gierke 
when  he  compared  Roman  and  Germanic  legal  concepts.  “Property”  no 
more  coincides  with  the  physical  thing  than  the  “person”  does  with  the 
human  being.  In  the  same  way,  all  the  subjects  accessible  to  the  law 
are  covered,  as  it  were,  with  a  teleological  web,  which  cannot  be  more 
fully  discussed  here.  Its  methodological  significance  is  this:  the  juridi¬ 
cal  pattern  of  the  world  makes  possible,  wholly  different  articulations, 
which  are  unheard  of  in  the  epistemological  and  naturalistic  views  and 
often  even  in  the  common-sense  view  of  life;  it  offers  new  syntheses, 
new  principles  of  unification  and  individualization.  What  is  continuous 
in  the  naturalistic  view  may  be  discrete  in  the  juridicial  view;  what 
is  but  a  collective  plurality,  naturalistically  speaking,  may  legally  be 
a  unit  distinct  from  any  mere  sum.  The  indispensable  prerequisite 
for  an  understanding  of  the  legal  principles  of  unification  is  an  in¬ 
quiry  into  the  conceptions  of  things  and  collectivities  in  the  social 
sciences.  This  has  been  quite  neglected  until  not  long  ago  and  a  new 
stage  has  been  reached  only  with  recent  enlightening  investigations  by 
Kistiakowski. 

The  specifically  juridical  attitude  toward  reality  is  made  up  of  two 
mutually  pervading  elements.  The  real  substratum  is  transformed  into 
a  spiritual  world  of  pure  meanings,  under  the  guidance  of  teleological 
relationships;  at  the  same  time,  the  totality  of  what  may  be  experienced 
is  unraveled  into  mere  partial  contents.  This  decomposing  function  of 
law  and  legal  science  has  been  brilliantly  described  by  Jhering.  His 
Spirit  of  the  Roman  Law ,  a  work  justly  renowned  as  the  first  compre¬ 
hensive  investigation  of  legal  formalism,  may  be  regarded  as  mediating 
between  some  elements  of  the  legal  philosophical  speculation  of  Hegel 
and  the  positive  science  of  the  nineteenth  century.  A  first  attempt  — 
though  one  overreaching  its  aim  —  to  determine  the  peculiar  character 
of  juridical  abstraction  and  isolation  may  be  found  in  Kant’s  and  Hegel’s 
reduction  of  all  legal  relations  to  relations  of  the  human  will.  The  gen¬ 
erally  accepted  dogma  of  the  discovery  of  the  abstract  personality  by 
the  Romans,  which  Lassalle  elaborated,  has  been  mentioned  in  the  first 
chapter.  But  in  other  connections,  too,  Hegel  throughout  recognized  the 
formalism  and  “practicability”  (Jhering)  of  the  law  and  its  technical 
fitness  to  be  realized  easily  and  uniformly.  Like  Hegel,  Jhering  depicted 
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the  position  of  Rome  in  world  history,  the  conflict  between  the  principle 
of  nationality  and  the  principle  of  the  abstract  state  and  law,  through 
which  the  peoples  of  that  period  were  “crushed  and  pulverized.”  Jher- 
ing  supplemented  the  excellent  concise  statements  of  Puchta  by  a  minute 
description  of  the  generalizing  and  equalizing  tendency  of  the  law,  and 
of  its  splitting  up  of  the  immediately  given  total  sensations,  with  which 
the  law’s  certainty,  its  uniformity,  and  its  elevation  above  the  mere 
emotional  standpoint,  are  closely  connected. 


Objective  Law  and  Subjective  Rights  in  Legal  Science .  Our  discussion 
so  far  might  perhaps  create  the  impression  that  methodology  is  con¬ 
cerned  with  the  law  only  in  its  complete,  concise,  codifiable  form,  as  a 
complex  of  norms  or  as  what  is  “law”  in  an  objective  sense.  It  might 
seem  as  if  law  and  prelegal  reality  confronted  each  other  as  spheres  that 
are  nowhere  contiguous  and  only  comparable  in  the  abstract  by  the 
logical  relations  of  their  contents.  For  we  have  not  yet  pointed  out  that 
the  variety  and  individuality  of  real  life  also  comprehend  the  legal 
“right”  in  the  subjective  sense, b  namely,  the  law  in  the  form  of  “indi¬ 
vidual,  concrete”  legal  relations  and  other  subjective  legal  situations. 
This  aspect  of  the  relationship  between  law  and  reality,  too,  must  be 
illuminated  by  methodological  critique.  Thus  there  arises  the  new  prob- 
lem  of  the  entanglement  of  legal  significance  and  real  substratum  in  the 
individual  case.  The  law  in  this  individualized  and  concretized,  tem¬ 
porary  state,  too,  must  be  conceived  of  as  a  realm  of  pure  meanings  and 
must  be  separated  from  the  concrete  bearers  of  these  meanings,  to  whom 
it  usually  adheres.  This  endeavor  is  faced  with  a  general  phenomenon 
the  exact  structure  of  which  is  still  little  investigated  and  is  accessible 
only  to  the  decomposing  approach  of  the  methodologist:  abstract  con¬ 
tents  are  entwined  with  their  concrete  bearers,  which  creates  the  decep¬ 
tive  appearance  of  a  real  existence  of  the  former  by  themselves  and 
thus  always  causes  their  hypostasis  in  the  naive  mind.  Such  a  deceptive 
appearance  of  independent  existence  recurs  in  all  spheres  of  knowledge: 
m  the  “concrete”  cultural  reality  as  against  reality  in  the  epistemological 
sense;  in  the  abstract  partial  realities  as  against  the  complex  cultural 
realities;  and  again  in  meanings  —  e.g.,  legal  meanings  —  as  against 
the  psychophysical  realities  of  culture  and  life  which  serve  as  their  sub¬ 
stratum.  In  this  connection,  Marx  discussed  the  shibbolethic  character  of 
the  commodity;  and  Simmel  has  dealt  in  detail  with  the  “real  abstrac- 


referred  to  in  this  passage  is  that  between  “law”  and  “legal 
f 7or  kgal  reIation •”  German  legal  terminology  distinguishes  law  as  “objective” 
trom  legal  rights  as  “subjective,”  since  both  “law”  and  “right”  are  expressed  by  the 
same  German  term  Recht. 
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tions,”  the  symbolizing,  as  it  were,  of  abstract  social  functions  in  objec¬ 
tive  institutions.  In  the  field  of  the  natural  sciences,  analogous  crystalli¬ 
zations  of  mere  quantitative  relationships  into  concrete  structures  may 
be  found,  for  instance,  in  astronomical  objects,  and  similar  relations 
exist  between  pictures  of  geometrical  figures  and  the  purely  mathe¬ 
matical  relationships  which  they  express.  The  latter  example  may  serve 
especially  well  to  illustrate  our  juridical  problem.  In  the  real  material 
individuality  of,  say,  a  circle  we  must  first  disregard  the  empirical  in¬ 
strumentalities  of  the  picture,  such  as  paper  and  ink,  blackboard  and 
chalk,  etc.,  in  order  to  arrive  at  the  mathematical  individuality  of  this 
figure.  In  the  same  way,  we  must  first  deduct  from  the  real  complex  of, 
say,  an  individual  sale  the  physical  events,  the  accompanying  mental 
occurrences,  the  particularities,  of  the  historical  situation,  etc.,  in  order 
to  penetrate  to  the  juridical  individuality  of  this  contract.  Brodmann 
has  well  stated  the  complex  character  of  the  juridical  facts  of  the  case, 
the  constant  interplay  of  living  reality  and  legal  meaning  that  always 
occurs  in  legal  transactions  and  their  legal  consequences,  exercises  of 
rights  or  violations  of  rights,  etc.  —  all  of  which  are  but  seemingly  con¬ 
crete.  Schlossmann,  Thon,  Zitelmann,  and  others  also  have  noticed  this 
peculiar  commingling  of  the  worlds  of  the  Is  and  the  Ought  and  their 
interplay,  which  very  nearly  recalls  the  metaphysics  of  occasionalism; 
and  they  have  endeavored  to  grasp  the  conceptual  forms  of  origination, 
disappearance,  involution,  in  short,  of  connection  in  the  “legal  world.” 
Zitelmann  maintains  that  there  is  a  causal  connection  of  legal  phe¬ 
nomena,  but,  as  he  himself  adds,  it  is  a  “peculiar  juridical”  causality 
which  is  merely  analogous  to  “natural”  causality  and  coincides  with 
“no  other  formation  of  the  causal  theorem.”  Schuppe,  on  the  contrary, 
wants  to  apply  the  categories  of  thing  and  causality  to  the  psycho¬ 
physical  and  legal  worlds  without  any  distinction;  for  in  his  logic  all 
that  matters  is  the  possibility  of  connecting  mental  contents  uniformly, 
in  whatever  manner  it  may  be.  So,  too,  in  the  field  of  criminal  law,  a 
methodological  revision  has  now  begun  of  what  constitutes  the  facts  of 
the  case.  Kohlrausch  and  Hold  von  Ferneck  argue  against  confusing  the 
factual  occurrence  as  the  “real  substratum”  with  its  “juridical  aspect,” 
which,  as  Hold  von  Ferneck  well  puts  it,  never  loses  its  abstract  char¬ 
acter  “despite  its  concretion.” 

The  entanglement  of  the  concretized  world  of  the  law  with  living 
reality  is  of  concern  directly  to  juridical  decisions  and  indirectly  to  legal 
science.  Emphasis  on  this  entanglement  should  above  all  prevent  one 
from  misunderstanding  that  the  sharp  contrast  between  the  worlds  of 
existence  and  validity  may  be  confined  one-sidedly  to  law  in  the  objec¬ 
tive  sense,  law  identical  with  the  meanings  of  norms,  or  that,  on  the 
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other  hand,  it  may  be  based  on  a  “general  theory  of  law”  concerning  the 
relation  between  law  and  legal  rights. 

Legal  Science  and  Psychology .  The  teleological  tinge  of  all  legal  con¬ 
cepts  may  best  be  studied  in  the  alterations  and  introjections,  unjusti¬ 
fied  from  a  mere  naturalistic  and  psychological  standpoint,  to  which 
mental  realities  are  necessarily  subject  in  the  legal  order.  In  the  juridical 
view,  mental  existence,  just  like  the  corporeal  world,  serves  as  mere 
material  to  be  worked  upon  for  projection  into  the  practical  world  of 
action.  Jurisprudence  thus  serves  especially  well  to  prove  that  the  disci¬ 
plines  which  are  misleadingly  called  “spiritual  sciences” c  by  no  means 
consist  of  an  analysis  of  mental  phenomena.  Jellinek  has  pointed  out 
that  to  determine  the  basic  juridical  concepts  it  is  indispensable  to 
examine  the  use  which  the  legal  order  may  make  of  the  volitional  acts 
of  individuals.  Indeed,  there  is  hardly  a  single  juridical  problem  where 
the  methodological  approach  has  not  labored  under  an ‘insufficient  dis¬ 
tinction  between  the  purely  psychological  concept  and  the  very  variable 
juridical  concept  of  the  will. 

Here,  a  wide  field  is  open  to  the  methodology  of  the  future.  There  has 
been  as  yet  no  attempt  at  separating  the  truly  psychological-naturalistic 
and  the  teleological  elements  in  the  juridical  elaboration  of  psycho¬ 
logical  concepts.  To  be  sure,  such  an  undertaking  could  hardly  be 
expected  of  jurisprudence  since  neither  the  logic  of  psychology  nor  psy¬ 
chology  itself  has  as  yet  arrived  at  generally  recognized  conclusions. 
Perhaps  such  a  distinction  between  psychological  and  teleological  ele¬ 
ments  may  aid  both  sciences  to  gain  a  fuller  methodological  knowledge 
of  themselves.  For  the  practical  element  which  is  fused  with  the  psychi- 
calconcepts  and  which  naturalistic  psychology  has  to  disregard,  attains 
its  highest  possible  degree  of  precision  in  jurisprudence. 

It  may  be  suggested  in  passing  that  the  controversy  between  the  doc¬ 
trines  of  will  and  of  purpose  can  be  settled  only  by  close  attention  to 
the  teleological  formation  of  concepts,  which  is  equally  relevant  here. 
This  controversy,  made  famous  by  Jhering,  has  become  immeasurably 
worse  confounded  because  a  clear  answer  has  never  yet  been  given,  de¬ 
spite  all  attempts,  to  this  question:  whether  purpose  lies  “beyond”  the 
dogmatic  legal  concepts  and  therefore  belongs  only  in  the  field  of  social 
theory,  as  Laband  insists,  or  whether  it  involves  metajuridical  social 
factors  overlapping  into  the  juridical  formation  of  concepts. 

Recently,  fortunate  indications  of  the  beginnings  of  a  gradually  per¬ 
vading  insight  into  the  inadequacy  of  methodological  psychologism 
have  appeared  in  the  field  of  criminal  law.  Liepmann  has  expressed  the 

c  See  Translator’s  note  b,  Introduction. 
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view  that  the  solution  of  the  problem  of  causation  in  criminal  law 
depends  on  the  recognition  of  specifically  juridical  selective  principles. 
Kohlrausch  has  sought  to  utilize  the  principle  of  teleological  formation 
of  concepts,  which  Jellinek  postulated,  especially  as  applied  to  the  con¬ 
cept  of  the  consequences  of  a  criminal  act,  as  a  “segment  of  the  series 
of  empirical  consequences  under  a  juridically  relevant  viewpoint.”  All 
this  inaugurates  the  correct  view  that  the  legally  relevant  “adequacy” 
of  causation  can  be  determined  only  by  practical  criteria  which  rest  on 
considerations  of  expediency  and  justice;  for  instance,  by  the  “fore¬ 
seeability”  or  “calculability”  of  a  result  which  must  be  ascertained  by 
“objective  prognosis  after  the  event,”  as  pointed  out  frequently  in  the 
literature  of  civil  and  criminal  law.  The  much  disputed  question  whether 
the  “philosophical”  concept  of  causation  is  applicable  to  jurisprudence 
may  perhaps  be  solved  by  recognizing  that  a  precise  epistemological 
concept  of  causation  may  serve  as  the  point  of  departure  but  not  as  the 
goal  of  inquiries  in  criminal  law.  Most  vigorously  M.  E.  Mayer  has 
turned  against  the  absolute  rule  of  naturalism  in  criminal  law.  Adopting 
Windelband’s  and  Rickert’s  classifications  of  sciences,  he  regards  juris¬ 
prudence  as  a  kind  of  cultural  science  of  value  relations,  though  he 
seeks  to  approximate  some  elements  of  systematic  criminal  jurisprudence 
to  the  “ideographical”  method. 

Legal  Science  and  Ethics .  Finally,  the  relation  between  ethics  and 
jurisprudence  also  is  subject  to  a  methodological  critique.  We  need  only 
recall  concepts  like  willful  violation  of  duty,  intent,  responsibility,  or 
freedom  of  the  will.  In  this  case,  the  “prejuridical”  would  belong  in  the 
realm  of  values.  The  methodological  delimitation  here  would  turn  on 
comparing  philosophical  and  empiristic  concepts. 

The  Problem  of  Legal  Personality.  Connected  with  the  problems  of 
teleological  psychology  is  the  old  problem  of  the  legal  person  and  of  the 
relation  between  individual  and  collective  personalities.  Here,  Jellinek’s 
solution  may  well  promise  to  clarify  the  issue.  According  to  him,  the 
substratum  of  both  the  individual  and  the  collective  personalities  ap¬ 
pears  in  the  naturalistic  view  as  an  aggregate  or  swarm  of  unconnected 
realities,  while  in  the  prejuridical-teleological  view  each  appears  as  an 
independent  unit,  coherent  in  our  thought  because  of  its  purpose  rela¬ 
tionships,  namely,  a  unified  individual  and  a  unified  association.  These 
teleological  formations  of  prelegal  realities  are  properly  adopted  by  the 
law,  which  in  the  same  sense,  in  the  realm  of  legal  meanings,  coins  the 
concepts  of  individual  and  of  collective  personality.  “Person”  in  neither 
case  is  a  fiction,  but  in  either  case  is  a  scientific  abstraction.  In  law, 
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there  are  only  “legal”  persons.  Instead  of  contrasting  “physical”  with 
“legal  persons,”  which  involves  a  fierapacrLs  cfe  akko  yeVo?,d  we  must 
contrast  the  legal  individual  personality  with  the  legal  collective  per¬ 
sonality.  If,  at  the  same  time,  the  concept  of  teleological  unity  of  the 
will  is  utilized  for  the  personality  problem,  the  teleologically  unified  will 
of  a  collective  person,  distinct  from  the  sum  of  its  members,  will  no 
longer  seem  to  be  a  mythological  personification. 

Gierke  and  Laband .  In  our  context,  the  controversies  of  positive 
science  serve  only  as  illustrations  of  very  general  methodological  views. 
Therefore,  on  the  subject  of  the  legal  person,  we  may  also  refer  to  the 
controversy  between  Gierke  and  Laband.  From  a  purely  methodological 
point  of  view,  the  investigations  of  Gierke  are  especially  significant 
because  they  expressly  recognize  the  abstract  character  of  the  legal 
world  and  yet  deliberately  pose  the  problem  of  the  degree  of  legal  for¬ 
malism,  that  is  to  say,  the  difficult  question  of  the  adhesion  of  legal 
concepts  to  the  prelegal  substratum.  The  legal  order,  while  modifying 
and  leveling  the  articulation  of  the  prelegal  world,  is  able  to  transfer 
the  latter’s  particularities  and  distinctions  to  a  certain  degree  into  the 
sphere  of  juridical  meaning.  Such  an  adhesion  of  the  law  to  its  sub¬ 
stratum  may  be  traced  in  two  directions.  First,  the  law  may  retain  a 
certain  nucleus  of  what  is  psychophysically  given;  for  instance,  natural 
distinctions  between  things  or  between  mental  phenomena  may  some¬ 
how  effectively  reach  into  the  world  of  legal  thought.  Or,  secondly,  the 
law  may  adapt  itself  to  the  teleologically  shaped  realities  of  life  and 
culture.  Here  it  is  important  that  the  relationships  of  life  present  ma¬ 
terial  which  has  already  been  formed  typically  and  thus  prepared  for 
legal  regulation,  as  has  been  noted  by  Jhering,  Jellinek,  and  Lasson.  As 
examples  of  the  different  degrees  of  intensity  in  the  adaptation  of  the 
law  to  the  variety  of  the  forms  of  life,  we  may  mention  the  contrasts 
between  principles  of  generalization  in  Romanistic  and  Germanistic,  or 
in  civil  and  public,  law.  Rosin  and  Stoerk  measure  the  degree  of  formal¬ 
ism  by  the  greater  or  lesser  homogeneity  and  uniformity  of  purposes. 

Likewise  the  controversy  between  Laband  and  Gierke  is  marked  by 
the  contrast  of  Romanistic  and  Germanistic  tendencies.  Gierke  objects 
—  sometimes,  indeed,  in  metaphysical  terms  —  to  Romanistic  jurispru¬ 
dence  on  the  ground  that  it  proceeds  as  if  there  were  no  other  sub¬ 
stratum  of  the  concept  of  personality  than  the  unconnected  and  merely 
coordinated  individuals,  and  that  it  entirely  neglects  in  any  way  to  indi¬ 
cate  in  the  legal  sphere  the  prelegal  social  interdependence  of  individuals 
in  associations.  Laband  has  replied  that  the  peculiar  relationship  be- 

d  Transition  into  another  kind. 
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tween  individuals  as  members  of  associations  is  one  of  the  very  elements 
which  belong  to  life  exclusively  and  can  have  no  corresponding  expres¬ 
sion  in  the  juridical  concept  of  personality.  However,  one  cannot  under¬ 
stand  why  the  structures  of  social  substratum  and  legal  personality 
should  be  wholly  disparate  just  in  the  matter  of  interdependent  mem¬ 
bership,  why  there  should  be  no  legal  doctrine  of  those  personal  rela¬ 
tions  between  the  collective  person  and  the  individual  persons  which 
differ  from  the  legal  relations  possible  between  unassociated  individuals. 
Gierke  demands  a  finer  adaptability  of  juridical  doctrine  and  thus  keeps 
an  opening  for  the  influx  of  new  ideas  into  the  formation  of  law.  Yet  he 
does  not  thereby  seek  to  bridge  the  gap  between  law  and  reality.  Indeed, 
he  expressly  distinguished  the  social  centers  of  life  which  form  “the 
factual  basis  of  legal  personality”  from  their  appearance  as  “associa¬ 
tion-persons”  in  “the  field  of  law.” 

Again,  a  more  uniform  approach  to  the  question  how  far  juridical 
formalism  is  to  be  extended  without  harm  may  result  only  from  con¬ 
stant  close  contact  of  methodology  with  epistemology.  Such  contact 
may  fix  an  epistemological  concept  of  reality  as  the  point  from  which 
to  ascertain  clearly  the  different  distances  between  the  several  layers  of 
the  formation  of  concepts  and  their  common  foundation  of  reality,  on 
which  they  are,  as  it  were,  superimposed.  Only  then  may  the  structure 
of  the  dovetailing  scientific  syntheses,  and  especially  their  “objectivity” 
and  “subjectivity,”  be  clarified. 

The  Independence  of  Jurisprudence  as  a  Science.  While  a  certain 
agreement  exists  on  the  relation  of  the  world  of  legal  concepts  to  the 
prelegal  substratum,  views  about  the  formal  character  of  jurisprudence 
as  a  science  and  a  system  still  differ  widely.  This  cannot  be  regarded  as 
exclusively  peculiar  to  legal  science,  since  the  “technique”  of  the  law 
itself  elaborates  the  juridical  material  in  highly  systematic  perfection. 
So  it  is  not  surprising  that  doubts  have  long  been  raised  as  to  the 
character  of  jurisprudence  as  a  science. 

No  matter  how  this  question  may  be  answered  by  a  uniformly  fixed 
concept  of  cognition  in  the  cultural  sciences,  this  much  may  be  taken 
for  granted,  that  jurisprudence  in  one  essential  respect  at  any  rate  is 
more  independent  than  any  other  technology.  In  every  other  technology, 
the  purely  theoretical  knowledge  that  is  utilized  for  its  practical  pur¬ 
poses  is  derived  elsewhere,  to  wit,  from  the  natural  sciences.  Jurispru¬ 
dence,  on  the  contrary,  creates  everything  necessary  to  fulfill  its  prac¬ 
tical  task  in  a  peculiar  world  of  concepts  all  its  own,  which  it  is  well 
worth  while  to  illumine  methodologically.  To  be  sure,  methodology  will 
always  be  forced  to  recognize  the  practical  mission  of  law  in  life  as  a 
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G.  Riimelin,  Wundt,  and  especially  recently  Radbruch.  Such  attempts 
at  a  first  logical  mastery  of  the  legal  material  are  doubtless  instructive. 
However,  they  have  not  always  sufficiently  clearly  characterized  the 
individual  juridical  shadings  of  those  formal  logical  principles.  Here, 
too,  the  one-sided  orientation  so  far  of  logic  toward  the  natural  sciences 
has  been  very  harmful  to  methodology.  Frequently,  it  is  overlooked  that 
the  basic  teleological  character  of  the  law,  which  governs  the  function 
of  juridical  elaboration  applied  to  the  prelegal  substratum,  similarly,  if 
in  a  more  complex  way,  also  governs  the  operations  that  develop  the 
juridically  fashioned  material  into  higher  systematic  formations. 

Legal  History .  A  complex  methodological  position  is  occupied  by  legal 
history.  To  determine  it  exactly  we  must  construct  the  concept  of  the 
historical  cultural  discipline  with  relatively  systematical  elements.  This 
would  be  analogous  to  the  concept  of  a  historical  science  with  relatively 
natural-science  elements,  which  has  been  examined  by  Rickert.  Special 
additional  difficulties  arise  from  the  fact  that  legal  history  as  a  discipline 
may  be  regarded  as  the  history  either  of  social  legal  reality  or  of  jurid¬ 
ical  legal  reality,  and  then  again  as  a  history  of  doctrines,  which  would 
constitute  a  branch  of  the  history  of  sciences.  It  has  been  frequently 
noted,  e.g.,  by  Jhering  and  Arnold,  that  legal  history,  unless  exclusively 
concerned  with  doctrine,  must  tend  to  take  juridical  abstractions  in  con¬ 
nection  with  the  totality  of  life. 

Comparative  Law;  “General  Theory  a}  Law  ”  Finally,  the  logic  of 
jurisprudence  has  also  methodologically  to  analyze  the  present  demand 
for  a  “general  theory  of  law,”  that  is,  for  a  “general  doctrine”  applicable 
to  legal  science  in  its  entirety.  In  this  connection,  it  is  erroneous  to 
assume  that  empirical  research  may  be  suddenly  transformed  into 
“philosophy”  by  merely  increasing  and  generalizing  the  process  of  sys¬ 
tematization.  This  frequent  error  has  already  been  attacked  by  Stamm- 
ler  and  must  be  opposed. 

The  dualism  of  the  social  science  approach  and  the  juridical  approach 
also  prevails  in  the  highest  concepts  of  the  theory  of  legal  scientific 
principles.  It  creates  a  split  between  a  general  social  theory  of  the  law 
and  a  general  jurisprudence,  both  of  which  are  now  still  undivided  and 
confounded  with  a  lot  of  other  fragments  of  sciences  in  the  “general 
theory  of  law.”  General  jurisprudence  may  command  two  complemen¬ 
tary  instruments:  the  comparative  treatment  of  doctrines,  which  covers 
all  historical  legal  systems,  and  the  elaboration  of  the  fundamental 
juridical  concepts  out  of  the  analysis  of  the  more  special  concepts.  How¬ 
ever,  comparative  law  may  be  treated  from  the  viewpoint  not  only  of 
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juridical  doctrine  but  also  of  ethnology  and  sociology;  and  these  con¬ 
trasts  cut  across  the  distinctions  between  systematic  and  historical 
methods.  Furthermore,  comparative  legal  science  may  connect  the 
“rationally  cognate,”  which  is  quite  different  from  research  directed 
toward  actual  connections  at  a  definite  time  between  different  legal  sys¬ 
tems,  that  is,  toward  the  exclusively  historically  cognate,  e.g.,  the  “his¬ 
tory  of  Aryan  tribal  laws,”  as  has  been  well  stated  by  Leist. 

The  general  theory  of  law  is  dealt  with  here  as  a  mere  subject  of 
methodological  examination.  It  follows  that  not  only  the  approach  of 
social  science  and  cultural  history  to  the  living  connections  of  the  law 
with  other  vital  forces  is  put  outside  of  philosophy,  but  also  the  most 
general  juridical  problems  concerning  the  relation  of  law  and  the  state, 
law  and  compulsion,  objective  law  and  subjective  right,  etc.,  are  left  to 
empirical  science. 

Not  those  problems  but  only  the  purely  methodological  attempts  of 
jurisprudence  at  understanding  its  own  essence  were  to  be  dealt  with  in 
the  preceding  pages.  So  far,  the  methodology  of  legal  science  consists 
only  in  a  number  of  scattered  remarks.  But  the  expectation  that  they 
will  in  future  be  joined  in  a  coherent  whole  is  justified  by  the  trend 
toward  logical  self-reflection  which  just  at  present  is  becoming  strongly 
apparent  in  jurisprudence. 
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Vcterrima  quaeque,  ut  ea  vina,  quae  vetustatem  ferunt, 
esse  debent  suavissima  verumque  illud  est,  quod  dicitur, 
multos  modios  salis  simul  edendos  esse,  ut  amicitiae  munus 
expletum  sit.  —  Cicero,  De  Amicitia 

[What  is  oldest,  as  with  those  wines  which  show  their 
age,  must  be  sweetest;  and  it  is  true  what  people  say,  that 
many  measures  of  salt  must  be  eaten  together  to  make  good 
the  gift  of  friendship.] 


AUTHOR’S  PREFACE 


Every  writer  at  some  time  reaches  the  point  when  he  feels  he  ought  to 
clean  up  and  close  up  and  make  the  remaining  time  of  his  life  available 
for  other  tasks.  This  book  is  to  bring  to  a  close  this  author’s  legal 
philosophical  works. 

It  is  called  a  third  edition  of  the  Outlines  of  Legal  Philosophy.11 
The  second  edition  was  published  in  1922  as  a  mere  reprint  of  the  first 
edition;  it  was  dated  back  to  the  year  of  the  first  edition,  1914.  A  new 
edition  was  necessary  and  a  revision  impossible  at  that  time,  when  the 
need  for  a  thorough  transformation  after  the  upheavals  of  war  and 
revolution  was  already  recognized.  Dating  the  reprint  back  was  to 
express  that  the  book  in  that  form  did  not  pretend  to  set  forth  the  state 
of  the  author’s  thought  at  the  time  of  its  publication. 

The  revision  now  submitted  is  based  on  a  rewriting  of  the  entire  book. 
It  is  a  new  book  rather  than  a  new  edition.  Some  sections  of  the  General 
Part  (§§  11-14)  and  the  entire  Special  Part  (§§  i6-2o)c  have  been 
added.  In  this  Special  Part  the  author  proposes  not  to  exhaust  the  topics 
in  all  their  aspects  but  only  to  approach  them  from  the  viewpoints  set 
forth  in  the  General  Part  and  thus  to  test  the  General  Part.  However, 
political  philosophy,  to  the  extent  that  it  can  be  separated  from  legal 
philosophy,  has  been  eliminated.  The  portions  dealt  with  in  the  old  book 
also  have  undergone  manifold  changes.  Many  corrections  have  been 
made;  for  example,  justice  has  been  conceded  a  greater  significance,  as 
opposed  to  the  expediency  of  the  law.  Elsewhere  there  have  been  omis¬ 
sions,  such  as  the  discussion  of  the  problem  of  freedom  of  the  will,  not 
because  they  appeared  incorrect,  but  because  they  seemed  to  the  author 
dispensable  in  this  context.  Much  that  once  needed  detailed  discussion 
could  be  cut  down.  Many'  a  passage,  possibly  the  whole  accent  of  the 
book,  has  changed,  because  after  nearly  twenty  years  what  sounded 
natural  from  the  young  man’s  lips  would  have  sounded  false  to  him  from 
his  lips  after  growing  older.  Maybe  some  will  like  the  old  book  better 

‘The  numbered  footnotes  are  those  of  the  author;  the  lettered  footnotes  have 
been  added  by  the  translator,  who  has  also  in  some  instances  added  to  the  author’s 
text  or  footnotes  explanatory  matter  enclosed  in  brackets  [  ].  In  the  original  work 
(Rechtsphilosophie.  Dritte,  ganz  net;  bearbeitete  tjnd  stark  vermehrte 
Aotlage,  1932)  the  author’s  footnotes  began  with  number  1  on  each  page.  It  was 
impractical  to  preserve  this  numbering,  hence  in  this  translation  the  footnotes  are 
numbered  or  lettered  consecutively  within  each  section. 

b  [GrundzOge  der  Rechtsphilosophie.] 

c  [Sic  in  the  German  text/  Actually,  the  Special  Part  embraces  secs.  16-29.] 
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than  the  new  one.  But  the  old  book  is  not  out  of  the  world  either,  and 
it  is  to  be  supplemented  and  not  supplanted  by  the  new  book. 

Now  as  before,  however,  the  author  professes  the  same  way  of 
thought:  that  rationalism  which  “intends  to  remain  in  the  night  that 
people  call  enlightenment”  (Larenz),  and  that  relativism  which  “can 
be  disposed  of  as  plainly  unscientific”  (Sauer).  He  does  not  follow  the 
irrationalist  fashion  of  the  times.  By  rationalism  as  represented  in  this 
book  he  does  not  mean,  to  be  sure,  that  the  world  divided  by  reason 
leaves  no  remainder.  But  he  sees  his  task  in  rationally  revealing  ultimate 
conflicts  and  not  in  irrationally  befogging  them.  To  relativism  the  author 
attributes  even  greater  significance  at  present  than  at  the  time  this  book 
was  first  published.  For  relativism  is  the  conceptual  presuppositon  of 
democracy.  Democracy  refuses  to  identify  itself  with  a  definite  political 
view;  rather  it  is  ready  to  leave  leadership  in  the  state  to  any  political 
view  that  was  able  to  obtain  a  majority,  because  it  does  not  know  of 
any  unequivocal  criterion  for  the  correctness  of  political  views  nor  does 
it  acknowledge  the  possibility  of  a  standpoint  above  the  parties.  Rela¬ 
tivism,  which  teaches  that  no  political  view  is  demonstrable  —  and 
none  refutable  —  is  apt  to  counteract  that  self-righteousness  which  is 
usual  in  our  political  controversies:  if  no  partisan  view  is  demonstrable, 
each  view  is  to  be  fought  from  the  standpoint  of  an  opposite  view;  yet 
if  none  is  refutable  either,  each  is  to  be  respected  even  from  the  stand¬ 
point  of  the  adverse  view.  Thus  relativism  teaches  both  determination 
in  one’s  own  attitude  and  justice  toward  that  of  another. 

This  legal  philosophy  as  a  modest  contribution  in  1914  belonged  to 
those  works  which  set  legal  philosophical  efforts  going  again  after 
decades  of  standstill,  during  which  Rudolf  Stammler  alone  held  the 
banner  of  legal  philosophy  aloft.  Since  then  an  immense  literature  has 
sprung  up.  The  author  declares  himself  unable  to  discuss  that  literature 
in  this  book.  He  also  deems  it  superfluous  to  quote  it  exhaustively,  in 
view  of  the  wealth  of  bibliographical  references  in  other  treatises 
(Stammler,  Sauer). 

He  wants  to  suggest  to  students  the  How  rather  than  the  What  of 
legal  philosophy,  less  to  tie  them  down  to  conclusions  than  to  guide 
them  to  legal  philosophical  thinking.  But  to  those  who  strive  with  him, 
and  especially  to  the  friend  whom  he  best  liked  to  think  of  as  his 
reader,  he  addresses  that  verse  of  Horace: 

Vive,  vale .  Si  quid  novisti  rectius  istis , 

Candidus  imperti;  si  non,  his  utere  mecumA 

Radbruch 

*  [Live  and  be  strong!  If  you  know  what  is  more  correct  than  these  presents, 
candidly  then  impart  it;  if  not,  make  use  of  this  with  me.] 
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Section  i 

Reality  and  Value 

When  we  think  about  the  world,  it  tumbles, 

Breaking  into  wild  and  rugged  parts. 

But  we  join  them  to  a  bridge  of  beauty 
Quietly  again  within  our  hearts.  —  Richard  Dehmel 

Legal  philosophy  is  a  part  of  philosophy.  Therefore  it  is  indispen¬ 
sable  first  to  demonstrate  the  general  philosophical  assumptions  of 
legal  philosophy.1 

In  what  is  given,  the  unformed  raw  material  of  our  experience,  reality 
and  value  are  drastically  commingled.  We  experience  men  and  things 
affected  with  value,  that  is,  with  worth  and  worthlessness,  without 
reflecting  that  such  worth  and  worthlessness  originate  from  ourselves, 
the  spectators,  and  not  from  those  very  men  and  things.  The  nobility  of 
a  man  lights  his  face  up  like  a  halo.  The  rustling  boughs  of  old  oaks  give 
us  a  thrill  of  the  sacred.  We  think  we  observe  the  poison  in  the  poisonous 
plant  and  scorn  it  as  a  moral  malignancy.2 

Value-Blind,  Evaluating,  Value-Relating,  Value-Conquering.  The  first 
achievement  of  the  mind  consists  in  the  ego  withdrawing  from  and  con¬ 
fronting  what  is  given,  and  thus  distinguishing  reality  from  value.  The 
mind  learns  how  its  evaluating  consciousness  may  be  sometimes  screened 
off  and  sometimes  deliberately  put  in.  Thus,  on  the  one  hand,  by  a 
value-blind  attitude  of  ours,  the  realm  of  nature  is  created  out  of  the 
chaos  of  what  is  given;  for  nature  is  nothing  but  that  which  is  given,  as 
it  presents  itself  when  cleared  of  falsifying  evaluations.  Contrariwise,  in 
a  deliberately  evaluating  attitude,  the  mind  becomes  conscious  of  the 
standards  of  such  evaluation,  viz.,  the  norms,  and  of  their  interconnec¬ 
tion,  which  makes  up  the  realm  of  values  that  confront  nature.  The 
value-blind  attitude,  applied  methodically,  is  the  essence  of  natural 

1  The  background  of  the  following  discussion  is  formed  by  the  philosophical  doc¬ 
trines  of  Windelband,  Rickert,  and  Lask.  In  particular,  Lasx’s  Rechtsphilosophie 
(reprinted  in  his  i  Gesammeete  Schriften  (1923)  275  et  seq.)  [translated  in  the 
present  volume]  has  guided  this  discussion  and  the  present  book. 

*  Cf.  Eduard  Spranger,  Lebenseormen  (5th  ed.  1925)  37. 
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So 

scientific  thought;  the  evaluating  attitude,  carried  through  systemati¬ 
cally,  characterizes  the  philosophy  of  values  and  its  three  branches: 
logic,  ethics,  and  aesthetics. 

There  are,  however,  two  more  attitudes,  which  are  complementary  to 
and  in  different  ways  intermediary  between  the  value-blind  and  the 
evaluating  attitude.  These  are  the  attitude  that  relates  values  and  the 
attitude  that  conquers  values.  First,  the  value-relating  attitude  may  be 
illustrated  by  some  concepts  resulting  from  it. 

The  concept  of  science3  is  not  identical  with  the  concept  of  truth; 
the  science  of  an  age  embraces  not  only  its  scientific  achievements,  but 
also  its  scientific  errors.  But  the  reason  why  we  use  the  concept  of  science 
to  include  its  labors  regardless  of  their  failure  or  success  is  that  they  all 
at  least  aimed  and  claimed  to  be  truth:  science  is  anything  given  that, 
whether  attaining  or  missing  the  truth,  still  has  the  significance,  the 
meaning,  to  serve  the  truth.  In  the  same  way  art,  in  the  sense  in  which 
it  is  the  subject-matter  of  the  history  of  arts,  is  not  sheer  beauty,  but  a 
mixture  of  style  and  tastelessness,  joined  in  a  unified  concept  only  by 
the  quest  for  beauty  that  is  common  to  all  its  creations.  Morals,  in  the 
sense  in  which  it  is  dealt  with,  say,  in  anthropology,  includes-  also  the 
errors  of  conscience,  but  only  because  these,  too,  meant  to  strive  for  the 
good  which  they  actually  missed.  All  those  and  many  other  concepts  are 
included  in  the  concept  of  culture.  This  concept  therefore  has  the  same 
structure  as  those  component  concepts.  As  described  by  the  historian, 
culture  is  by  no  means  pure  value,  but  rather  a  mixture  of  humanity 
and  barbarism,  taste  and  tastelessness,  truth  and  error;  but  in  all  its 
phenomena,  whether  hampering  or  promoting  values,  whether  missing  or 
realizing  values,  it  is  never  thought  of  without  relation  to  value.  Culture 
is  not  realization  of  value,  yet  it  is  whatever  has  significance  or  meaning 
for  the  realization  of  values;  or,  in  Stammler’s  words,  it  is  “striving  for 
the  right.” 3  Thus  it  appears  that  the  value-relating  attitude  is  the 
methodical  attitude  of  the  cultural  sciences. 

Lastly,  the  value-blind,  evaluating,  and  value-relating  attitudes  are 
complemented  by  the  religious  attitude  which  conquers  values.  Religion 
is  ultimate  affirmation  of  whatever  exists,  smiling  positivism  that  pro¬ 
nounces  its  “Yea”  and  “Amen”  over  all  things,  love  without  regard  to  the 
worth  or  worthlessness  of  what  is  loved,  beatitude  beyond  happiness  or 
unhappiness,  mercy  beyond  guilt  and  innocence,  peace  higher  than 
reason  and  its  problems,  the  “gay  metaphysical  light-mindedness” 

MOn  the  meaning  of  science  (Wissenschaft)  and  culture  ( Kultur )  in  German 
terminology,  see  translator’s  note  to  Lask,  Legal  Philosophy,  supra.  Introd ,  n 
(6),p.  3d 

3  Lehrbuch  der  Rechtsphilosophie  (2d  ed.  1923)  sec.  29,  n.  1. 
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(Scheler)  of  the  children  of  God  whom  “everything  must  serve  to  the 
good.”  This  passage  from  the  New  Testament  is  in  harmony  with  the 
conclusion  of  the  story  of  creation:  “And  God  saw  everything  He  had 
made,  and  lo,  it  was  very  good.”  4 

Religion  means  conquest  of  worthlessness,  and  therewith  necessarily 
also  conquest  of  the  value,  which  is  conceivable  only  as  worth  opposed  to 
worthlessness:  worth  and  worthlessness  become  no  longer  of  different 
validity  and  are,  therefore,  mdifferent.  “He  who  would  treasure  every¬ 
thing  alike,  in  this  his  life  attains  the  state  of  everlasting  bliss”  (Angelus 
Silesius).  But  with  the  contrast  between  value  and  worthlessness  can¬ 
celled,  there  is  also  cancelled  the  contrast  between  value  and  reality. 
What  is  adverse  to  value  is  either  still  valuable  in  some  ultimate  sense  or 
else  altogether  unessential.  For  we  speak  of  the  essence  of  a  thing  5 
when  we  think  of  value  as  the  principle  of  its  being. 

In  conquering  the  contrast  between  value  and  worthlessness,  however, 
religion  presupposes  that  very  contrast.  Otherwise  its  lovely  indulgence 
would  in  no  way  differ  from  the  dull  indifference  of  the  attitude  that  is 
blind  to  values.  A  subject  of  religious  affirmation  is  only  what  first,  as 
worth  or  worthlessness,  has  passed  through  the  realm  of  values:  nature 
lies  on  this  side,  religion  lies  on  the  other  side  of  the  realm  of  values. 
Religion  springs  from  the  unbearableness  of  the  contrast  between  value 
and  reality  —  and  it  must  spring  from  that  unbearable  contrast  anew 
at  any  instant  and  never  become  a  permanent  state  lest  its  conquest  of 
values  sink  down  to  blindness  toward  values.  It  is  not  like  a  monastery 
which  one  enters  never  to  emerge  from  again,  but  rather  like  a  wayside 
chapel  where  one  leans  the  wandering  stick  against  the  wall  for  brief 
meditation  and  prayer. 

Thus,  to  these  four  attitudes  there  corresponds  a  fourfold  formulation 
of  what  is  given:  existence,  value,  meaning,  and  essence.  The  relation  of 
these  four  realms^may  also  be  expressed  in  these  terms:  Nature  and 
ideal,  and  two  connections  across  the  gap  between  them,  the  never-toTie- 
completed  bridge  of  culture  and  the  ever  instantaneously  accomplished 
flight  of  religion:  Work  and iaith. 

We  now  have  to  fit  the  law  to  these  four  viewpoints. 

Legal  Science ,  Legal  Philosophy ,  Religious  Philosophy  of  the  Law . 
Law  is  a  creation  of  man,  and  like  any  human  creation  it  can  be  under¬ 
stood  only  by  its  idea.  Just  try  to  define  a  human  creation  as  simple  as, 
say,  a  table,  otherwise  than  by  reference  to  its  purpose!  For  instance: 

4  On  this  passage,  cf.  Max  Brod,  i  Heidentum,  Christentum,  Judentum  64 
et  seq. 

5Lask,  Logik  der  Philosophie  (1911)  7:  “Superexistence” 
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a  table  is  a  top  plate  with  four  legs.  Against  such  a  definition,  it  would 
at  once  be  objected  that  there  are  tables  with  three  legs  or  with  one  leg 
and  even  folding  tables  without  legs  so  that  only  the  top  is  essential  to  a 
table.  But  the  top  of  the  table  is  nothing  but  boards  joined  together, 
differing  from  other  such  boards  by  absolutely  nothing  else  than  their 
purpose;  which  results  in  a  definition  of  a  table  as,  say,  a  contrivance  on 
which  to  put  something  for  those  sitting  at  it.  Thus  a  view  of  human 
creations  that  is  blind  to  purposes,  that  is,  to  values,  is  impossible;  so, 
then,  is  a  value-blind  view  of  the  law  or  of  any  single  legal  phenomenon. 
A  natural  science  of  crime,  as  striven  for  by  criminal  anthropology, 
would  be  possible  only  if  first  a  natural  concept  of  crime  could  be  sub¬ 
stituted  for  the  concept  of  crime  that  is  related  to  a  legal  value.  It  would 
be  a  miracle  beyond  all  miracles  if  a  concept  formed  by  relation  to 
values,  such  as  that  of  law  or  that  of  crime,- could  be  made  to  coincide 
with  a  natural  concept  arrived  at  by  a  value-blind  approach. 

Law  can  be  understood  only  within  the  framework  of  the  value- 
relating  attitude.  Law  is  a  cultural  phenomenon,  that  is,  a  fact  related 
to  value.  The  concept  of  law  can  be  determined  only  as  something  given, 
the  meaning  of  which  is  to  realize  the  idea  of  law.  Law  may  be  unjust 
(summum  jus  —  summa  injuria  b) ;  but  it  is  law  only  because  its  mean¬ 
ing  is  to  be  just. 

The  very  idea  of  law,  however,  which  is  the  constituent  principle  of, 
and  also  the  standard  of  evaluation  for,  legal  reality,  belongs  to  the 
evaluating  attitude. 

But  even  this  evaluating  attitude  does  not  have  the  last  word  that 
may  be  spoken  about  law.  There  remains  the  possibility  of  declaring  the 
law  valuable  and  yet  ultimately,  “before  God,”  utterly  unessential,  as 
in  the  Sermon  on  the  Mount;  and,  conversely,  there  remains  the  pos¬ 
sibility  of  anchoring  the  law  not  only  in  the  realm  of  values  but  in  the 
most  absolute  essence  of  things,  as  in  classical  antiquity.  These  attitudes, 
however,  belong  to  the  value-conquering  view.  , 

There  emerge,  then,  three  possible  views  of  the  law:  the  value- 
relating  view,  the  view  of  law  as  a  cultural  fact,  which  marks  the'esience 
of  legal  science;  the  evaluating  view,  the  view  of  law  as  a  cultural  value, 
which  characterizes  legal  philosophy;  and  _the  valu^conquering  view  of 
the  law,  the  view  of  its  essence  or  its  nonessentiality,  which' is  the  task 
of  a  religious  philosophy  of  law. 

b  [The  utmost  law  is  the  utmost  wrong.] 
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Section  2 

Legal  Philosophy  as  the  Evaluating  View  of  Law 

Man  is  not  born  to  solve  the  problems  of  the  world ,  but  rather  to  search  where 
the  problem  begins  and  then  to  keep  within  the  limit  of  what  can  be  understood. 
—  Goethe  to  Eckermann 

Legal  philosophy,  then,  is  the  evaluating  view  of  the  law,  the  “theory 
of  the  right  law”  (Stammler).  The  method  of  this,  our  evaluating  view 
of  law,  is  characterized  by  two  features:  methodical  dualism  and  rela¬ 
tivism. 

Methodical  Dualism.  -1.  Kantian  philosophy  has  taught  us  that  it  is 
impossible  from  what  is.  to  derive  what  is  valuable,,  what  is  right,  what 
ought  to  be.  Never  is  anything  right  merely  because  it  is  or  because  it 
was  —  or  even  because  it  will  be.  This  disposes  of  positivism,  which 
derives  what  ought  to  be  from  what  is;  of  historism,  which  derives  it 
from  what  was;  and  even  of  evolutionism,  which  derives  it  from  what 
is  about  to  be.1  Even  if  we  recognize  a  certain  trend  of  development  we 
do  not  thereby  demonstrate  that  its  goal  is  right  and  that  “swimming 
against  the  current”  is  wrong;  Don  Quixote  was  a  fool,  but  a  noble  fool. 
“I  love  men  wanting  the  impossible!”  Statements  concerning  the  Ought, 
evaluations,  judgments,  may  not  be  based  inductively  on  statements 
concerning  existence,  but  may  only  be  based  deductively  on  statements 
of  the  same  kind.  The  view  of  values  and  the  view  of  existence  lie  side  by 
side,  like  distinct  closed  circles.  This  is  the  essence  of  methodical 
dualism.2 

To  be  sure,  it  is  just  in  the  field  of  legal  science  that  the  claim  is  being 
made,  the  right  rule  should  be  derived  from  the  “nature  of  things.”  This 
claim  may  indeed  be  supported  on  certain  grounds.  The  legal  ideal  is  an 
ideal  for  the  law  and,  more  especially,  for  the  law  of  a  certain  time,  a 
certain  people,  and  certain  sociological  and  historical  conditions.  The 
idea  applies  to  a  certain  material,  is  oriented  toward  that  material,  and 

1  This  evolutionary  point  of  view  was  advocated  for  purposes  of  legal  policy  by 
Franz  von  Liszt  in  an  article  in  (1906)  26  Zeitschrift  fur  die  gesamte  Straf- 
rechtswissenschaft  553  et  seq which  was  much  discussed  at  the  time;  for  a 
summary  of  discussions  thereof,  see  Radbruch  in  27  Zeitschrift  fOr  die  gesamte 
Strafrechtswissenschaft  246,  742,  and  Kantorowicz  in  4  Aschaffenbtjrgs 
Monatsschrut  fur  Kriminal-Psychologie  78  et  seq. 

2  The  term  “methodical  dualism”  as  here  used  is  opposed  only  to  methodical 
monism;  it  includes  methodical  triadism,  which  will  be  discussed  below,  sec.  3 
subdiv.  9. 
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thus  it  is  in  turn  partly  determined  by  the  material  which  it  is  to  govern. 
Just  as  the  artistic  idea  accommodates  itself  to  the  material,  differing 
according  to  whether  it  is  to  be  embodied  in  bronze  or  in  marble,  so 
adjustment  to  the  material  is  innate  in  any  idea.  We  call  this  relation 
the  “material  qualification  of  the  idea,”  deliberately  adopting  the  double 
meaning  of  the  term:  qualified  by  the  matter  because  qualifying  for  the 
matter.3  The  material  qualification  of  the  idea  has  been  illustrated  with 
regard  to  the  legal  idea  by  Eugen  Huber  in  his  theory  of  the  “realities 
of  legislation”  and  also  by  Frangois  Geny  in  his  theory  of  the  given 
factors  ( donnes ).4  Now  one  is  tempted  to  identify  this  material  qualifica¬ 
tion  of  the  idea  with  a  preformation  of  the  idea  in  the  material.  Indeed, 
it  is  psychologically  possible  to  visualize  the  idea  both  in  and  out  of  the 
material.  Thus,  Michelangelo  may  have  seen,  vision-like,  the  figure  of 
David  in  that  rough-hewn  marble  block  out  of  which  he  delivered  it. 
The  same  applies  where  the  jurist  decides  according  to  the  “nature  of 
the  thing.”  5  But  thus  to  visualize  the  idea  in  the  material  which  it  is 
intended  to  form  is  a  lucky  case  of  intuition  and  not  a  method  of  cogni¬ 
tion.  For  methodical  knowledge  it  remains  true  that  statements  concern¬ 
ing  the  Ought  can  only  be  derived  deductively  from  other  statements 
concerning  the  Ought  and  cannot  be  based  inductively  on  facts  of 
existence.^ 

However,  this  nonderivability  of  the  value  from  reality  indicates  only 
a  logical,  and  by  no  means  a  causal,  relationship.  (So,  incidentally,  does 
the  material  qualification  of  the  idea.)  Methodical  dualism  is  not  in¬ 
tended  to  imply  that  evaluations  or  judgments  are  not  influenced  by 
existing  facts.  Doubtless  acts  of  evaluation  are  the  causal  result,  the 
ideological  superstructure,  of  existing  facts,  for  instance,  of  the  social 
environment  of  those  who  do  the  evaluating.  The  sociology  of  knowledge 
has  taught  us  how  ideologies  are  determined  by  their  social  settings.6 * * * *  We 
are  here  concerned  not  with  the  causal  relation  between  existing  facts 
and  value  judgments,  but  rather  with  the  logical  relation  of  existence 
and  value.  We  state,  not  that  evaluations  may  not  be  caused  by  existing 

3  Cf.  Lask’s  theory  of  the  differentiation  of  meanings,  Login  der  Philosophie 
(1911)  S7  et  seq 169  et  seq and  also  Radbruch,  Rechtsidee  und  Rechtsstoff  (1923- 
24)  17  Archiv  pur  Rechts-tjnd  Wirtschaptsphilosophie  343  et  seq. 

4  Eugen  Huber  in  (1914)  1  Zeitschript  pOr  Rechtsphilosophie  39  et  seq 

and  Recht  und  Rechtsverwirkuchung  (1921)  281  et  seq.;  Frangois  Geny, 

1  Science  et  technique  en  droit  priv&  positif  (1922)  96  et  seq.,  2  id.  (1915)  370 

et  seq . 

B  On  the  history  of  the  concept  of  “nature  of  the  thing,”  see  Isay,  Rechtsnorm: 

und  Entscheidung  (1929)  78  et  seq. 

*Cf.  Mannheim,  Ideologue  und  Utopie  (1929);  and  Wissenssoziologie ,  in 
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facts,  but  rather  that  they  may  not  be  logically  grounded  upon  them. 
An  entire  structure  of  ethical  ideas  may  have  originated  from  the  class 
resentment  of  its  founder;  yet  within  the  system  of  his  ethics  that 
resentment  has  no  place,  and  the  systematic  reasoning  of  that  ethics  is 
not  refuted  merely  by  unmasking  its  origin  in  causes  not  consistent  with 
its  reasoning.  In  discussing  a  theory,  the  psychological  causes  of  its 
origin  must  not  be  introduced  unless  the  purpose  be  to  terminate  the 
discussion,  to  demonstrate  that  further  discussion  is  futile  because 
thoughts  are  shown  to  be  so  tenaciously  tied  to  existence  as  to  preclude 
any  understanding. 

It  may  be  objected  that  such  a  view,  confined  to  the  ideal  content 
of  evaluations  and  disregarding  their  existential  basis,  is  concerned  with 
the  unessential,  with  “mere  ideologies”  and  not  with  real  and  effective 
forces;  that  legal  philosophy  is  but  the  struggle  of  political  parties, 
which  is  ultimately  the  struggle  of  economic  interests  raised  to  the  level 
of  the  spirit;  and  that  it  is  therefore  a  mirage,  without  essence  of  reality. 
But  —  as  will  be  shown  later  in  analyzing  the  Marxian  view  of  history  — 
if  legal  philosophy  is  spiritualized  politics,  and  politics  is  a  spiritualized 
class  struggle,  such  spiritualization  unchains  an  autonomy  of  the  spirit 
and  thus  enables  the  spirit  to  react  upon  the  forces  that  are  spiritualized. 
The  ideas  do  not  fight  the  struggle  of  the  interests  all  over  again  in  the 
clouds  like  the  Valkyries  above  the  battlefield;  rather,  like  the  Homeric 
gods,  they  descend  to  the  battlefield  and  fight,  powerful  forces  them¬ 
selves,  side  by  side  with  the  other  forces.  Granted  that,  on  the  one  hand, 
legal  philosophy  is  the  struggle  of  political  parties  transferred  into  the 
realm  of  the  spirit;  on  the  other  hand,  the  struggle  of  political  parties  in 
turn  represents  a  grandiose  legal  philosophical  discussion.  All  great 
political  changes  were  prepared  or  accompanied  by  legal  philosophy.  In 
the  beginning  there  was  legal  philosophy;  at  the  end,  there  was  revo¬ 
lution. 

Relativism .  2.  Statements  concerning  the  Ought  may  be  established 
or  proved  only  by  other  statements  concerning  the  Ought.  For  this  very 
reason,  the  ultimate  statements  concerning  the  Ought  are  incapable  of 
proof,  axiomatic.  They  may  not  be  discerned  but  only  professed.  So  in 
an  argument  between  opposite  affirmations  of  ultimate  statements  con¬ 
cerning  the  Ought,  between  opposite  views  of  values  and  the  world, 
there  can  be  no  decision  of  scientific  unequivocality.  It  has  been  said 
that  the  scientific  view  of  values  may  indeed  teach  what  one  is  able  to 
do  and  willing  to  do,  but  not  what  one  ought  to  do.  More  precisely, 
science  in  the  field  of  the  Ought  can  achieve  three  things: 

First,  it  may  establish  the  means  necessary  to  realize  the  end  that 
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ought  to  be  attained.  To  be  sure,  we  call  guidance  in  the  choice  of  the 
right  means  for  a  legal  end  not  legal  philosophy  but  legal  policy.  But 
consideration  of  means  as  conditioned  by  a  legal  end  may  involve  a  view 
not  only  from  the  end  toward  the  means,  as  in  legal  policy,  but  also 
conversely  from  the  means  back  toward  the  end.  That  is  to  say,  the 
import  of  the  end  may  be  fully  clarified  only  by  showing  the  means 
indispensable  for  its  attainment  and  the  incidental  effects  which  they 
inevitably  entail.  Such  consideration  of  the  means  with  a  view  to  clarify¬ 
ing  the  legal  end  they  are  to  realize  is  legal  philosophy. 

Secondly,  it  is  the  task  of  legal  philosophy  not  only  to  think  a  legal 
value  judgment  through  down  to  the  remotest  means  for  its  realization, 
but  also  to  clarify  it  up  to  its  ultimate  presuppositions  of  world  outlook. 
Legal  philosophy  raises  the  Kantian  question:  how  is  this  particular 
value  judgment  possible,  that  is  to  say,  what  presuppositions  must  be 
recognized  in  order  consistently  to  permit  this  value  judgment?  Just  as 
the  paleontologist  aims  to  reconstruct  the  entire  skeleton  of  an  ancient 
animal  out  of  some  bone  remains,  so  the  legal  philosopher  is  to  develop, 
out  of  a  single  legal  evaluation,  the  entire  system  of  values  implied 
therein.  However,  as  the  first-mentioned  consideration  is  not  one  for 
the  sake  of  the  means,  so  the  present  consideration  is  not  one  for  the 
sake  of  the  presuppositions,  but  rather  for  the  sake  of  the  legal  evalua¬ 
tion  which  they  involve.  He  who  evaluates  is  to  be  made  conscious  that  in 
approving  a  particular  end  of  the  legal  Ought  he  must  accept  not  only 
the  means  connected  therewith  by  causal  necessity  but  also  the  more 
general  evaluations  involved  therein  by  logical  necessity.  In  both  direc¬ 
tions,  he  is  to  be  given  full  insight  into  the  bearing  of  that  end. 

Thereby,  thirdly,  it  becomes  possible  systematically  to  develop  the 
conceivable  ultimate  presuppositions  and,  consequently,  all  starting 
points  of  legal  evaluation.  This  permits  an  exhaustive  presentation  of 
the  systems  of  legal  evaluation  as  contrasted  and  related  with  one  an¬ 
other,  and  a  topical  arrangement  of  the  possible  legal  views  within  the 
framework  of  a  topical  arrangement  of  conceivably  possible  ways  of 
world  outlook.  Thus  we  may  establish,  not  indeed  the  system  of  legal 
philosophy,  but  the  complete  systematization  of  its  possible  systems. 

It  does  not  avail  to  call  this  method  a  purely  empirical  and  therefore 
not  a  philosophical  procedure.  Our  method  does  not  stop  at  the  mere 
happening  of  factual  legal  philosophical  evaluations.  Rather  it  examines 
their  meaning,  and  not  only  their  subjective,  actually  intended  meaning, 
but  their  objective,  signifying  meaning.  What  the  evaluating  individual 
intended  by  his  evaluation  is  but  the  starting  point  of  this  method.  The 
aim  of  its  thought  is  what  according  to  that  starting  point  he  should 
have  intended  in  causal  and  logical  consistency.  Its  task  is  not  to  register 
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thoughts  about  legal  ends,  but  to  clarify  and  possibly  thereby  to  correct 
them.  By  making  the  individual  conscious  of  the  objective  meaning  of 
what  he  desires,  it  will  either  confirm  him  in  his  value  judgment  by  more 
profound  supporting  argument  or  else  conversely  shake  him  by  insight 
into  the  distance  between  the  intended  and  the  true  meaning.  In  either 
case,  it  will  serve  life  by  knowledge. 

To  be  sure,  relativistic  legal  philosophy  cannot  relieve  the  individual 
of  choosing  between  the  legal  views  developed  systematically  out  of  the 
opposing  ultimate  presuppositions.  It  is  limited  to  presenting  to  him 
exhaustively  the  possibilities  of  decision,  but  it  leaves  his  decision  itself 
to  the  resoluton  he  draws  from  the  depth  of  his  personality  —  by  no 
means,  then,  to  his  pleasure,  but  rather  to  his  conscience.  It  limits  itself 
in  this  way  because  in  its  view  the  response  to  the  ultimate  value 
judgments  must  be  ignorabimus .a  Even  if  the  response  were  to  be  a  mere 
ignoramus ,b  it  would  persist  in  its  method,  trusting  to  have  done  at  least 
useful  spade  work,  by  its  systematic  development  of  the  possibilities  of 
world  outlook,  preparing  the  way  for  the  genius  who  one  day  might  be 
able  to  decide  between  them  with  scientific  exactitude. 

The  method  which  is  here  presented  is  called  relativism,7  because  its 
task  is  to  determine  only  whether  any  value  judgment  is  right  in  rela¬ 
tion  to  a  particular  supreme  value  judgment,  within  the  framework  of 
a  particular  outlook  on  values  and  the  world,  but  not  whether  that  value 
judgment  and  that  outlook  on  values  and  the  world  are  right  in  and  of 
themselves.8  Relativism,  however,  belongs  to  theoretical  and  not  to 

a  [“We  shall  not  know.”] 

b  [“We  do  not  know.”] 

7  Or  “problematicism,”  as  in  Windelband,  Einleitung  in’  die  Philosophie 
(1914)  219. 

8  The  outstanding  representatives  of  relativism  are  Georg  Jellinek,  Allge- 
meine  Staatslehre  (3d  ed.,  5th  printing,  1929) ;  Max  Weber,  Gesammelte 
Aufsatze  zur  Wissenschaftslehre  (1922;  cf.  Marianne  Weber,  Max  Weber 
(1926)  328  et  seq.);  and  Hans  Kelsen,  Axlgemeine  Staatslehre  (1925),  38 
et  seq.i  369  et  seq.  The  present  author  has  evolved  this  fundamental  view  of  his  in 
exchanging  views  with  the  man  to  whom  this  book  is  dedicated  [Hermann 
Kantorowicz] ;  besides  many  other  of  his  utterances,  see  Kantorowicz,  Zur  Lehre 
vom  richtigen  Recht  (1909).  About,  and  mostly  against,  the  ideas  advocated  here, 
cf.  Emge,  Uber  die  Grundlagen  des  rechtsphilosophischen  Relativismus 
(1916) ;  Leonard  Nelson,  Die  Rechtswissenschaet  ohne  Recht  (1917)  123 
et  seq. ;  Max  Salomon,  Grundlegung  der  Rechtsphilosophie  (2d  ed.  1925)  53; 
Leonh.  Cohn,  Das  objektiv  Richtige  (1919)  96  et  seq.;  Munch  in  1  Beitrage 
zur  Philosophie  des  deutschen  Idealismus  (ed.  by  Hoffmann  and  Engert,  1919) 
135  et  seq.;  M.  E.  Mayer,  Rechtsphilosophie  (1922)  21  et  seq .,  67  et  seq.; 
Binder,  Philosophie  des  Rechts  (1925)  112  et  seq.;  Larenz,  Rechts-  und 
Staatsphilosophie  der  Gegenwart  (1931)  66  et  seq.;  Ernst  von  Hippel  in  12 
Archiv  des  offentlichen  Rechts  (Neue  Folge)  408  et  seq.;  Herrfahrdt,  Revo- 
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practical  reason.  It  implies  a  renunciation  of  the  scientific  establishment 
3f  ultimate  decisions  and  not  a  renunciation  of  the  decision  itself.9  Our 
relativism  is  not  cognate  to  Pilate  of  the  Gospel,  in  whom  practical  as 
we 11  as  theoretical  reason  becomes  mute:  “What  is  truth?”  It  is  cognate 
rather  to  Lessing’s  Nathan,  to  whom  the  silence  of  theoretical  reason  is 
the  strongest  appeal  to  practical  reason:  “May  each  of  you  vie  with  the 
Dther  then  in  bringing  out  the  power  of  the  gem  in  his  own  ring.”  For 
relativism  may  be  based  on  different  foundations  of  world  outlook.  The 
relativist  may  forego  a  decision  of  his  own  in  presenting  ultimate  evalu¬ 
ative  decisions  because  he  doubts  the  rightness  of  all  of  them  alike  — 
that  is  the  skepticism  of  Pilate.  Or  he  may  do  so  because  he  firmly 
believes  in  the  rightness  of  one  of  them  but  is  unable  to  demonstrate  it 
—  that  is  the  agnosticism  of  Nathan.10  Still  a  third  view  is  possible, 
which  resembles  the  agnosticism  of  Nathan  in  combining  relativism 
with  activism.  The  relativist  may  also  forego  his  own  decision  between 
conflicting  evaluations  because  he  accords  equal  right  to  all  of  them; 
that  is,  to  each  of  them  in  its  exclusive  character  as  a  duty  of  its  repre¬ 
sentative;  because  he  believes  that  what  is  mutually  exclusive  to  our 
minds  is  compatible,  indeed  requisite,  to  a  higher  mind.  This  is  antinom- 
ism,  which  has  once  been  illustrated  in  a  beautiful  statement  by  Walter 
Rathenau:  “We  are  not  composers  but  musicians.  So  everyone  may  play 


lution  und  Rechtswissenschaft  (1930)  24  et  seq.]  Mezger,  Sein  und  Sollen  im 
Recht  (1920)  4  et  seq.;  Silberschmidt  in  (1930-31)  Internationale  Zeitschrift 
fur  Theorie  des  Rechts  142  et  seq.\  Manigk  in  (1930)  Jtjristische  Wochen- 
schrift  236  et  seq.  (“tolerable  only  as  something  provisional”) ;  Graf  Dohna  in  31 
Kantstudien  8  et  seq .  (“that  the  paths  of  this  relativism  .  .  .  never  cross  those 
of  the  critical  theory  of  law,  so  that  they  may  well  run  side  by  side,  as  two  entirely 
different  views”) ;  Riezler,  Das  Rechtsgefijhl  (1921)  79  (“In  my  opinion,  the 
view  of  the  relativity  of  value  judgments  .  .  .  can  be  effectively  fought  only  by 
demonstrating  the  validity  of  an  absolute  standard  of  value  and  thus  raising  an 
absolute  legal  ideal.  Indeed,  such  attempts  have  been  frequently  made,  though  they 
have  not  succeeded”) ;  RihdELiN,  Die  Gerechtigkeit  (1920)  $6,  n.  2  (“This  start¬ 
ing  point  of  relativism  may  be  hardly  refutable”) ;  Stammler,  Rechtsphilosophie ,  in 
Das  gesamte  Deutsche  Recht  19  et  seq.  (“This  is  basically  a  feeble  and  miserable 
philosophy”).  —  The  most  illuminating  discussion  of  the  problem  is  to  be  found  in 
Eduard  Spranger,  Der  Sinn  der  Voraussetzungslosigkeit  in  den  Geisteswis- 
senschaften  (1929). 

*The  best  proof  is  the  great  ethical  personality  of  Max  Weber.  When  Max 
Weber  rejects,  as  a  gross  misunderstanding,  the  interpretation  of  his  standpoint  as 
relativism  (Marianne  Weber,  [Max  Weber]  339),  he  thinks  of  that  relativism 
which  denies  not  only  the  possibility  of  a  cognition  of  values  but  also  the  belief 
in  values. 

10  Such  a  “moderate”  relativism  is  advocated  by  Anraths,  Das  Wesen  der 
sog.  freien  wissenschaftlichen  Bertjfe  (1930)  200  et  seq.y  with  valuable  conclu¬ 
sions  on  the  professional  work  of  the  lawyer;  cf.  Radbruch  in  7  jtjstiz  52  et  seq . 
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his  instrument  as  beautifully  as  he  is  able  to;  he  is  even  permitted  varia¬ 
tions,  if  only  all  chords  sound.  All  instruments  are  equally  necessary. 
None  need  worry  about  harmony:  that  is  created  by  another  one.”  But 
relativism  may  also  invoke  the  great  name  of  Goethe.  On  January  22, 
1811,  he  wrote  to  Reinhard,  after  having  read  a  “  comparative  history  of 
the  philosophical  systems”:  “In  reading  this  work,  I  understood  again 
what  is  also  very  explicitly  stated  by  the  author:  that  the  different 
ways  of  thought  are  founded  upon  the  difference  of  men,  and  that  for 
this  very  reason  a  general  uniform  conviction  is  impossible.  Now  if  one 
knows  on  what  side  he  stands,  he  has  done  enough;  he  then  is  calm 
toward  himself  and  fair  toward  others.”  That  Goethe’s  relativism  re¬ 
sembles  not  the  skepticism  of  Pilate  but  the  agnosticism  of  Nathan  is 
testified  by  his  beautiful  “Gentle  Xenion”: 

If  only  I  could  know  it,  forsooth ! 

I’d  gladly  walk  the  way  of  the  Lord. 

If  I  were  led  to  the  house  of  truth, 

I’d  stay  there  of  my  own  accord. 


Section  3 

The  Trends  of  Legal  Philosophy 

Where  many  contradictions  whir , 

There  I  should  like  it  best. 

How  funny  t  Each  one  will  contest 
The  other’s  right  to  err.  —  Goethe 

The  legal  philosophy  which  rests  on  methodical  dualism  and  relativ- 


own  to  resu 


ment  of  the  past  centui 

aracterized  not  by  their  objective  positions  but  only  by  their  meth 


eculiarities. 


Natural  Law  Doctrine .  1.  Airtegajhphilosophv  trom  its  inrentlntTIo 
the-'  begfem  the  nineteenth  century  was  a  doctrine  of  natural  law. 

To"" be  sure,  the  term  “natural  law'  embraces  fundamentally  different 
phenomena.  The  natural  law  of  classical  antiquity  hinged  upon  the_Qp- 
position  of  nature  and"enactmeM7~tSaT"FfTHe"  Ages  upon  the 


opposition  of  divine  and  human  law,  and  that  of  modern  times  upon 
opposition  of  1'egaC  compulsion  and  individual  "reason.  Someti 
natural  law  series' more  dfcS5fifidiy*|0  confirm  enacted  law;  ,£ometimes, 
conversely,  it  aids  tne  tight  kgaiHgTenacted  law.  But  in  all  its  forms  it  is 
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marked  by  four  essential  characteristics,  though  these  are  differently 
emphas'i2eTat~different  times:  It  provides  legal  value  judgments  that 
are  definite  in  content.  These  value  judgments,  according  to  their  source 
—  nature,  revelation,  or  reason  —  are  of  universal  validity  and  un- 
changeable.  They  are  guscepti$e  of  cognition,.  Once  biown^they  gre-^ 
vail  over  conflicting  enacfeSTaw:  natural  law  is  superior  to~ positive  law. 


zmg.aThe  decisive  blow  against  naturallaw  has  been  struck  not  by  legal 
history  "But 

school,  but  by  critical  philosophy;  not  by  Savigny  but  by  Kant.  Kant’s 
^critique  of  reason  has  shown  that  reason  is  not  an 


theoretical  cognitions,  or  ethical  am^aesthetical  norms  ready  to  be  ap¬ 
plied,  but  rather  the  mere  power  to  arrive  at  puch  cognitions  and  norms; 

of  answers,  but  rather  one  of  qu?sTiohs7H'points 


of  view  from  which  what  is  given  is  to  be  approached:  of  forms  which 
need  to  be  filled  with  a  given  substanceToEciligories  which  need  to  be 


applieri.ln_fl.  given  rppt^ial-  m  order  to  vigld  statements  or  judgments 
of  definite  content.  Those  cognitions  or  evaluations  which  are  definite 
incmj^n^are  never  produced  by  ^piuSLreason^but  always  only  by  its 
application  to  something  definitely  given.  Therefore,  they  are  never 
universally  valid  but  always  are  valid  only  for  thesegiyen  data.  Conse- 


trasted  with  the  old-st 


rwith  changing  content” 
a  “cultural  law.”  ^ 

Nqw  if,  contrary  to  the  relati 


cognizable,  whether  it  be  ol 


aw  with 


[“Error  is  manifold,  truth  is  one.”] 
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ith  revealedJ.ru 


where  it  con- 


r  like  the  exposed 


However  much  it  has  been 


at  there  is  an 


'  MiBn^ur  ' 


error  that  is 
attempted,  nosdU'ndlreason  can  be  £on 


emg  foundunaubitabl\f  iimust.  It  wi 


3Wj~ha4rtb.e^validily  of  enacted  law  can  be  founded  only  upon  the 
Iscernibilit^of  the  right  law.  Contrariwise,  a  representative  of "the 

'  be 


imensionalitY  of  the  legal  world;  he  must 


identify  materiaELand  “fonnal  natural  law^j  (to  use  Lask’s  terms),  or 
the  rightness  and  the  validity  of  law.  He  is  unable  tcCconcede  to  enacted 


i  besides  natural lawTTie  arrives 


w  by  the  right  law,  of  legal  realit 


hy. 


Historical  School.  2. ' 


caTIegal  reality.  In  fact,  it  later  worked  out  in  thisjsense.  Yet  always. 
driven  by  an  fceradiqaBip  philosophical  need.  itWaltMr  rpadmittpd  the 


evaluating  view  even  where  it/Sstensih>  ii  A  more  attentive 


tion_ofJ:he  law,  but  only  the  differentiating  evaluation  of  the  several 

historical  legal  phenomena:  that  it  values  _ 

cause  in  its  view  the  necessary  product  of  history  and  of  the  spin 


to  be  right.  Its  basic  feature  l 


is  reverence  for  all  that  is  and  has  gfbwn.  but  also  for  all  that  is  growin 


as  it 


not  only  as  /^uiefisnv^but  also  as  (dietis 


istori 


m  gill 


ermanently  by  the  historical 


school.  Consistently,  jt  should 


ceive 


historical  and  national  environment  —  including  even 


et  the  historical  school  is  led  by  it 


struggle  against  natural  law  to  pass  very  definite  judgments  of  worth 
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lessness  on  natural  law,  enlightenment.  resolution,  and  the  “arbitrajj- 
nesroftEeleglsiatot"’  ’  ar^  pgnallv  definite  judgments  of  positive  .value 
on  an  organic  formation  of  law  by  the  “internal,  quietly  working 
forces.”  thp"“nafinna1  spirit.”  “He  who  is  thoroughly  goTivincM  of  the 


organic  view  of  the  law  and 


hurricanes  an 
.ture  than  : 


m 


will  only  too  easily  and  gladly 
are  no  less  part  of  the  regular 
& ants.’’ 1 2  The 


e  theori 


the  nucleus  of  historism  not  in  its  “yiew_ollhe  factual,  howJiawjjrigi- 
nates^but  in  its  view  of  the  ethical,  how it  ought  to  originate  andjrhat^ 
itTcontents  ought  to  be”;  accordingly/ he  called  his  owrLdoctrii^.  a 
“philo^hyrol  ttieTaw  from  the  historic  point  of  view.”  3 
As  a  njai^er  of  fact,  the  gradualness  of  historical  developmentjwkh- 
out  anv^leaps)or  bounds  is  a  need  a  priori  of  historical  cognition.  A  his- 


tnnVfl.1  pyp.nt  is  h i st.or  i ralWf^r cei ved  only  if  it  has  been  demonstrated  as 
a  rnntirmatinn^and  not  asiiOnterruption  of  the  historical  process.  No 


matter  ho^/defiantlv  aJu^jca.Liieedjna\Li)reak  away  from  all  fiadi- 

s,  as  a  deed  that  is  done  it  becomes  irrev- 


bbiuim 


that  necessarily  originated  m  lona<ripene 

conquest  ^f  iravityT the  proudest  triumph  of  the  pilot,  still  remains  in 

rid  with  its  gravity.  "Yet  the  historical 


the  deed  that  is  done:  applied  as  a  norm  to  an  acnvenum^ 
demand  that  one  regard  oneself  in  creative  politics.  as  bv 


.The  error  of..^Ii..iustarism 
istorical  cognition  to  a  norm  o 


i Mmsmmmmmin 


claims  to  know  reality 


xAnton  Menger,  Das  bOrgerliche  Recht  und  die  besitzlosen  Volksklassen 
(4th  ed.  1903)  13. 

2Cf.  Rothacker,  Einleitung  in  die  Geisteswissenschaften  (2d  ed.  1930) 
60  et  seg.;  Zwilgmeyer,  Die  Rechtslehre  Savignys  (1929)  32  et  seg. 

8  Late  writings  most  characteristic  of  the  program  of  the  historical  school  are 
J.  J.  Bachoeen,  Selbstbiographie  and  Antrittsrede  (reprint,  1927). 
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alone.jiiid  the  Hegelian  philosophy  of  law  with  its  famous  mottqjgjjii 
philosophy  of  "identiJx: *  *  AlL-that  is  ralionaLisj^all  and_a^^ys  real 
irrational,”  In  fact,  Hegel  shares  the  historical  school’s  a^agonisn^  to 
natural  law.  Unlike  the  doctrine  of  naturaTlaw,  his  philosog^jroesjiQt 
oppo^  individual  legalreasonJiiJegal  reality,  but  rather_fiM§J^onaI 
law  m  historical  legal  reality.* * * 4 5 6  “All  that  is  rational  is j^al”^l^siEL.this 
common^ntagonism)  however,  his  pifofound. opposition  to  thT historical 
schooriFunmistaSaEie.  Whereas  the  historical  school  baser  the  identlfi^ 
cation  oTFealitv  and  value  nn  tTi  p  hp]  fef  iQTimTF' inscrutable)  counsels 


it  on  the  dialectical  constructiohmat 


traces  reason  un 


^school.  H^gel^caJled  Savignv’s  hostility  to  codification  1 
est  insults  that  could  be  offered  to  a  nation  or  to  that  pr 


the  legal  profusion)  .  From  the  opposite  side,  HegePs  theory jwas_calkd 
the  “hostile  power”  (Stahl),  nay,  a  “fiivolQusJ&ilosophy”  (EnchtaJL 
There,  the  potentialities  of  radical  developments  inherent  in  Hegelianism 


were  clearly  felt,? 

Marx-Engels:  Materialistic  View  of  History .  4.  Those  developments 
were  of  greatest  consequence  in  the  “materialistic  view  of  history,”, 
which  was  established  by  Karl  Marx  and  Friedrich  Engels^  Hegel  iden¬ 
tified  Is  and  Ought,  but  in  regarding  reality  as  reason  unfolding  itself 
he  regarded  the  Ought  as  the  determining  and  the  Is  as  the  determined 
aspects  of  that  unity.  Historical  materialism,  on  the  other  hand,  re¬ 
tained  the  identification  of  Ought  and  Is  but  regarded  the  Ought,  or 
what  Karl  Marx  calls  consciousness,  as  determined  by  existence. 
“Thereby,  Hegelian  dialectic  was  turned  upside  down  or  rather,  since 
it  stood  on  its  head,  downside  down,  and  on  its  feet”  (Friedrich  Engels). 

4 In  this  sense,  Lassalle,  i  System  der  erworbenen  Rechte  (1861)  70,  says: 
“Natural  law  itself  is  historical  law.” 

5  The  last  system  of  legal  philosophy  in  the  spirit  of  Hegel  was  published  by 
Adolf  Lasson  in  1882.  The  so-called  Neo -Hegelianism  of  Kohler,  Lehrbuch  der 
Rechtsphilosophie  (3d  ed.  1923)  and  Berolzheimer,  System  der  Rechts-  und 
Wirtschaftsphilosophie  (5  vols.,  1904  et  seq.),  on  the  contrary,  has  little  to  do 
with  Hegel.  Hegelianism  without  dialectics  is  no  Hegelianism. 

6  Writings  in  which  historical  materialism  is  applied  to  and  tested  by  historical 
experience  are  more  important  than  the  immense  literature  about  historical  materi¬ 
alism.  As  to  the  law,  cf.  Karl  Renner,  Die  Rechtsinstitute  des  Privatrechts 

UND  IHRE  SOZIALE  FUNKTION  (1929)  and  E.  PASCHUKANIS,  AlLOEMEINE 

Rechtslehre  und  Marxismus  (1927). 
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The  economic  view  of  history  involves  a  twofold  doctrine:  on  the  one 
hand,  a  doctrine  of  ideology,  and  on  the  other  hand,  a  doctrine  of 
necessity.  On  the  one  hand,  it  submits  a  historical  hypothesis:  “that  the 
economic  structure  of  society  in  each  case  forms  the  real  foundation 
upon  which  the  entire  superstructure  of  legal  and  political  institutions 
and  of  religious,  philosophical  and  other  views  of  any  historical  period 
is  to  be  ultimately  explained.”  On  the  other  hand,  it  contains  a  political 
prognosis:  that  the  economic  development  of  natural  necessity  will  lead 
to  a  socialist  economic  and,  consequently,  legal  order.  In  this  historical- 
causal  and  not  merely  teleological  foundation  of  socialism,  its  foundation 
not  upon  its  desirability  but  upon  its  future  necessity,  historical  ma¬ 
terialism  finds  the  transformation  of  socialism  “from  Utopia  to  science.” 
It  seems  as  if  the  first  of  these  two  propositions  turns  legal  philosophy 
into  a  dependent  part  of  social  philosophy  and  the  second  turns  social 
philosophy  itself  into  an  empirical  social  science. 

But  both  propositions  need  to  be  limited.  On  the  one  hand,  in  the 
course  of  later  elaboration  or  clarification  of  historical  materialism,  the 
autonomy  of  ideology,  including  the  sphere  of  law,  has  been  restored. 
Karl  Marx  himself  calls  the  ideal  “the  material  as  transformed  and 
translated  in  human  brains,”  without  however  specifying  the  form 
which  the  material  assumes  in  human  brains.  And  Friedrich  Engels  later 
says  both  of  them  had  “neglected  the  formal  while  considering  the  sub¬ 
stantive  aspect.”  7 

An  example  may  serve  to  illustrate  the  conversion  of  the  material 
when  “transformed  and  translated”  into  the  ideal.  The  demand  for  civil 
liberty  and  its  fulfillment  originated  in  the  interest  and  the  power  of 
the  ascendant  bourgeoisie.  But  the  liberty  which  it  intended  was  not 
only  liberty  for  itself  but  liberty  for  all — for  the  very  reason  that  it 
demanded  that  liberty  as  its  right.  Legal  right  essentially  involves  the 
claim  of  justice;  justice,  again,  demands  generality  of  the  law  and 
equality  before  the  law.  To  claim  something  as  of  right  thus  implies  that 
one  concede  to  the  other  what  one  claims  for  himself.  Because  the 
bourgeoisie  claimed  liberty  as  of  right,  that  liberty  became  liberty  for 
all  and  could  result  also  in  freedom  of  organization  for  the  struggling 
proletariat  and  thus  could  turn  into  an  instrument  of  combat  against 
the  very  bourgeoisie  in  the  interest  of  which  it  had  had  its  origin. 

This  example  shows  two  things.  First,  the  “transformation  and  trans¬ 
lation”  of  economic  interests  and  powers  into  the  cultural  form  of  the 
law  unchains  an  autonomy  of  the  law  which  cuts  loose  more  and  more 
from  the  dominion  of  economic  interest.  Second,  this  autonomously  un- 

7  Letter  to  Mehring  of  July  14,  1893. 
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folding  law  is  able  in  turn  to  react  on  the  very  relationship  of  economic 
power  from  which  it  originated,  so  that  economic  basis  and  legal  ideo¬ 
logical  superstructure  affect  each  other  mutually.8 

On  the  other  hand,  with  the  independence  of  legal  philosophy  within 
the  social  sciences  thus  restored,  criticism  has  also  been  directed  against 
the  identification  of  social  philosophy  and  social  science,  of  Is  and 
Ought,  of  an  inescapable  trend  and  a  desirable  goal  of  development.  No 
doubt  the  overwhelming  propagandist  weight  of  the  Communist  Mani¬ 
festo  rests  precisely  on  this,  that  its  authors,  unlike  their  utopian 
predecessors,  based  socialism  not  on  well  intended  but  impotent  human¬ 
itarian  grounds,  but  on  the  firm  foundation  of  a  probable  and  irrefu¬ 
table  calculation,  proposed  with  conquering  intellectual  self-confidence, 
and  depicted  as  an  irresistible  fate  which  discourages  any  resistance 
and  lends  wings  to  every  hope.  Yet  there  is  no  doubt  either  that  the 
doctrine  of  the  future  necessity  of  socialism  is  able  to  confirm  socialist 
convictions  but  unable  to  establish  them  in  the  first  place.  In  truth,  the 
socialist  advocates  socialism  not  because  he  knows  its  coming  is  inevi¬ 
table  but  because  he  feels  the  present  state  of  society  is  wrong,  an 
“exploitation”  or  “oppression,”  while  the  socialist  state  of  society  is 
demanded  by  justice.  In  truth,  socialism  is  not  only  a  prognosis  but 
also  a  battle-cry,  not  only  a  prophecy  but  also  a  program,  not  fatalism 
but  policy.  Since  socialism  is  no  longer  condemned  to  wait  but  is  called 
upon  to  act,  this  activistic  insight  more  and  more  enters  into  its  theory. 
Consciously  or  unconsciously,  the  empirical-causal  view  of  historical 
materialism  strives  for  its  complement  in  a  teleological  social  and  legal 
philosophy  of  socialism.9 

General  Theory  of  Law.  5.  Thus,  in  historism,  in  Hegelianism,  and  in 
materialism,  the  flame  of  philosophy  burst  through  the  positivism 
which  threatened  to  quench  it;  the  evaluating  view  burst  through  the 
view  of  existence.  Then  the  flame  was  really  extinguished:  we  enter  the 
decades  of  legal  positivism.  No  longer  do  people  search  for  the  legal 
value  in  legal  reality;  they  rather  pronounce  any  evaluating  view  of  the 
law  unscientific  and  deliberately  confine  themselves  to  the  empirical  in¬ 
vestigation  of  the  law.  Legal  philosophy  is  replaced  by  the  general 
theory  of  law,  the  top  story,  only  now  completed,  of  positive  legal 

8Cf.  Friedrich  Engels*  letter  to  Conrad  Schmidt  of  October  27,  1890,  which 
happens  to  refer  to  the  law  for  exemplification;  also  Radbruch,  Klassenrecht  und 
Rechtsidee  (1929)  1  Zeitschrift  fur  soziales  Recht  75  et  seq . 

9  The  outstanding  example  of  this  trend  of  thought  is  Hendrik  de  Man, 
Psychology  des  Sozialismus  (1926) ;  cf.  Radbruch,  Vberwindung  des  Marxis¬ 
ms?  (1926)  Geseixschaft  II  368  et  seq. 
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science.  Its  task  is  to  examine  the  most  general  legal  concepts  common 
to  several  legal  disciplines,  possibly  also  to  rise  above  the  national  legal 
order  and  compare  cognate  legal  concepts  of  diverse  legal  orders,  and 
even  to  go  beyond  the  field  of  law  and  to  investigate  its  relations  to 
other  cultural  fields.10 

This  purely  empiristic  general  theory  of  law  would  deserve  mention 
here  only  as  the  euthanasia  of  legal  philosophy  were  it  not  for  the  in¬ 
eradicable  philosophical  impulse  that  does  penetrate  it  almost  against 
its  will. 

To  a  large  extent,  the  legal  concepts  developed  by  that  theory  are 
not  merely  shown  inductively  to  be  common  to  all  given  legal  orders; 
they  are  concepts  that  may  be  discerned  a  priori  to  be  valid  for  any 
conceivable  legal  order.  It  will  be  brought  out  later  that  concepts  such 
as  legal  subject  and  legal  object,  legal  relation  and  legal  wrong,  and 
indeed  the  very  concept  of  the  law  itself,  are  not  accidental  possessions 
of  several  or  all  legal  orders  but  are  necessary  prerequisites  if  any  legal 
order  is  to  be  understood  at  all  as  legal.  Such  concepts  are  no  longer 
parts  of  an  empirical  general  theory  of  law  but  rather  belong  to  a  philos¬ 
ophy  of  positive  law  —  though,  to  be  sure,  of  positive  law  only.  Once 
gathered  from  a  critical  analysis  of  positive  law,  they  can  never  escape 
the  magic  circle  of  positive  law  nor  lead  to  an  evaluation  of  positive 
law.  To  be  sure,  they  too  belong  to  an  evaluating  view,  the  subject  of 
which,  however,  is  not  the  law  but  rather  the  cognition  of  the  law.  The 
question  which  they  answer  is  not,  when  is  a  law  right,  but  rather,  how 
may  a  law  be  correctly  discerned.  They  belong  to  juridical  epistemol¬ 
ogy,  to  theoretical  philosophy,  and  not  to  legal  philosophy  as  a  branch 
of  practical  philosophy. 


Jhering.  6.  The  general  theory  of  law  would  be  inconceivable  without 
Rudolf  von  Jhering.  He,  however,  transcends  positivism  too  definitely 
to  be  appraised  within  its  framework.  In  his  mind,  all  motifs  of  thought 
so  far  discussed  were  gathered  and  joined  in  that  argumentation  out  of 
which  arose  the  renascence  of  legal  philosophy  and  the  revision  of  juridi¬ 
cal  method  which  we  have  experienced. 

Jhering  completed  and  conquered  the  program  of  the  historical 
school.  His  genius  completed  it  by  showing,  in  the  “ Spirit  of  the  Roman 
Law,  ’  the  connection  of  the  law  with  the  national  spirit,  which  the 
historical  school  laid  down  as  a  program  but  never  undertook  to  demon- 


The  program  of  the  general  theory  of  law  was  devised  by  Karl  Bergbohm, 
Jxjrisprudenz  tjnd  Rechtsphilosophie  (1892).  Its  principal  representatives  were 
Ernst  Rudolf  Bierling,  Adolf  Merkl,  and  Karl  Binding. 

[The  reference  here  is  to  Jhering’s  book,  Der  Geist  des  romischen  Rechts.] 
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strate  specifically.  But  he  also  conquered  it,  by  finding  that  the  pur¬ 
poseful  will  rather  than  the  dim  urge  is  the  force  that  carries  on  the 
development  of  the  law.  “Purpose  is  the  creator  of  the  entire  law,”  and 
“Fighting  thou  shalt  find  thy  right”  —  those  are  the  leitmotifs  of  his 
works,  “Purpose  in  the  Law”  and  “The  Fight  for  the  Right.”  c  To  the 
irrationalism  of  the  historical  school  he  again  opposes  rationalism.  But 
unlike  Hegel  he  establishes  rationalism  in  the  very  field  of  the  historical 
school:  not  as  “a  logical  dialectics  of  conception”  but  rather  as  “the 
practically  compelling  dialectics  of  purpose” ;  not  as  a  philosophical  but 
rather  as  a  historical-sociological  doctrine.  For,  at  least  in  his  way  of 
presentation,  Jhering  did  not  yet  conquer  empirism.  Quite  characteris¬ 
tically,  he  called  purpose  the  “creator”  of  law.  What  he  referred  to  is 
not  the  transempirical  idea  of  purpose,  which  possibly  may  be  quite  in¬ 
effective  in  the  factual  development  of  the  law  yet  is  to  provide  the 
standard  for  appraising  it.  Rather  it  is  the  empirical  event  of  the  state¬ 
ment  of  a  purpose  by  men.  Purpose  in  this  sense  is  not  the  opposite,  but 
a  subdivision,  of  cause:  the  purposive  cause,  causa  finalis.  He,  too, 
resting  upon  the  foundation  of  methodical  monism,  knows  but  one 
scientific  approach:  the  causal  one.  The  teleological  approach  as  he 
understands  it  is  nothing  but  the  causal  view  applied  especially  to  the 
causation  of  human  action.  Sometimes,  though,  it  would  seem  as  if 
Jhering  semi-consciously  used  that  fictional  approach,  made  familiar  to 
legal  philosophy  by  the  theory  of  the  social  contract,  in  which  the 
ground  of  justification  is  spoken  of  figuratively  as  a  cause  of  origin.  Thus, 
where  he  talks  of  the  causal  relation  of  a  legal  institution  to  the  empiri¬ 
cal  act  of  stating  a  purpose,  he  would  seem  to  have  meant  its  teleological 
relation  to  the  trans-empirical  idea  of  that  purpose.  Under  the  guise  of 
the  sociologist,  he  would  seem  to  be  in  truth  a  legal  philosopher.  Be 
that  as  it  may,  Jhering  needed  to  take  but  one  step  to  progress  from 
sociology  to  legal  philosophy.  Once  he  viewed  himself  not  only  as  the 
contemplative  spectator  of  strangers  stating  purposes  but  as  an  actor 
in  the  development  of  the  law  who  himself  states  purposes,  he  would 
have  had  to  face  not  the  factual  statement  of  the  purpose  but  the  de¬ 
manding  purpose  itself  and  to  see  empirical  legal  reality  confronted 
with  a  normative  legal  standard.  He  would  then  have  had  to  perceive 
the  dualism  of  the  views  of  legal  reality  and  legal  value,  and  finally  to 
conquer  the  utilitarianism  of  partial  purpose  statements  in  an  ultimate 
absolute  idea  of  purpose.  He  took  this  step  when,  in  “Fun  and  Ear- 

e  [The  reference  here  is  to  Jhering’s  works,  Dee  Zweck  im  Recht  (1877- 
1883),  partly  translated  as  The  Law  as  a  Means  to  an  End  (Modem  Legal  Phi¬ 
losophy  Series,  1913),  and  Der  Kampf  ums  Recht  (1872),  translated  as  The 
Struggle  for  Law  (1879;  2d  ed.  1915).] 
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nest,”  d  he  confronted  the  constructions  of  “conceptual  jurisprudence” 
with  the  teleological  formation  of  concepts,  thus  recognizing  the  lawyer 
as  a  creative  collaborator  in  the  development  of  the  law;  and  the  con¬ 
tinuation  of  the  work  on  “Purpose  in  the  Law”  would  surely  have  ar¬ 
rived  at  the  necessary  conclusion  of  methodical  dualism  if  death  had 
not  taken  the  pen  from  the  author’s  hand. 

Thus,  Jhering  leads  from  the  irrationalism  of  Savigny  through  the 
rationalism  of  Hegel  close  to  the  conquest  of  that  methodical  monism 
which  those  two  have  in  common. 

Stammler .  7.  The  reestablishment  of  legal  philosophy,  the  restoration 
of  an  independent  view  of  legal  value  beside  the  investigation  of  legal 
reality,  based  on  the  methodical  dualism  of  Kantian  philosophy,  was 
the  great  work  of  Rudolf  Stammler.11  To  be  sure,  Stammler  posed 
rather  than  solved  the  problem  of  legal  philosophy.  With  tenacious  per¬ 
severance  and  unafraid  to  repeat  the  same  discussions  over  and  over 
again,  he  well-nigh  hammered  two  ideas  into  the  legal  philosophical 
consciousness  of  his  time:  that  beside  the  investigation  of  positive  law 
there  must  be  developed,  in  full  independence,  the  “theory  of  the  right 
law,”  but  also  that  this  theory  of  the  right  law  represents  only  a  method 
and  not  a  system  of  legal  philosophy.  The  theory  of  the  right  law  will 
not  and  cannot  develop  a  single  legal  rule  that  could  be  proved  right  as 
of  universal  validity.  It  buys  the  universal  validity  of  its  concepts  at  the 
price  of  their  purely  formal  character.  Thus,  it  is  less  a  legal  philosophy 
than  a  logic  of  legal  philosophy,  and  epistemology  of  the  view  of  legal 
values,  a  critique  of  legal  reason.  It  is  an  extremely  valuable  entrance 
wing  to  any  legal  philosophy  but  not  the  main  structure  itself.12 

d  [The  book  here  referred  to  is  his  Scherz  und  Ernst  in  der  Jurisprudenz 
(1884).] 

n  Wirtschaft  UND  Recht  (5th  ed.  1924) ;  Lehre  vom  richtigen  Recht  (2d 
ed.  1926) ;  Theorie  der  Rechtswissenschapt  (2d  ed.  1923) ;  Lehrbtxch  der 
Rechtsphilosophie  (3d  ed.  1928) ;  Recktsphilosopkie ,  in  Das  gesamte  Deutsche 
Recht  (ed.  by  Stammler,  1931);  Rechtsphilosophische,  Abhandlungen  und 
VortrXge  (1925).  The  following  may  be  selected  from  the  comprehensive  critical 
literature  about  Stammler:  Max  Weber,  Gesammelte  Aufsatze  zur  Wissen- 
schaftslehre  (1922)  291  et  seq .,  556  et  seq.;  M.  E.  Mayer  in  (1905)  Kritische 
Vierteljahrsschrift  pur  Gesetzgebung  und  Rechtswissenschapt  178  et  seq .; 
Binder,  Rechtsbegriff  und  Rechtsidee  (1915) ;  Erich  Kaufman n,  Kritik  der 
neukantischen  Rechtsphilosophie  (1921)  11  et  seq .  In  accord  with  Stammler: 
in  particular,  Graf  Dohna  in  31  Kantstudien  i  et  seq.  I  adhere  to  every  word  of 
recognition  and  reservation  in  the  fine  appraisal  of  Stammler  by  Soml6,  Juris- 
tische  Grundlehre  (1917)  45,  n.  2. 

12  Max  Salomon,  Grundlegung  der  Rechtsphilosophie  (2d  ed.  1925)  and 
C.  A.  Emge,  Vorschule  der  Rechtsphilosophie  (1925),  Geschichte  per 
Rechtsphilosophie  (1931)  may  be  mentioned  here  as  having  started,  Ufa 
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Relativism.  8.  Here  begin  the  endeavors  of  those  who  cannot  forget 
that  legal  philosophy  in  its  great  ages  always  had  the  task  of  serving 
life  by  setting  up  or  clearing  the  goal  of  great  political  movements,  and 
who  therefore  want  to  lead  legal  philosophy  out  of  the  charmed  circle  of 
incessant  inquiry  into  its  own  method,  to  a  system  replete  with  definite 
value  judgments.  To  be  sure,  no  legal  philosophy  can  steal  away  from 
the  insight,  established  by  Kant  and  reaffirmed  by  Stammler,  that  only 
what  is  of  formal  character  is  subject  to  universally  valid  cognition.  If 
legal  philosophy  is  to  be  directed  toward  a  system  and  not  merely  a 
method,  it  cannot  but  renounce  the  universal  validity  of  the  system.  On 
the  other  hand,  if  it  is  not  to  stop  with  the  arbitrariness  of  a  particular 
system,  it  is  left  with  no  choice  but  to  develop  a  system  of  systems  with¬ 
out  deciding  between  them.  This,  then,  is  the  task  of  legal  philosophical 
relativism.  Man’s  urge  toward  knowledge  will  attempt  again  and  again 
to  break  through  this  relativistic  self-limitation;  the  most  recent  past, 
too,  has  produced  quite  a  number  of  such  attempts.  Relativism  wel¬ 
comes  every  such  attempt  as  a  clarification  of  a  particular  legal  philo¬ 
sophical  decision,  as  the  deeply  personal  illustration  of  one  among  the 
systematic  possibilities,  without  which  indeed  a  relativistic  legal  philos¬ 
ophy  would  have  to  remain  a  realm  of  shadows,  colorless  and  shapeless. 
But  relativism  cannot  help  rejecting  the  pretended  universal  validity  of 
any  such  attempt  and  demonstrating  its  ties  to  very  definite  basic  as¬ 
sumptions  of  world  outlook. 

Cultural  Philosophy .  9.  But  there  is  still  another  direction  in  which 
legal  philosophical  development  has  pressed  on  beyond  the  narrow 
framework  of  Stammler  ?s  legal  philosophy.  Stammler  thinks  that  the 
law  and  the  idea  of  law  must  be  strictly  distinguished  and  the  concept 
of  law  may  be  derived  without  any  reference  to  the  idea  of  law.  As  we 
have  seen  above  (§  1),  no  work  of  man  can  be  understood  without  refer¬ 
ence  to  an  idea,  not  even  a  table,  far  less  the  law.  The  concept  of  law 
*can  be  defined  only  as  the  reality  tending  toward  the  idea  of  law.  But 
back  of  this  view  of  the  concept  of  law,  there  is  the  basic  assumption 
that,  contrary  to  Stammler’s  doctrine,  the  mere  antithesis  of  Is  and 


Stammler,  from  the  Marburg  Neo-Kantian  school  of  Cohen  and  Natorp.  According 
to  Salomon,  legal  science  is  “legal  problematics,”  a  demonstration  of  legal  problems, 
with  positive  law  constituting  but  a  complex  of  definite  possibilities  of  solutions. 
These  problems  are  the  subject  of  mere  legal  technology,  while  legal  philosophy  is 
the  theory  of  the  idea  of  law  as  the  preliminary  question  of  legal  problematics. 
Emge  sees  the  subject  of  legal  philosophy  in  the  logical  premises  to  which  legal 
science  owes  its  peculiar  character. 
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Ought^  of  reality  and  value,  is  not  enough;  that  between  the  statement 
of  reality  and  the  appraisal  of  values  a  place  must  be  saved  for  the  rela¬ 
tion  to  values,  that  is,  between  nature  and  ideal,  a  place  for  culture. 
The  idea  of  law  is  value,  but  the  law  is  a  reality  related  to  value,  a  cul¬ 
tural  phenomenon.  This  marks  the  transition  from  a  dualism  to  a  triad- 
ism  e  of  approaches  (disregarding  here  the  fourth,  that  is,  the  religious 
approach).  That  triadism  turns  legal  philosophy  into  a  cultural  philos¬ 
ophy  of  the  law.13 


Other  Trends  in  the  Legal  Philosophy  of  the  Present .  10.  A  legal 
philosophy,  based  on  methodical  triadism  and  relativism^  we  regard  as 
the  result  of  the  course  o  ~ 


■8i^4M.vita«gaQ^!igic 


has  survive 


encv  anrl  iniij^tiirhaHlity  the  natural  law  of  the  Middle  Ages,  in  the 
form  qf  _Cai.hnli^  |e^ljphilosQph.v.  stjft  towers  over  foe  prpgpnt  agg #ie 
AndJhe  rational  law  oX  enlightenment  has  been  resurrected  in  a  system. 
basgd_.QP  Kant_and  Fries,  .which  impresserb^FTt^^ 
reason^17  Another  courageously  unseasonable  follower  of  the  traditinn 

^[The  author’s  term  is  Trialismus ,  corresponding  to  Dualismus.\ 

13  This  trend  of  legal  philosophy  was  established  by  Emil  Lask  {supra,  sec.  i 
n.  i)  and  is  represented  by  Max  Ernst  Mayer,  Rechtsphilosophie  (1922)  ; 
Wilhelm  Sauer,  Lehrbuch  der  Rechts-  und  Sozialphilosophie  (1929),  Grund- 
lagen  der  Gesellschapt  (1924) ;  Tsatsos,  Der  Begriff  des  positives  Rechts 
(1928);  RavA,  Compiti  della  ftlosofia  di  fronte  al  diritto  (1907),  Introdu- 

ZIOHE  ALLA  FXLOSOFIA  DEL  DIRITTO  (1919).  Cf.  ANGERTHAL,  UnTERSUCHUNGEN  ZUR 

Kulturidee  in  der  neueren  Rechtsphilosophie  (Thesis,  Konigsberg,  1929),  but 
also  the  sharp  criticism  by  Kelsen  in  (1916)  40  Schmollers  Jahrbuch  1180  et  sea 
Triadism  and  relativism  are  combined,  as  in  this  book,  by  Kantorowicz:  cf  his 
Rechtswissenschaft  und  Soziologie  (1911)  21  et  seq .,  and  his  Staatsaufassungen 
(1925)  1  Jahrbuch  fOr  Soziologie  ioi  et  seq. 

14  Cf.  Larenz,  Rechts-  und  Staatsphilosophie  der  Gegenwart  (iq-^iV 

Recasts  Siches,  Direcciones  contemporaneas  del  pensamiento  juridico 
(Barcelona-Buenos  Aires,  1929).  J 

Griess,  Naturrechtliche  Stromungen  der  Gegenwart  (Thesis,  Freiburg 
e“e  Vmira%t  (192S)  34  ZE1TSCHMFT  Interna- 

j  “For  example,  . cf.  Cathrebt,  Recht,  Naturrecht  und  positives  Recht  (2d 
ed.  1909);  von  Hertiing,  Recht,  Staat  und  Gesellschapt  (4th  ed.  1917)  • 

Ke^Thre^T^)^  V6LKEREECHT  Sittliche 

<  1 tNELS0N.’  ^YST,f,M  “f*  pSn,OSOPHISCHEN  Rechtslehre  und  Politik 
aW  )-  my  re™W  in  (I92S)  Jumstische  Wochen- 
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o f  enlightenment  founds  the  “eudemonistic  principled  he  advocates 
upon  aHT^ijuItioii  leslliig  on  lEe  broadestpossible  empirics,”  upon  a 
metaphysics  on  an  empirical  basis.15  Again,  the  much  discussed  Hegel¬ 
ian  renaissance  has  spread  its  powerful  influence,  with  one  Hegelian 
even  turning  away  from  the  point  of  Kantian  criticism  which  he 
had  previously  accepted.19  However,  Hegel’s  philosophical  adversary, 
Schopenhauer,  has  also  been  rediscovered  recently  for  legal  philos¬ 
ophy.20  On  the  other  hand,  the  general  theory  of  law  has  found  a 
remarkable  presentation,  in  the  changed  form  of  a  “juridical  basic 
theory.” 21  This  theory  makes  a  distinction  between  the  merely  general 
juridical  concepts,  which  are  of  universal  empirical  validity,  and  those 
basic  juridical  concepts  which  are  presuppositions  of  any  conceivable  legal 
science.  Another  legal  philosophy  of  positive  law,  if  legal  philosophy 
at_all,  isJLCL.be -found  in  the  so-called  pure  theory  of  law,22  a  pecu- 
liar  combination  of  positivism  with  its  seeming  opposite,  the  ^norm- 


logicdl^SE^of  the  Ought.  In  its  inexorable  unmasking  of  all  hyposta- 
sesand  fictions,  it  seems  to  take  up  the  challenge  of  an  original  phi¬ 
losopher  of  the  school  of  Ludwig  Feuerbach: 23  that  as  the  “high  police 
of  knowledge”  it  should  “destroy”  all  “legal  phantasms,”  and  finally 
“annihilate  itself.”  From  the  pure  theory  of  law,  connections  are  more 
and  more  frequently  established  with  the  phenomenological  investiga¬ 
tion  of  the  law.24  Phenomenological  “observation  of  the  essential,”  di¬ 
rected  toward  the  “nature  of  the  thing,”  need  not  involve  a  value  judg¬ 
ment:  The  determinations  of  the  Ought  which  are  made  by  positive 
law  may  with  good  reason  deviate  from  the  laws  of  existence  ascertained 
by  phenomenology.25  So  the  problem  of  a  phenomenology  of  the  law 
would  appear  to  be  one  different  from  that  of  value  philosophy  of  the 


“Arthur  Baumgarten,  Rechtsphilosophie  (1929),  Die  Wissenschaft  vom 
Rechte  und  ihre,  Methode  (2  vols.  1920,  1922). 

10  Julius  Binder,  Philosophie  des  Rechts  (1925)  67:  In  Hegel  “we  find  what 
we  have  looked  for  in  vain  in  Kant:  the  reality  of  ideas  in  the  empirical  world,  and 
history  as  the  process  of  the  appearance  of  the  idea  in  reality His  previous  book, 
Rechtsbegrht  und  Rechtsidee  (1915),  however,  had  aligned  Binder  with  the 
trend  characterized  supra ,  n.  8. 

20  Georg  Stock,  Rechtsphilosophie  (1931). 

21  Soml6,  Juristische  Grundlehre  (1917,  2d  ed.  1927). 

“Introduced  by  Hans  Kelsen  in  his  book  Hauptprobleme  der  Staatsrechts- 
lehre  (1911,  2d  ed.  1923),  and  since  represented  in  numerous  writings  by  Kelsen 
and  his  disciples. 

“Ludwig  Knapp,  System  der  Rechtsphilosophie  (1857). 

“First  represented  by  Adolf  Reinach,  Die  apriorischen  Grundlagen  des 
Burgerlichen  Rechtes  (1913),  who  was  followed  by  Felix  Kaufmann,  Fritz 
Schreier,  Gerhart  Husserl,  and  Wilhelm  Schapp. 

“Thus  at  least  Reinach,  op.  tit.  133. 
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law.26  Finally,  too,  the  cry  for  the  Leader  [Fuhrer]  has  found  its  echo 
in  legal  philosophy:  a  “pragmatic  legal  theory”  is  founded  on  the  “basic 
conception  of  leadership”;  it  is  concerned  less  with  the  idea  than  with 
the  person  who  will  creatively  produce  the  idea  out  of  “the  inner  experi¬ 
ence  of  necessity.”  27  No  mention  in  detail  can  here  be  made  of  foreign 
legal  philosophy,  especially  the  highly  developed  Italian  and  French 
legal  philosophy.28 

There  are  as  many  languages  as  there  are  voices,  hardly  understand¬ 
able  to  one  another  any  more;  there  is  much  keen  shrewdness;  but  rare 
are  the  playful  side  lights  of  refined  wit  or  the  terrifying  and  blessing 
flashes  of  melancholy  wisdom,  and  rarest  is  the  seal  of  classical  sim¬ 
plicity  which  plainly  proves  itself. 


Section  4 

The  Concept  of  Law 

He  who  shies  away  from  the  idea  finally  does  not  even  have  the  concept.  —  Goethe 


The  question  of  the  concept  of  law  seems  at  first  glance  to  belong  to 
legal  science  and  not  to  legal  philosophy.  Indeed,  legal  science  has  again 
and  again  attempted  to  get  the  concept  of  law  inductively  out  of  the 
various  legal  phenomena;  and  there  can  be  no  doubt  as  a  matter  of 
principle  that  it  is  possible  by  comparing  the  various  legal  phenomena 
to  get  the  general  concept  underlying  all  of  them.  However,  in  such  a 
manner  we  may  only  get  the  concept  of  law,  but  we  cannot  reason  it  out. 
General  concepts,  as  many  as  one  pleases,  may  be  derived  from  experi¬ 
ence,  such  as,  all  men  with  a  certain  initial  or  with  a  certain  date  of 
birth.  But  the  generality  of  such  concepts,  in  relation  to  a  larger  or 
smaller  circle  of  individual  facts,  does  not  guarantee  their  value.  That 
they  are  not  accidental  but  necessary  general  concepts,  that  is,  efficient 
and  fruitful  ones,  can  never  be  shown  by  way  of  generalizing  induction. 

28  Other  questions  than  those  of  legal  philosophy  are  also  answered  by  Ernst 
Weigelin  in  his  investigations  of  the  “ethics  of  reality,”  Einfuhrttng  m  die  Moral- 
T7ND  RECHTSPHILOSOPHIE  (1927). 

^Wilhelm  Glungler,  Prolegomena  zur  Rechtspolitik  (2  vols.  1931),  and 
others. 

28  E.g.,  cf.  Giorgio  Del  Vecchio,  Lezioni  di  pilosopia  del  diritto  (1930),  and 
in  France  the  recently  established  Archives  de  Philosophie  du  Droit  et  de 
Sociology  jtjridique. 
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That  the  concept  of  law  is  such  a  necessary  general  concept  is  to  be 
demonstrated  now,  by  the  manner  in  which  it  is  derived. 

Law:  The  Reality  Directed  Toward  the  Idea  of  Law .  The  concept  of 
law  is  a  cultural  concept,  that  is,  a  concept  of  a  reality  related  to 
values,  a  reality  the  meaning  of  which  is  to  serve  a  value.  Law  is  the 
reality  the  meaning  of  which  is  to  serve  the  legal  value,  the  idea  of  law. 
The  concept  of  law  thus  is  oriented  toward  the  idea  of  law.1 

Now  the  idea  of  law  can  be  none  other  than  justice.  Est  autem  jus  a 
justitia ,  sicut  a  matre  sua ,  ergo  prius  fuit  justitia  quam  jus ,a  reads  the 
gloss  on  1. 1  pr.  Dig.  i,  i.  But  we  are  also  justified  in  stopping  at  justice 
as  an  ultimate  point  of  departure,  for  the  just,  like  the  good,  the  true,  or 
the  beautiful,  is  an  absolute  value,  that  is,  a  value  that  cannot  be 
derived  from  any  other  value.2 

Justice  As  the  Idea  of  Law .  One  might  be  tempted  to  regard  justice 
merely  as  a  form  in  which  the  moral  good  appears.  Indeed,  this  is  correct 
if  justice  is  regarded  as  a  quality  of  man,  a  virtue,  as  in  Ulpian’s  words: 
const ans  ac  perpetua  voluntas  jus  suum  cuique  tribuendi”h  Yet  such 
justice  in  a  subjective  sense  cannot  be  defined  but  as  the  sentiment 
directed  toward  objective  justice,  in  the  way  in  which  veracity,  for 
instance,  is  directed  toward  truth.  Objective  justice  alone  is  in  question 
here.  But  the  object  evaluated  by  objective  justice  is  quite  different  from 
the  object  toward  which  the  moral  value  judgment  is  directed.  Always, 
what  is  morally  good  is  but  a  human  being:  a  human  will,  a  human 
sentiment,  a  human  character.  Even  social  ethics  evaluates  man,  in  his 
relations  with  other  men  to  be  sure,  yet  it  does  not  evaluate  those  rela¬ 
tions  themselves.  But  just,  in  the  sense  of  objective  justice,  can  be  only 
a  relation  between  human  beings.  The  ideal  of  the  moral  good  is  repre¬ 
sented  by  an  ideal  human  being;  the  ideal  of  justice  is  represented  by  an 
ideal  social  order. 

1  Accord:  Binder,  Rechtsbegriff  tjnd  Rechtsidee  (1915)  60  (“Everything 
wherein  the  a  priori  norm  of  law,  or  the  idea  of  law,  functions  is  law”) ;  Gurvitch, 
L’id&e  du  droit  social  (1931)  96:  “The  notion  of  law  is  .  .  .  essentially  linked 
to  the  idea  of  justice.  The  law  is  always  an  attempt  with  a  view  to  realizing 
justice”;  also  Del  Vecchio,  Filosofia  del  diritto  (1930)  158:  “The  logical  form  (of 
the  law)  does  not  at  all  tell  us  what  is  the  sense  of  an  affirmation  of  the  just  or  un¬ 
just;  it  is,  in  short,  the  token  of  juridicality.”  Against  the  view  presented  here: 
Soml6,  Juristische  Grundlehre  (1917)  131  et  seq. 

11  [But  law  issues  from  justice  as  from  its  mother,  as  it  were,  so  there  has  been 
justice  prior  to  law.] 

2  On  the  concept  of  justice,  see  Max  RUmeiin,  Die  Gerechtigxeit  (1920); 
Del  Vecchio,  La  Giustizia  (2d  ed.  1924). 

b  [The  constant  and  perpetual  will  to  allot  to  everyone  his  right.] 
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From  another  point  of  view,  too,  justice  is  of  two  kinds.  We  may  call 
“just”  either  the  application  or  observance  of  a  law,  or  that  law  itself. 
The  former  kind  of  justice,  especially  the  justice  of  the  judge  true  to  the 
law,  might  better  be  called  righteousness.  Here,  at  any  rate,  we  are 
concerned  not  with  that  justice  which  is  measured  by  positive  law,  but 
rather  with  that  by  which  positive  law  is  measured. 

Justice  in  this  sense  means  equality.  But  equality  itself  admits  of 
different  significations.  On  the  one  hand,  as  regards  its  object,  it  may  be 
related  to  goods  or  to  men:  the  wage  that  corresponds  to  the  value  of  the 
work  is  just,  but  so,  too,  is  the  punishment  that  is  meted  out  to  one 
man  and  the  other  alike.  On  the  other  hand,  as  regards  its  standard, 
equality  may  be  absolute  or  relative:  the  wage  equal  to  the  work,  as 
against  the  punishment*  ofseveral  men"proportionate  to  their  guilt. 

Both  distinctions  are  combined  in  Aristofle’fi  |amou^  doctrine  of 
iustice._Absolute  equality  betweerT^oods.  and~wage7 

or  between  damage  and  compensation,  is  called^hv.Jhm^llcoTTimiitat.ivf” 
iu^c^R^l^vp>^uaUtALjn  treafmglTififfent  persons,  e.g.,  taxationac- 
cording  to  ability  to  bear  the  tax,  or  relief  according  to  need,  or  reward 
and  punishment  according  to  merit  and  guilt,  is  the  essence  of  “dis¬ 
tributive”  justice.  Commutative  justice  requires  at  least  two  persons, 
while  distributive  justko  requires  a-b“lea3t  three.  The  two  persons  iiTthe 
former  case  confront  each  other- as  co-equals;  but  of  the  three  or  more 
persons  in  the  latter  case  one,  who  imposes  burdens  upon  or  grants 
advantages  to  the  others,  is  superior  to  them.  Commutative  justice 
isjustice  in  the  relation  of  coordination;  distributive^iusf,ice_is  to 
prevaTPln  tne  ^relation  '  oi  super-  and  subordination.  Commutative 
justice  Js  the  justice  of  private  law distributive  justice  is  the-iustice 
of  public  law.  t 

This  is  sufficient  to  clarify  the  mutual  relation  between  the  two  kinds 
of  justice.  Commutative  justice  is  justice  between  persons  co-equal  as  to 
their  rights.  Therefore,  it  presuppose.s,a,n-axA-nf  distributive  jusBcejwtqch 
has  granted  to  those  concerned  equality  of  rights,  equal  capacity  to  act, 
equal  status.3  Distrihiflfvve  juatiV-P-.^’h^iij  fg  the  pmtnfqrpp  nf  jqfrjqVe  4  In  it 
we  have  found  the  idea  of  justice,  toward  which  the  concept  of  law  must 
be  oriented.  This  is  not  to  say  that  law  could  be  explained  exhaustively 


8  So,  too,  Emge,  Geschichte  oer  Rechtsphilosophie  (1931)  34  et  seq. 

4  Moreover,  unlike  distributive  justice,  commutative  justice  is  meant  to  represent 
not  an  absolute  value  at  all  but  only  a  process  of  expediency  which  serves  the 
highest  possible  simultaneous  fulfillment  of  two  egoisms.  Cf.  Paschukanis,  Allge- 
meine  Rechtslehre  tjn d  Marxismus  143-144,  but  on  the  other  hand  also  the  fine 
paper  by  Ernst  Marcus  in  (1925)  2  Moslemische  Revue  13  et  seq.,  describing 
equivalence  as  the  common  root  of  the  laws  of  nature,  juridical  laws,  and  moral 
laws. 
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by  founding  it  upon  justice.  On  the  one  hand,  the  principle  of  dis¬ 
tributive  justice  does  not  say  who  is  to  be  treated  as  equal  and  who  as 
unequal ;  rather  it  presupposes  that,  from  a  viewpoint  which  it  does  not 
of  itself  provide,  equality  or  inequality  has  already  been  established. 
Equality,  indeed,  is  not  something  that  is  given;  things  and  men  are  as 
unequal  “as  one  egg  is  to  another.”  Always  equality  is  but  an  abstraction, 
from  a  certain  point  of  view,  of  a  given  inequality.  On  the  other  hand, 
from  the  idea  of  distributive  justice  we  may  gather  only  the  relation 
and  not  the  kind  of  the  treatment  of  different  persons:  we  may  gather 
whether  theft  in  relation  to  murder  is  less  severely  punishable,  but  not 
whether  the  thief  is  to  be  hanged  and  the  murderer  to  be  broken  upon 
the  wheel  or  whether  the  thief  is  to  be  fined  and  the  murderer  to  be 
committed  to  the  penitentiary.  In  either  direction,  justice  needs  to  be 
complemented  by  other  principles  if  rules  of  right  law  are  to  be  derived 
from  it.5  Justice  is  not  the  exhaustive  principle  of  law.  It  is  rather  the 
specific  principle  of  law,  that  which  governs  the  determination  of  the 
concept  of  law:  law  is  the  reality  the  meaning  of  which  is  to  serve 
justice. 

Equity .  In  the  struggle  to  govern  law,  however,  justice  is  rivaled  by 
equity.6  The  dilemma  that  equity  is  to  be  better  than  justice  and  yet 
not  quite  opposed  to  justice,  but  rather  a  kind  of  justice,  has  troubled 
men  as  early  as  Aristotle’s  famous  chapter  V  14  c  of  the  Nicomachean 
Ethics.  But  again  Aristotle  already  indicated  the  solution  that  justice 
and  equity  are  not  different  values  but  different  ways  to  arrive  at  the 
unitary  value  of  law.  Justice  regards  the  individual  case  from  the  view¬ 
point  of  the  general  norm;  equity  in  any  individual  case  looks  for  the 
proper  law  of  that  case,  which,  however,  must  also  be  susceptible  of 
being  elevated  finally  to  a  general  law;  for  equity  as  well  as  justice  is 
ultimately  generalizing.  Thus,  in  the  distinction  between  justice  and 
equity,  we  again  confront  the  previously  suggested  methodical  distinction 
between  a  deductive  derivation  of  the  right  law  from  general  principles 
and  an  intuitive  grasp  of  the  right  law  out  of  “the  nature  of  the  thing.” 
Equity  is  the  justice  of  the  individual  case.  So  regard  to  equity  does  not 
compel  us  to  vary  our  formula:  that  law  is  the  reality  the  meaning  of 
which  is  to  serve  justice. 

5  The  merely  formal  character  of  justice  is  illustrated  by  the  example  of  justice 
of  taxation  by  F.  K.  Mann  in  Festgabe  Fite  Schanz  (1928)  112  et  seq. 

6Cf.  Max  Rumelin,  Die  Billigkeit  im  Recht  (1921);  Binder,  Philosophie 
des  Rechts  396  et  seq. 

c  [In  the  Oxford  translation  of  the  Nicomachean  Ethics  (W.  D.  Ross,  1942),  the 
passage  on  “equity”  is  in  Book  V,  sec.  10,] 
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Derivation  oj  the  Concept  of  Law .  The  foregoing  would  indicate  what 
approach  to  take  in  determining  the  concept  of  law,  but  it  would  not  yet 
give  us  the  determination  of  the  concept  itself.  We  want  to  know  of 
what  kind  that  reality  is  that  is  intended  to  serve  justice;  and  we  are 
indeed  able  to  draw  conclusions  from  that  meaning  of  legal  reality  back 
to  the  essence  of  legal  reality.  Justice  means  rightness  as  related  espe¬ 
cially  to  the  law.  By  virtue  of  this  material  qualification  of  the  idea,  we 
are  able  to  draw  from  the  idea  conclusions  as  to  the  matter  for  which  it 
is  valid. 

The  realities  the  meaning  of  which  is  to  serve  ideas  are  of  the  psy¬ 
chological  nature  of  evaluations  and  demands.  Thus,  they  represent  a 
peculiar  kind  of  reality,  intermediate  between  the  idea  and  the  other 
realities.  As  psychological  facts,  they  belong  to  reality  themselves;  but 
at  the  same  time  they  rise  above  the  other  realities  by  applying  stand¬ 
ards  and  raising  demands.  Of  this  kind  are  conscience,  the  cultural 
phenomenon  related  to  the  moral  idea;  taste,  that  related  to  the  aesthetic 
idea;  and  reason,  that  related  to  the  logical  idea.  The  factual  phenome¬ 
non  which  in  the  same  way  corresponds  to  the  legal  idea  is  the  precept. 
It,  too,  may  be  said  to  have  the  same  peculiar  character  of  reality,  that 
is,  both  positivity  and  normativi ty.  Furthermore,  the  precept  as  a  reality 
related  especially  to  the  idea  of  law  (i.e.,  justice)  shares  with  justice  its 
subject  of  reference:  the  mutual  relations  between  men.  It  is  social  in 
character.  As  it  is  the  essence  of  justice  ultimately  to  shape  those  rela¬ 
tions  in  the  sense  of  equality,  so  it  is  essential  to  the  legal  precept  in  its 
meaning  to  be  directed  toward  equality,  to  claim  to  be  susceptible  of 
generalization  or  to  be  general  in  character.  A  precept  addressed  to  an 
individual  human  being  or  an  individual  relationship,  say,  a  “measure” 
according  to  Article  48  of  the  Reich  Constitution  [of  1 9  r  9  ]  ,d  is  neverthe¬ 
less  a  legal  rule  if  its  individual  character  is  due  merely  to  the  fact  that 
its  legal  terms  apply  only  to  that  individual  person  or  relationship;  that 
is,  if  only  the  substratum  of  the  precept  is  individual  in  character,  but 
not,  if  the  precept  itself  is  individual  in  character.  We  summarize  the 
essence  of  the  legal  precept  as  both  positive  and  normative,  both  social 
and  general.  In  this  sense  we  define  law  as  the  complex  of  general  pre¬ 
cepts  for  the  living-together  of  human  beings . 

d  [Art.  48,  the  “dictatorship  article”  of  the  Constitution  of  Weimar,  provided  in 
part  as  follows:  “If  in  the  German  Reich  public  safety  and  order  are  to  a  consider¬ 
able  extent  disturbed  or  endangered,  the  Reich  President  may  take  the  measures 
requisite  for  the  restoration  of  public  safety  and  order;  if  necessary,  he  may  inter¬ 
vene  with  the  aid  of  the  armed  forces.”  “Of  all  measures  taken  according  to  .  .  . 
this  article  the  Reich  President  shall  immediately  advise  the  Reichstag.  Upon  the 
demand  of  the  Reichstag  the  measures  shall  be  repealed.”] 
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This  determination  of  the  concept  of  law  has  not  been  obtained 
inductively  from  the  various  legal  phenomena  but  has  been  derived 
deductively  from  the  idea  of  law.  It  is  thus  not  juridical  but  prejuridical; 
that  is,  in  relation  to  legal  science,  it  is  a  priori  in  nature.7  The  concept 
of  law  is  not  an  ordinary  and  accidental  concept,  but  is  a  necessary 
general  concept.  The  law  is  law  not  because  the  various  legal  phenomena 
may  be  classified  under  it;  rather,  contrariwise,  legal  phenomena  are 
“legal”  only  because  they  are  embraced  by  the  concept  of  law.  The 
concept  of  law  has  not  been  set  up  above  the  legal  phenomena  by  them¬ 
selves,  democratically  as  it  were,  but  it  has  assumed  its  rule  over  them 
“by  the  grace  of  God,”  that  is,  by  the  grace  of  the  idea.  Only  when  the 
chaos  of  what  is  given  is  considered  from  the  viewpoint  of  the  concept  of 
law  is  the  juridically  essential  separated  from  the  juridically  unessential, 
as  water  and  land  were  separated  by  the  creative  word.  If,  in  the  words 
of  Savigny,  law  is  taken  for  “the  very  life  of  men,  viewed  from  a  particu¬ 
lar  aspect,”  or  considered  from  a  particular  point  of  view,  this  point  of 
view  constitutive  of  the  legal  universe  is  the  a  priori  concept  of  law. 

A  Priori  Legal  Concepts .  However,  the  concept  of  law  comprises  a 
number  of  particular  legal  concepts  which  share  its  a  priori  nature,  that 
is,  the  quality  of  being  not  products  but  instruments  of  legal  science,  not 
accidental  generalizations  of  empirical  legal  phenomena  but  indispensable 
categories  of  juridical  thought.  Thus,  from  the  nature  of  law  as  both 
positive  and  normative  there  results  the  concept  of  the  legal  rule,  and 
with  the  legal  rule  result  the  concepts  of  its  elements.  It  may  be  said 
a  priori  (that  is,  in  advance)  that  there  can  be  no  legal  rule  that  does 
not  rule  something,  thus  involving  both  the  something  and  the  ruling: 
the  state  of  facts  and  the  legal  consequence.  Inseparably  bound  up  with 
the  qualities  of  positivity  and  normativity,  too,  is  the  question  of  where 
law  is  created,  the  question  of  the  source  of  law.  There  is  no  law  that 
does  not  owe  an  answer,  and  is  not  able  to  give  an  answer,  to  the  question 
of  the  origin  of  its  normative  character.  From  the  normative  character 
there  results  the  twofold  possibility  of  acting  in  accordance  with  it  or 
against  it,  and  therewith  result  the  concepts  of  legality  and  illegality, 
before  which  again  each  legal  fact  has  the  a  priori  duty  to  identify 
itself.  From  the  validity  of  the  law  for  the  living  together  of  men,  their 
mutual  relations,  there  follows  that  its  contents  must  be  to  establish  legal 
relations,  and  as  their  elements,  legal  duties  and  legal  rights,  subjective 
rights*  No  legal  order  is  conceivable  that  may  not  be  resolved  into  legal 

7  “A  relative  a  priori  of  legal  science,”  Somlo,  Jttristische  Grtjnolehre  127. 

•  [On  “subjective  legal  rights”  as  distinguished  from  “objective  law,”  see  trans¬ 
lator’s  note  16,  Lask,  Legal  Philosophy,  chap.  II,  supra ,  p.  32-] 
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relations,  rights  and  duties.  Again,  rights  and  duties  are  not  conceivable 
without  subjects  to  whom  they  belong,  nor  without  objects  to  which  they 
relate.  Legal  subject  and  legal  object  are  again  concepts  which  cannot  be 
dispensed  with  by  one  legal  order  while  being  used  by  another  but  which 
are  necessary  to  any  conceivable  law. 

Later  on  in  our  discussions  we  shall  meet  still  further  legal  concepts 
a  priori.  For  the  a  priori  is  a  relational  concept,  characterizing  a  relation 
of  certain  concepts  to  certain  factual  materials.  Thus,  the  legal  concept 
as  an  a  priori  concept  fully  unfolds  only  against  the  fullness  of  legal 
facts ;  and  these  unfoldings  can  no  more  be  exhaustively  enumerated  in 
advance  than  can  the  facts  with  which  the  legal  concept  will  be  con¬ 
fronted.  So  the  idea  of  a  “table  of  categories,”  that  is,  a  symmetrical 
schedule  of  innumerable  a  priori  legal  concepts,8  cannot  be  realized. 


Section  5 
Law  and  Morals 

Incidentally ,  people  have  always  tried  to  keep  the  moral  laws  as  vague  as  possible. 
Why  are  they  not  fixed  in  writing  or  print ,  like  the  divine  and  the  civil  laws ? 
Perhaps  because  an  honestly  written  moral  law  would  have  to  include  also  the 
rights  of  men.  —  Strindberg 


From  the  concept  of  the  law  as  determined  by  us,  it  must  be  possible 
exhaustively  to  derive  the  distinction  between  law  and  other  kinds  of 
norms.  That  distinction  will  _he,  worked  out  here  for  thp  mTgmnepiy 
relaTEd  kinds  of  norms,  viz.,  morals  and  rnstom 

fo  contront  law  with  morality,  as  is  most  often  done,  is  to  compare 
inffmmensurable^miantitieg.  Law  is  a  cultural  concept:  morality  is  a 
value  concept.  As  the,  idea  of  justice  htrninw  ?  mitm-ai  reality  in  the 
law,  so  the  ide 


duality  of  the  conscience.  What,  is  mmparaKl^  ic 
t,vo  vatun  ninrfpfo  viz.,  justice  and  morality,  or  two  niitiwal 
concepts,  viz.,  law  and  morals.  '  "  ~ .  —  “ 

f  "Usually  the  distinction  between  law  and  morals  is  couched  in  the 
slogan:  “Lawjsmitward,  morals  are  inwarcP  Concealed  in  that  formula, 
however,  are  four  different  meanings'  ’ 

Outwardness  and  Inwardness  of  the  Directions  of  Interest,  i.  The 
contrast  of  “outwardness  v.  inwardness”  has  been  referredto  the  sub- 
®Stammler,  Theorie  der  Rechtswissenschaft  (1911)  222-223?""  ^ 
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stratum  of  law  and  morals,  in  the  belief  that  external  conduct  is  subject 
to  legal,  while  internal  conduct  is  subject  to  moral,  regulation:  cozita- , 
tionis  poenam  nemci  patitur?  Indeed,  this  statement  seems  at  first  tOL 
follow  necessarily  from  the  view  of  law  as  ^complex Y)f  rules  for  the 
living  together  since  there  is  no  Jiving 

individual  actively  enters  into  relations  with  other  individuals. ^ 
However,  legall.y~.re1  ftvanl  ^internal  conduct  is  often  known  to  Je^al 
experience.  Either  internal  conduct  may  govern'the  Tegal  treatment  of  a 
particular  "conduct .  e.g..  forms  of  culpability,, 

good  faith;  or  occasionally  internal  conduct  by  jfafilf  g-lpne  rn^y  produce 
legal^sults^e^.y  t^aiy,,Mu.Qatm.may  be  decreed  when  the  “mental 
welfare”  of  a  childls  endangered.^ ^ On 
is  as  1: 


acts;  jndeed,  merely  internal  conduct  is  outside  of.  moral  evaluation.-* 
J uSt  as  th e  “piodr,:vvlshes,>-  which  are ,  ueyexllollo wed  by  deeds,  or  the 
which  the  path  to  hgll  is  na^J^ar^oHac- 
counTed  4s"meritpiioh  no  guilt  must  be  found  ip  the 

“e^L^silgZ'  the  troubling 

itself  is  morally, irrelevant:  what  is  morally  .relevant,  is  only  the  active 


So  moral  iudgme 


to  internal  conduct.  There  is  no  field  of  internal  or  external  conduct  that 


a  [Nobody  suffers  punishment  for  his  thoughts.] 

b  [The  German  Civil  Code,  sec.  1666,  provides  in  part:  “If  the  mental  or  bodily 
welfare  of  the  child  is  endangered  by  the  father  abusing  his  right  to  care  for  the 
person  of  the  child  or  neglecting  the  child,  or  becoming  guilty  of  dishonorable  or 
immoral  conduct,  the  court  of  guardianship  shall  take  the  measures  necessary  to 
avert  the  danger.” 

Subsequently,  the  Reich  Youth  Welfare  Act  of  1922,  sec.  63,  provided  for 
tutelary  education  if,  among  other  cases,  “the  preconditions  according  to  sec.  1666 
...  of  the  Civil  Code  exist  and  removal  of  the  minor  from  his  previous  environ¬ 
ment  is  necessary  to  prevent  his  corruption  while  he  cannot,  in  the  discretion  of 
the  court  of  guardianship,  be  suitably  placed  elsewhere.” 

Tutelary  education  was  defined  in  sec.  62  of  this  Act  as  follows:  “Tutelary 


vent  or  counteract  corruption  and  shall  be  admin 


m  a  suitable  family  or  e 
public  exHnflf  ”  1 

" 1  “Bad  thoughts,  indeed !  We  cannot  prevent  the  birds  from  flying  over  us.  But 


we  can  prevent  them  from  building  nests  on  our  heads!” — Luther  (quoted  in  a 
letter  by  Th.  Fontane).  “Thoughts  have  come,  that  is  not  my  fault  and  I  did  not 


bid  them  come.  I  did  not  know  they  were  evil.  Then  I  have  struggled  with  the 


thought,  and  I  shall  not  weary  as  long  as  I  live.”  —  Otto  Ludwig  (quoted  by 
Weigeun,  Moral  und  Rechtsphilosophie  60  n.  1) . 
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could  not  be-siihkctfid,fo  both  moral  and  legal  evaluation.  But  what 
appeareTatirst  as  a  distinction  of  the  subject  mattfiL-aLmiQrals  ..and 
law  may  be  maintained  as  a  distinction  of  their  respective  directions  of 
interest :  external  conduct  is  of  interest.  to  mo^L?  only  inasmuch  as  it 
attests  internal  c;nnd r^~Tntem^  the  scope  of  law  only 

if  it  suggests  external  conduct  that  .is-ta.be  expected.  For  instance,  in 
the  doctrine  of  the  rriminallaw  reform  movement  which  regards  the 


criminal  act  essentia 


its  perpetrator  and  deems  that  sentirpnt 
the  criminal  sentiment  in  turn  is  legally  re 


future  acts,  even  acts  are 


into  question  solely  as 


expression  in  acts  but  in  which  the  a 


are  but  according  to  what  they  mean,  wha 


eft  exclusively  to  moral 


law  has  withdrawn  from  friendship,  s 


duct  is  a  secondary  matter  w 


significance  only  if  and  insofar  as  it  disclose 


of  friendship”  L 
and  another  significant  only  as  the  expr 


among  men,  consistently 


and  the  state.  This  noblest  form  d^anardjjam  is  rogted  in  theiave 
to  conceding  to  sm 1 1  emg. i s  even  the  most  limited  value  of  their 

own;  in  the  superbly  one-sided  thought  that  anything  external  is  worth 


only  as  muc 


ggaaiiJ^^ 

SSBJSBfBSSI 


■MMBjMMWWar 
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side-glances,  as  it  wer 


of  their  deeds,  which  alone  are  legally  jy;sftntifl.U“The  external,  hustling, 
useless  aerify  whirh  consists  in  fixing  and  applying  the  external  forms 
of  life  hiefes  from  people  the  tr uly  essentTal  inner  acti 


one  is  able  to  improve  life.”  It  i 


mortal  sm  of  the  law  and  of  its  representatives  cit 

relafidns  in  which  men  -may  he  nej^j-,,ttjj.h.^ithout 
such  relations.”^  ^ 

t  1  1 " 

Outsmrdness  and  Inwardness  as  to  tkejyubjects  of  Purposes.  2.  The 
antithesis  “outwardness  v.  inwardness1"  "  -  - 


3  Tolstoy,  Das  Gesetz  der  Gewalt  ttnd  das  Gesetz  der  Liebe  (1909)  102; 
Auferstehung  Pt.  II,  chap.  40.  Cf.  the  fine  book  by  Boris  Sapir,  Dostojewsky 
und  Tolstoi  tjber  Probleme  des  Rechts  (1932). 
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the  purposes  of  law  and  morals.  The  legal  value  characterizes  an  act  .as 
goo’cTtorTivirig  together,  the  moral  value  ai  slmplv  good.  LesaL-value  is. 
the  value  of  .art  act  for" lifters  nr  fair  all  nti^rerwinral  value  isthe*value 


of  an  act  pure  and  -simple.  The  scholastics  used  to  sav  that  morals  is 
ab  agenti c  while  law  is  ad  g?tm<m.d  Consequently,  the  legal  obligor  is 
atwSzS- ron rronted  with  an  nhlicrpp  an  interested  claimant.,  whereas  to 


imkSEmEKSSS 


wniawwi 


pure  and  simple.  Even  the  so-called  duties  toward  others  axe  not  tope 
understood  in  the  sense-that  their  fulfillment  could  be  claimed  by  those 


others._“Whosoever  $hite  tube  on  thv  right  cheek  turn  to  him  the  other 


nd  take  away  thy  coat, 


these  commandments  are  not  intended  to 


the  cloak  but  illu^rate  the  very  nothing- 
jfefimedJMiiimpfirative- „ 


attributive  nature  of  t 


morals  the  basis  o 


’"i  V  ^  ^  hfflf 


\mmmM 


ical  way 


of  love" and  not  tfte  compe 


the  opposition  of  outwardness  and  inwardnesses s  to  si« 
ence  in'  their  modes  of  obligation^  Morals  reaui: 
of  a  sense  of  dutvj_the  law  permits  other  motives  as  we 


satisfied  only  bv  a  sentiment  that  is  in  accordance  with  the  norm,  law 


by  mere  conduct-according  to  regulations;  or  in  the  words  of  Kant: 
morals  require  “morality.  ”Jaw  requires  only  “legality.” 

This  distinction  is  correct,  but  it  is  incorrect  to  regard  it  as  a  dis¬ 
tinction  between  modes  of  obligation.  A  duty  of  mere  legality  is  a  con- 


tmction  between  modes  or  obligation.  A  duty  ot  mere  legalitvjisjt  con- 

c  [From  the  actor.] 
d  [Toward  another.] 

8  L.  V.  PETRAZYCKI,  ObER  DIE  MOTIVE  DES  HANDELNS  TJND  UBER  DAS  WESEN  DER 
Moral  und  des  Rechts  (1907) ;  Tolstoy,  Dber  das  Recht,  Brier wechsel  mit 
einem  Juristen  (1910).  On  Petrazvcki,  cf.  Gurvitch  in  (1931)  Archives  de 
Philosophie  du  Droit  403  et  seq.  Del  Vecchio,  Filosofia  del  diritto  171  et  seq ., 
also  bases  the  distinction  between  law  and  morals  essentially  on  this  characteristic: 
“that  that  concept  of  bilaterality  is  the  key  to  the  vault  of  the  juridical  structure.” 
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tradiction  in  itself  if  Jby .  dutyi&ne  ^m^rst^nds  the  relation  of  a  will 
subordinate  To  a  norm  —  and  any_jother  definition  appear^^hardly 
possible^  If  one  is  tQ», recognize  “duties”  of  legality  one  mustTonce^e  that 
th^^^^ayj^pbligedjvithout  simultaneous  obligation  of  the  mind; 
one  must  agree  to.eaUJluty  -thurelaMonS^  to 

tfie  norm,  no  matter  of  wha^  kind  thgt  substratum  may  Se'lin3  thus  to 
talk  of  "the  obligaSon  of  the  though t^by:-the.,  logical  norm,  and  of^the 
aesthetic  duty  of  the  marble  toward  tfie  chisel.^ 

MoraMty-and  -leg^Rt^^ocnrdjngly;  do  not  involve  a  distinction  of 
the  mbcTes~of  dbligatibn^buLme^precisely  this,  that  the  moraPnorig 
alone  ha\ajubstM^  be  obliged,  n||jady^the  will,  while  the 

suETtratum  of  the  law,  namely,  conduct,  is  of  necessity  insusceptible  of 
obligation.  The  distinction,  then,  is  merely  one  between  the  substrata, 
the  fact  that  morals  alone  regard  the  individual  and  his  motives  while 
the  law  regards  living  together,  which  covers  only Jhe.  external  (ancTbut 
indirectiy  also  the  internal)  conduct  of  the  individuaLand  not  his  motive? 
asjuch.  But  if  legality  is  thus  understood  it  is  noi  peculiar  to  law,  but  is 
common  to  all  values*  that  do  hot  regard.  the  individual- and  his  motives, 
includi^^^  aesthetical  values.  Consistently  the  viewpoint 

of  legality "must "then  be  brought  t^o  bear pn,  judging  the. aesthetic  value 
of  a  work  of  ar tor  th^T^c^l  value  of  a  scientific  work  like  the  value  of 
a  legal  act,  regardless  of  the  motives  of  its  creator.  From  this  viewpoint,^ 
the  cultural  achievement  of  mankind,  loses  nothing  -in  value  because 
it  is  largely  the  productor^Humln  ambition,,  and  contrariwise  the 
“SaTmt^  he  is  such  a  ^goQjd^n.” 4  5 6 


Norm. . and  Imperative .  |t  follows  from  this  consideration  that  the 

original  naturj^  standards  measuring  the  living 


toge&eLafindmduals-an^ 

that  it  is  prknarily .  composed  ^  “ev^uative  norms”  and.norTH^deter- 


duct,  but  also  to  bring  about  human  conduct  conformingjojaw  and  to 
prevent  humanconduct  conflicting  with  law.  The  legal  standards  are4 
therefore^transformed  into  “imperatives,”  i.e.,  prohibitions  and  com¬ 
mands  determining  the  human  will  —  not  by  "any  means  “determinative 


4  As  a  matter  of  fact,  Binder,  Rechtsnorm  ttnd  Rechtspflicht  (1912)  and 
Lowenstein,  Per  Rechtsbegrut  als  Relationsbegreff  (1915)  57  et  seq banish 
the  concept  of  duty  from  the  field  of  law, 

5  How  far  this  interpretation  of  legality  is  in  accord  with  Kant  himself  has  been 
examined  by  Haensel,  Kants  Lehre  vom  Wederstandsrecht  (1926)  32  et  seq. 

6  The  very  great  significance  of  this  view  for  the  criminal  law  doctrines  concern¬ 
ing  wrong  and  culpability  is  familiar. 
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norms ”  evaluating  the  human  will.  JBut  the  distinction  between  nom\ 
afldifhperative  needs  fuller  elaboration.7 

l£*may  'ETestrfre  illustrated  by  any  sentence  combining  a  norm  with  an 
imperative,  when  normative  contents  appear  in  imperative  form.8  “Do 
your  duty!”  Let  us  separate  the  meaning  of  that  sentence  from  what 
carries  it,  the  declared  from  the  declaration.  We  then  get,  on  the  one 
hand,  an  existential  structure.  defii^e  m  time  and^pace,  brought  about 
and  effectivgjpy  way  oPcausation,  a  sequence  of  tones,  which,  sounds 
here  and  ,. no originating  in  a  certain  psychological  process  in  the 

injhe  listener.  On  the  other 
hand,  we  get  a^nontemporah  i1 noncausalcontent  of  significance, 
a  <*f  the  place,  the  time, 

and  the  effectiveness  of  that  declaration.  That  sentence,  then,  is  "an 
im^^^^nha^nSOMfjsxfsts1  and  is  ’Effective,  and  a  norm  inasmuch 
as  it  signifies  and  is  valid;  it  is  an  imperative  inasmuch  as  a  Will  "i^ 
assorted, thereby,  and  a  norm  inasmuch  as^an  "Ought  is  stated  therein. 
Both  are  combined  inj:he  instant  , sentence  though  by  means  in  every 
0 ther^xase^h^  norm  is  . nonr eality  mtendipg  to  be  realized;  impera¬ 

tive  Jsjeality  intending;  to  be  eff ecriye^he  norm  intends  to  be^an  end7- 
the  imperative  only  a  means  to  an.endL  Th£norm  as  an  end has^not 
bereHuT^^  with  the  norm  itself;  the  imperative,  as 

a  mere  means  to  an  end,  is  executed,  upon  cotnpliance^tETtTpurpose. 
whether  by  its  own  motivating  force  or  without  its  ii^ervention  by  a 
previously  existing  The  norm  require^ 

a  conduct  complying  with  the  norm  from  a  motive  complying  with  the 
norm ;  the  imperative  is  satisfied  bv  a  conduct  rjmiply p 
imperatiye~M>malteriiow  motivated.  In  other  words:  the^iQHn_r.ecmires 
ffip^nripsraTiYjg  —  but  again,  even_aa_jp?ards  that  yr- 

opdary  imjejatkeJtu^  of 

obligation,  since  the  very  essence  of  the  imperative  is  not  to  oblige  but 
tq^determine.  not  to  be  valid  but  to  be  effective.9 

Outwardness  and  Inwardness  of  the  Sources  of  Validity.  4.  Finally, 
the  outwardness  of  law ^ .and been  looked 

7  According  to  the  following  elaboration  of  the  concepts,  Kant’s  “categorical 
imperative”  is  in  truth  a  norm. 

8  The  imperative  form  as  here  understood  includes  any  form  in  which  motivation 
is  aimed  at  by  the  spoken  or  written  word,  that  is,  the  intended  imperative  and  not 
only  the  grammatical  imperative.  The  following  scale  illustrates  the  growing  impera¬ 
tive  vigor  of  the  command  forms  of  the  language:  Come!  —  You  shall  come!  — 
You  will  come! — You  come!  French  legislative  language  prefers  the  imperative 
future  {sera  punt) ;  German,  the  imperative  present  (wird  bestrajt) . 

9  Contra:  Brodmann,  Recht  ttnd  Gewalt  (1921)  13-14;  Kelsen  in  (1916)  40 
Schmoixers  Jahrbtjch  i  234  e%  seg . 
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for  in  the  difference  of  their  sources  of  validity.  “Heteronomy”  has  been 
ascri^djojaw  becauseit  approaches  its  objects,  as  aJoreigq  will, 
obliging  from  the  outside;  “autonomy”  has-been-  ascribed,  to  morals 
because  moral  rules^E&Jmposed  on  anyone  only  by  his  owiTmoral 
personality.!,0  Yet  a  h'eterdnomous  bbligatioh^'an’oEligation  by  a”foreign 
will,  is  a  contradiction  in,  itgelL.A  Will  may  produce  aTMfust  if  itls 
acg°mgamedby  the  power '.to  enforce;  but  neither  a  foreign  Will'  n0r 
eyempne’s  own  WflLmav  ever  pioto^an.  Ought.  We  can  imderstand 
the  term^autonom^’^ffnly  if  by  the  obliging  self  of  the  self-obligation 
we  understand  not  any  Will.  not  even,  the  Heaira  q|  .conscience, indeed 
no  empirical_psychpIogical  reality,  whatever,  but  the  moral  personality 
a  Purely  normative, Jdeal,  and  unreal  structure,  in  other  words,  lie 
obligatory  norm  itself;  what^obliges  us  is 'not  our  conscience  but  the 
norS:tl4t  speaks  ..through  jt  So  one  arrives  "at  the  dilemma:  eitffiTr  to 

^icE. means  to  do  without  estabjshingjg 
else  to"  cdnad'er  the  law  as  an 
w§^Tmea?g.  to  establi^ii  Ife  validity  4 
autonomous, ^  dmd^  by  i,t§^aibi.ect’s  OWMnorai  personality  11 

is  not^  to  say^  however,  that  ~rn  fa  jmn™  ”  (Georg- 

Jellinlk)  or  the  “A 

it  raises  only  some  moral 
^g^^tyr-a^djntensively,  QacAheground  that  itis  content 
wjttLOutward  compliance-' without"  requiring  inner  sentiment-  or  an 

Sough^^Scffi!^^  oT~tEei^w’s  ‘cSm^aw  forcTto  ’cany, 

possibility  of  tragk  ronflictslbetween  Lffi? 

w^..jggZ.l.esuItlrom  t£e  character  of  the  law  as~'eharWnt  and  of 
moi^nsJnner.4xm:^^^ ^..£aseMof  .de  criminal  .who  acts  upon  his 
Ra^ar>  Iaw  morals  coincide-imt.  partially,  and  acci- 
deh£lijZin_the-e©fit«^oQ1ierr^  relation,  between  the  two 

spheres  oLnorma-coasists -rather in  this,  mat  morals,  on  the  one  hand 

that  ved> 

reason  are  the  ground  of  its  obligatory  validity. 

M ^U&M^miadjllJhe.  Jalidity  of  Law,  i  In  alone  mav 

Rech?^  SI  °r  aut0n0my  0f  ae  kw>  see 

torCSi,  x”  U™’  ^  ™D  SlTTLICHKMI  (Hamb“rS  University  Rec- 
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fr5m  legal  rules  as  imperatives,  expressions  of  a  will,  we  may  pos- 
sibly^er^e.  a^MusIbut  never  Jan  Ought.  'O'f  legal  .norms,  .legal  OughL  - 

is  ^eS^^ed  ^bv  dre  individual  { conscience  with  moral,  obligatory.  iorca« 
The^  false  notion  thaMh  oflegal  validity  on  morals  genders, 

that  validit  y,jiependent»  on" the  rightness  of  the  law,  in  the  sense 
natural  lawJvor  on  the. assent  of  the  individual,  conscience,  in  the  sense  of^ 
anamhism7r^  the,  problem  of  validity 

is  discussed^ What  must,  he  shown  hereis  that  our,  view  does  not  by<any 
means  obliterate  the  distinction  established  between  the  respective  con^ 
tents  of .  law.  .and  moiajs^or  incorporate  law  as  a  mere  province  ip. 
morals,  or  turn  the  legal  norm  into  a  moral  norm  qfjome  particular  com 
tent.  The  naturalization  of  tKFle^  "morals  repre¬ 
sents  an  instan^nf-^^  which  has  as  yet  hem 

too  little  examined^fi^^  "1  a. j.wof  old 

value  character, JJhus,  thedtogicah  value'of  lruth  becomes  the" object 
of  anotEer  evaluatkuvviz^  tl^g  ethicaTo^^it^turns  into  a  moral  good,  * 
when  it  is  up^iFthe  subject  of  the  virtue  And  duty  of  veracity.  Of 
thindri3r'are”uaTl"  ^cultui^l^uties^  byywhich  working  values^s^h  as 
truth  in  the  form  oLscience.  or  beauty  injLhe  form  of jirt^are  turned 
into  tasks  of  moral  action*  of  this  kind  are  also  certain  duties  oi “social 
ethlcs;”~including  especialj.v  iustir^  in  which  fight  W'piLrivhtpoiKnp^ 
in*"wKicE"positive.  law,  is  conceived;  as  a  moral  good.  Just  as  the  inde¬ 
pendence  of  the  logicafTa^-SncernmgThe  ^valu'e  oTTrufh7  or*of~the 
aesthetmal  laws  concerning  tKTT^ 

truly,  recognized W'seffTnSh^mrtr^  ^goods,  so  the  laws  peculiar 

to  the  legjal  sphere.  areJully  prese^d^wFenSiis  sphere  is  annexed,,  bx» 
moral7^Kant  is  right  in  saying:  “that  all  dnHps,  ^nriply  because  th?y 

arrHuties^  Jdelon^^  yetJerislati^^  not Jor 

thatjfeasoi^alwayfircpnta  but,  as  tn  many  of  them  itjalls 

outside  of  ethics,” 12  Here  morals  submit  to  a  foreign  legislation,  <*ive 
way  to  the  specific  dialecJicsjifJnoiSerl^^ 

acceptance  in  blank.  asJt  were,  to  a  content  of  duties  still  to  be  estab- ^ 
li^ecHST^^  laft  anrf 

moral  tasks,  but  leave  the  determination  of  their  contents  to  an  extra- 
moral  legislation*.  —  -  —  —  * 


Morals  as  the  Goal  of  Lam .  2.  But  this  moral  sanctinn  nf  law  is  pos¬ 
sible  only  because  the  law,  notwithstanding  any  possible  variance^eHts 


contents  from  morals, 


morals  as  its  end.  To  be  sure. 


12 Metaphysik  der  Sitten  (ed.  by  Vorlander,  1907)  22-23. 
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it  cannot  intend  to  serve  the  realization  of  moral  duties  by  providing 
them'witTthe  sanction  of  legal-duties :  for.it  is  precisely  because  the 
moral  norm  is  to  be  complied  „wjto  for  its  own  sake  that  it  cannot  gain 
anything  by  being  -accompanied  by  imperatives  of janotoer*  kip£  that 
have  the  same  contents.  The  jaw  sems^o?aTs~hb1l)y'the  legal  duties  it 
imposes  but  by  the  rights  it  grants.  The  face  which  law.  turns  "toward 
morals  is  that  of  its  rightS-rather  than  that  of  its  ^duties.1®  It  ^rants 
rights  to  individuals  so  that  they  are  the  .better  able  to  comply  with 
their  moral  hutles^  We  may  recall,  for  instance,  the  similar  justification 
ofownSshlp  "which  is  sought. in  Aj^Belisi'pf "toe  Reich  Constitution 
[0^1919] :  ‘‘Ownership  obliges.  Thgjji§g_pf  property  shall  at  the  same 
time  serve  the  common  good.”  Thus  only~may~we-explain. the  passionate 
ethical  stress  upon  the  subjective -right,  the  fact  that  the  thought  of 
“My  right!”  justTike  the  thoughtof  “Mvdutv!”  inspires  that  sens$  of  ■ 
.sublimity  whicFthe  indiyidu^spul  .experiences  .whenever  it  becomes 
Bminbly  aware  “of  being  ^ervadedjby  a  transcendent  consciousness,  of 
humanity "in  man.  While  elsewhere  moral^ri^elf  klways^mhlnMWf 
wi^hwhatonewrests  from  himself,. in.  the  selective  right  "it  is  combined 
one  wrests  from_others ;  urge  aBdMfiiesLlettered  everywhere 
else  by,  the  norm,  here  are,  contrariwise,  norm.  Myri^? 

is  basically  the  right  to  do  my  moral  duty  —  andtoerefore',  conversely, 
it  is  mx  dutytojdefend  my  right.  Inhis.rightjOne’fights  forhis  duty,  his 
moral  personality.  Thus,  Jhertog  could preacji  the  “fight  for  the  .right” 
as"  a  straight  duty  of  “moral'self-preservation .”  To  be  sure,  thejdeal  type 
of  the  fight  for  the  right,  .the  fight  in  which  one  defends  his  "'moral" 
personality  in 

t^^P^osite  extremes.  One  the  one  hand  Jt  may  rise  Jo,  pTpure  fight 

„pf  one's  own  interest  involving 
even  one’s  self-destruction  (Michael  Kohlhaas)  .e  On  to? otE^  Tfaria;'  it 
may  sink  to  toe  level  of  a  naked  struggle  of  interests  without  any  moral 
background",  nay,  to  toe  mere  .straggle  for  power  of  an  empty  self- 
rigfrtepusness;  'bare-' of  toe  substance  even  of  an  interest  (Shylockl.  In- 
de^ffielawir6?rt^^ssMitFof~ morals!  and  for  that’veryTeason. 
ii  is  js0  PO.SSIDllliy.  jiLt.lie...irnmnral.  ivloraTy’ra‘rr'?ihTv  "hp  rendered 

poss!5^a^.camiottoe^nfp.Lced,  by  thgjaw^ berause' o'fTSESggti^e 

“  The  question  whether  the  right  or  the  legal  duty  represents  the  primary  form 
of  the  law  is,  therefore,  to  be  answered  differently  in  legal  philosophy  and  in  juris¬ 
prudence.  In  jurisprudence  the  logical  sequence  runs  thus:  from  the  objective  law, 
the  legal  duty;  from  the  legal  duty  (possibly)  a  (subjective)  legal  right;  but  in 
legal  philosophy,  it  runs  as  follows:  for  the  sake  of  the  moral  duty,  the  subjective 
right;  for  the  sake  of  the  subjective  right,  the  objective  law  and  the  legal  duty. 

'  [The  hero  of  a  novel  by  Heinrich  von  Kleist.] 
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moral  act  can  only  be  ap  act  of  freedom;  but,  since  law  can  render  ^ 
morals  only^’possible,  .it  inevitably  must  also  render  possible  th^ 
immoral.!4  ^  — 

Thus,  the*"!: elation'' of  morals  and  law  represents  a  relation  rich  Jn 
tension.  At  fifitjTaw" is  ~  just'  as ' toTeign^  from  and 

possibly  ppgosedjajnorats  as  the  means  always.  isimrelatioiU^-the^end ; 
it  is  only  subsequently  that,  as  the  very  means  for  The  .realisation,  of.  ^ 
moral_vaTiies;  the  law  p^rtaWeg  nf  ofJts  encLand  is,  thus  m 

incorporated.in  morals  with  the  reservation  thaLit.  operates  according., 
to  its  own  rules.  s  ^ 


Section  6 
Law  and  Custom 

A  mighty  antipode  of  sincerity  among  men  is  urbane  courtesy.  The  greatest  misery  of 
the  wise  and  the  greatest  happiness  of  fools  rests  on  conventions.  —  Franz  Schubert 

The  attempts  to  distinguish  law  and  custom  as  concepts  have  always 
failed.  It  has  been  said  that  law  is  made  while  custom  grows.  That  view 
could  be  refuted  simply  by  pointing  to  customary  law.  Again,  law  has 
been  regarded  as  enforceable  and  custom  as  susceptible  of  only  volun¬ 
tary  compliance.  Against  this  view  it  could  be  pointed  out,  on  the  one 
hand,  that  there  are  numerous  unenforceable  legal  duties.  Among  them 
are  not  only  the  duties,  in  international  law  and  in  constitutional  law,  of 
the  highest  organs  of  the  state  ( quis  custodiet  custodes?) ,a  but  also 
many  a  duty  of  individual  members  of  the  legal  community  (Reich  Code 
of  Civil  Procedure,  sec.  888  para.  2.b)  On  the  other  hand,  it  could  be 
pointed  out  that  the  psychological  compulsion,  which  is  indeed  indis¬ 
pensable  to  the  validity  of  law,  is  no  less  an  attribute  of  custom  than  of 
law,  as  is  shown,  for  instance,  by  a  restaurant  in  which  the  drinking  of 

14  Similarity:  Max  Ascoli,  Intorno  alla  concezione  del  diritto  nel  sistema  di 
Benedetto  Croce  (1925)  35:  the  purpose  of  the  law:  to  preserve  in  man  the  possi¬ 
bility  of  becoming  good;  41  et  seq .,  nevertheless,  amorality  of  the  law. 

a  [Who  is  to  watch  the  watchers?] 

b  [This  section  is  among  the  provisions  of  the  Code  for  the  execution  of  judg¬ 
ments  for  specific  performance  of  acts  or  omissions.  Sec.  888  para.  1  provides  in 
part:  “By  order  on  motion,  the  trial  court  may  by  fines  or  imprisonment  compel 
the  judgment  debtor  to  perform  an  act  which  cannot  be  performed  by  a  third 
party,  where  the  act  depends  exclusively  upon  the  will  of  the  debtor.”  Sec.  888  para. 
2  provides:  “This  provision  is  inapplicable  to  judgments  to  contract  a  marriage, 
to  resume  matrimonial  life,  and  to  render  services  under  a  contract  of  service.”] 
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wine  is  “required”  or  by  a  poster  to  the  effect  that  “the  public  is  invited 
to  inspect  our  goods  with  no  requirement  to  make  purchases.”  1 

The  futility  of  all  attempts  so  far  to  draw  a  line  between  law  and  cus¬ 
tom  suggests  that  it  is  impossible  to  do  so.  That  impossibility  may  in 
fact  be  proved.  Cultural  concepts,  being  concepts  related  to  values,  can 
be  defined  only  with  the  aid  of  the  idea  of  the  value  toward  which  they 
are  oriented.  Thus,  we  have  defined  morals  as  the  reality  the  meaning 
of  which  is  to  represent  the  idea  of  the  good,  and  law  as  the  reality  the 
meaning  of  which  is  to  serve  justice.  But  the  idea  of  a  value  toward* 
which  custom  might  be  oriented  cannot  be  found,  which  excludes  any 
commensurability  between  law  and  morals  on  the  one  hand  and  custom 
on  the  other.  Custom  cannot  be  coordinated  with  the  other  cultural  con¬ 
cepts;  it  has  no  place  in  the  system  of  cultural  concepts.2 

Antinomic  Character  of  Custom.  Custom,  then,  is  not  related  to  law 
and  to  morals  systematically;  but  it  is  related  to  them  historically.  It  is 
the  common  anterior  form  in  which  law  and  morals  are  contained,  still 
undeveloped  and  indistinct,  the  “state  of  indifference  from  which  the 
forms  of  law  and  of  morality  issue  in  different  directions”  (Georg 
Simmel).  Thus,  the  custom  of  giving  alms  develops  into  the  moral  duty 
of  charity,  on  the  one  hand,  and  into  the  institution  of  the  poor  law,  on 
the  other.  It  is  the  destination  of  custom  to  be  absorbed  by  law  and  by 
morals  after  having  prepared  and  rendered  possible  both  law  and 
morals. 

This  character  of  custom  as  a  preparatory  school  of  law  and  morals 
explains  the  degeneration  of  custom  which  occurs  as  soon  as  law  and 
morals  have  evolved  as  independent  cultural  forms  and  separated  from 
each  other.  Then  custom  becomes  a  mixed  product,  intrinsically  absurd, 
of  legal  and  moral  evaluations.  The  outwardness  of  law  may  be  attrib¬ 
uted  to  it  as  correctly  as  the  inwardness  of  morals,  in  all  their  respective 
meanings.  On  the  one  hand,  custom  shares  the  outwardness  of  law:  it  is 
concerned  only  with  external  conduct;  it  obliges  only  in  the  interest  of 
an  outside  obligee;  its  commands  approach  their  addressee  from  the  out¬ 
side;  and  it  is  satisfied  if  he  obeys  them  outwardly  no  matter  what  his 
motive.  On  the  other  hand,  it  also  claims  the  inwardness  of  morals:  it 
sets  store  not  by  the  handshake  but  by  the  sympathy  attested  thereby; 
one  owes  it  not  to  others  but  to  oneself  to  observe  the  decencies;  our 

1  Neither  has  the  problem  been  brought  any  nearer  to  a  solution  by  Stammler’s 
concept  of  the  “conventional  rule”  The  claim  of  custom  to  be  valid  is  rather  more 
“autocratic”  than  that  of  the  law. 

2  Contra;  Weigelin,  Sitte,  Recht  tjnd  Moral  (19x9)  91  et  seq.;  Batjmgarten, 
I  WlSSENSCHAIT  VOM  RECHT  (1920)  190. 
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social  conscience  and  not  a  book  of  etiquette  imposes  our  “social  obliga¬ 
tions’5  upon  us;  only  he  who  respects  custom  is  a  gentleman,  while  he 
who  just  “follows”  it  externally  is  an  upstart.  Yet  these  mutually  exclu¬ 
sive  views  are  inseparably  combined  in  custom,  namely,  by  means  of  a 
fiction,  by  the  “conventional  lie.”  People  have  tacitly  agreed  to  behave 
as  if  back  of  the  outwardness  of  custom  there  were  a  corresponding  in¬ 
wardness;  back  of  appearance,  a  reality;  back  of  the  greeting,  devotion; 
back  of  the  contribution  expressed  in  four  figures,  the  “generosity” 
which  has  become  a  hackneyed  form.  People  have  agreed  with  the 
sophisticated  grin  of  augurs  to  take  paper  for  gold  without  raising  the 
painful  question  of  its  backing.  But  just  because  custom  combines  the 
twofold  force  of  outer  and  inner  mode  of  obligation,  even  if  only  by 
fiction,  it  is  much  more  powerful  than  are  morals  and  law.  “Not  morality 
rules  the  world,  but  a  hardened  form  thereof,  custom.  The  world  as  it 
has  come  to  be  forgives  a  violation  of  morality  more  readily  than  one  of 
custom.  Happy  the  times  and  the  peoples  where  custom  and  morality 
still  are  one!  All  the  struggles  occurring  in  large  and  in  small  affairs,  in 
general  and  in  particular,  turn  on  cancelling  the  contradiction  between 
these  two  and  rendering  the  rigid  form  of  custom  fluid  for  inner  moral¬ 
ity,  on  redetermining  the  coin  according  to  the  inner  value  it  contains,” 
as  Berthold  Auerbach  says.  But  the  most  impressive  criticism  of  custom 
—  as  well  as  of  law  —  has  been  made  by  Leo  Tolstoy.  Again  and  again 
we  meet  in  his  novels  the  contrast  between  the  goodness  without  form 
of  the  lower  classes  of  the  people  and  the  forms  without  goodness  of 
“society.” 

Social  Function  of  Custom.  Along  with  its  moral  genuineness,  how¬ 
ever,  custom  loses  also  its  social  function.  Unlike  “good  old  custom,” 
“refined  manners”  are  no  longer  popular  custom  but  the  custom  of  a 
class;  custom  was  “rural-moral,”  decorum  is  “urbane”;  custom  was 
rustic,  courtesy  is  courtly;  custom  was  a  matter  of  the  “community,” 
convention  is  a  matter  of  “society”  3  —  or  rather  of  the  society  page. 
Custom  worked  to  unite  the  people,  convention  works  to  split  the  people. 
Convention  expresses  the  will  and  the  ability  to  be  counted  as  belonging 
to  a  certain  upper  stratum  of  society,  the  masonic  greeting  of  the  ini¬ 
tiated  which  is  changed  as  soon  as  once  the  uninitiated  learn  it  and  make 
use  of  it.  So,  whereas  custom  was  enduring  as  a  bond  between  changing 
generations,  convention  is  subject  to  fashion.  For  we  call  fashion  the 
endeavor  of  the  “upper”  class  to  distinguish  itself  by  external  marks 
from  the  “lower”  class,  the  more  and  more  accelerated  race  of  the  lower 

8  Cf.  Tonnies,  Die  Sitte  (1908). 
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in  competing  with  the  upper  class,  which  finds  itself  forced  again  and 
again  to  change  those  tokens  of  its  higher  dignity  as  soon  as  the  lower 
class,  too,  has  appropriated  them.  This  class  character  of  convention  is 
shown,  more  clearly  than  by  anything  else,  by  the  fact  that  convention 
is  required  to  be  known  and  mastered  rather  than  complied  with.  For 
convention  is  quite  unlike  moral  rules,  which  cannot  be  violated  at  all 
except  consciously,  and  unlike  legal  prescriptions,  where  culpability  is, 
if  anything,  aggravated  by  consciousness  of  wrongdoing.  Convention, 
contrariwise,  least  forgives  the  booby  who  “doesn’t  know  what  is 
proper,”  but  in  everything  smilingly  indulges  the  playboy  who  knows 
how  gracefully  to  disregard  a  conventional  form. 

Yet  it  would  be  a  mistake  even  after  the  separation  of  law  and  morals 
to  deny  any  social  function  to  custom.  Even  in  “society”  there  still  sur¬ 
vive  numerous  fragments  of  “community,”  social  classes  and  primitive 
peoples  where  custom  preserves  its  unbroken  unity  and  where  it  still 
has  to  fulfill  its  educational  work.  Again,  just  as  in  the  life  of  the  group 
the  rule  of  custom  prepares  its  transformation  into  morals  (and  into 
law),  so  morals  are  brought  home  to  the  individual  in  his  education  first 
in  the  form  of  custom.  No  education  in  its  beginnings  can  do  without 
the  categorical  norm:  “That  is  not  done”  —  which  after  all  is  a  reference 
to  custom.  But  this  function  which  custom  still  discharges  at  present 
does  not  detract  from  our  previous  statement  that  it  is  not  systematically 
coordinate  with  law  and  morals  but  is  historically  antecedent  to  them  — 
just  as  battle-ax  and  javdin  are  still  in  use  today,  yet  should  not  appear 
in  a  systematic  science  of  arms,  except  in  the  historical  introduction. 


Section  7 

The  Purpose  op  Law 

* 

Falk:  “Do  you  think  that  men  are  created  for  states?  Or  that  states  exist  for  men?” 
Ernst:  “Some  seem  willing  to  affirm  the  former.  But  the  latter  may  well  be  more 
true.”  —  Lessing 


Our  discussions  have  shown  that  justice  is  the  specific  idea  of  law, 
sufficient  to  unfold  the  concept  of  law,  but  that  it  does  not  exhaust  the 
idea  of  the  law.  For  two  reasons,  justice  alone  has  been  found  to  be 
insufficient  for  legal  rules  of  definite  contents  to  be  derived  from  it. 
Justice  demands  that  equals  be  treated  equally,  different  ones  differently 
according  to  their  differences;  but  it  leaves  open  the  two  questions, 
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whom  to  consider  equal  or  different,  and  how  to  treat  them.  Justice  de¬ 
termines  only  the  form  of  law.  In  order  to  get  the  content  of  the  law,  a 
second  idea  must  be  added,  viz.,  expediency.  The  question  of  justice  has 
been  raised  and  answered  independently  of  questions  of  expediency  or 
suitability  for  any  purpose,  including  the  purpose  of  the  state.  But 
within  the  framework  of  the  question  of  the  purpose  of  law,  the  state 
for  the  first  time  enters  the  scope  of  our  investigation.  Since  law,  or  an 
essential  part  of  it,  is  the  will  of  the  state,  and  the  state,  or  an  essential 
part  of  it,  is  an  institution  of  law,  the  questions  of  the  purpose  of  law 
and  the  purpose  of  the  state  are  inseparable. 

In  raising  the  question  of  the  purpose  of  law,  we  do  not  indeed  seek 
empirical  statements  of  the  purposes  which  may  have  produced  the  law, 
but  rather  seek  the  transempirical  idea  of  purpose  by  which  law  is  to  be 
measured.  The  answer  to  this  question  we  may  obtain  only  by  consider¬ 
ing  what  values  may  be  said  to  be  absolutely  valid  in  the  same  way  as 
the  absolute  value  of  the  just,  and  which  of  these,  beside  the  value  of 
the  just,  law  is  intended  and  is  suitable  to  serve.  We  may,  however,  be 
content  to  point  to  the  traditional  triad  of  ultimate  values,  the  ethical, 
logical,  and  aesthetical  ones,  the  ideals  of  the  good,  the  true,  and  the 
beautiful,  because  it  is  evident  that  law  may  intend  to  serve  only  one 
of  them  directly,  namely,  the  ethical  value  of  the  good. 

To  be  sure,  the  ethical  value  of  the  good  takes  in  the  other  absolute 
values  in  the  way  described  above  (sec.  5,  supra) ;  the  logical  value  of 
the  true  and  the  aesthetical  value  of  the  beautiful,  by  entering  the 
theory  of  ethical  goods  as  ends  of  ethical  action,  are  invested  again  with 
an  —  ethical  —  value  character.  The  theory  of  ethical  goods  and  the 
theory  of  ethical  duties  are  mutually  dependent  in  that,  on  the  one 
hand,  the  fulfilling  of  moral  duties  finds  its  reflection  in  a  moral  good, 
viz.,  the  moral  personality,  and,  on  the  other  hand,  the  moral  goods,  such 
as  truth,  in  turn  call  forth  requirements  of  moral  duties  such  as 
veracity,1 

Individual  Values ,  Collective  Values ,  Work  Values .  Now  the  ethical 
goods  which  result  in  this  way  are  not  all  attainable  simultaneously. 
Rather,  we  can  serve  one  only  at  the  price  of  neglecting  or  even  violat¬ 
ing  the  others.  This  becomes  apparent  at  once  when  we  realize  the 
substrata  of  the  different  ethical  goods. 

In  the  whole  sphere  of  the  world  of  experience,  there  are  only  three 

1  “The  moral  may  be  perceived  as  the  form  of  the  Ought  attached  to  the  value 
contents  of  life.  In  substance,  however,  it  is  the  personal  direction  toward  the  su¬ 
preme  objective  value  of  our  own  inner  essence.”  Spranger,  Lebensformen  (3d. 
ed.  1922)  257-258. 
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kinds  of  subjects  susceptible  of  absolute  worth:  individual  human  per¬ 
sonalities,  human  collective  personalities,  and  human  works.  According 
to  these  substrata  we  may  distinguish  three  kinds  of  values:  individual 
values,  collective  values,  and  work  values.  Individual  value  is  the  per¬ 
sonality.  Ethical,  too,  is  the  value  of  which  collective  personalities,  if 
they  are  recognized,  are  susceptible.  The  aesthetic  and  logical  values  re¬ 
veal  themselves  in  the  works  of  the  arts  and  sciences  as  work  values. 

It  may  now  be  easily  shown  that  one  is  unable  to  serve  all  these  values 
equally.  “Only  he  who  purely  serves  the  cause  has  personality  in  the 
field  of  science.  And  this  is  so  not  only  in  the  field  of  science.  We  know 
of  no  great  artist  who  ever  did  anything  else  but  serve  his  cause,  and 
it  alone.”  2  Thus  the  work  values  demand  the  opposite  of  what  the 
individual  values  require:  not  personality  but  objectivity.  In  the  field  of 
the  individual  value  of  the  moral  personality,  there  prevails  an  “ethic 
of  sentiment,”  e.g.,  truth  at  any  price;  in  the  field  of  collective  values, 
there  prevails  an  “ethic  of  responsibility,”  e.g.,  diplomatic  lies  for  the 
sake  of  the  common  weal.3  Thus  the  collective  values  demand  the  oppo¬ 
site  of  what  the  individual  values  require.  “One  asks:  What  happens 
afterwards?  The  other  asks  but:  Is  it  right?”  as  Theodor  Storm  says, 
if  in  another  sense.  Finally,  hardly  soluble  tensions  exist  between  the 
purpose  of  the  power  of  collective  personalities  and  the  purpose  of  cul¬ 
ture.  “Now  power  is  in  itself  evil  no  matter  who  wields  it.  Inevitably 
one  gets  into  the  hands  of  those  forces  which  are  least  concerned  just 
with  the  continued  flowering  of  culture.”  4  Thus  the  collective  values 
demand  the  opposite  of  what  the  work  values  require. 


Three  Alternatives  of  World  Outlook ,  So  one  has  to  reach  a  decision 
whether  to  allot  first  place  in  the  hierarchy  of  values  to  the  individual, 
the  collective,  or  the  work  values.  According  to  the  decision,  as  to 
whether  the  way  of  life,  and  in  particular  of  the  law  and  the  state,  is  to 
aim  at  one  or  the  other  of  those  groups  of  values,  we  distinguish  indi- 

2  Max  Weber,  Wissenschaft  als  Beruf  (1919)  13. 

3  Max  Weber,  Polxtik  als  Beruf  (1919)  56-57.  An  example  of  sacrificing  the 
ethic  of  sentiment  for  the  sake  of  the  ethic  of  responsibility  may  be  found  in  Wera 
Figners  Erustnerungen  :  “Reason  advised  to  join  the  comrades  who  took  the  path 
of  political  terror.  Feeling  drew  us  back  into  the  world  of  the  wretched  and  dis¬ 
inherited.  It  was  only  later  that  we  recognized  that  that  mood  was  the  urge  toward 
a  morally  pure  life,  toward  higher  personal  values.  After  an  inner  struggle  we  mas¬ 
tered  our  feeling,  our  mood;  we  renounced  the  moral  satisfaction  that  life  and  work 
in  the  country  would  have  given  us,  and  stepped  into  the  rank  and  file  of  the  com¬ 
rades  who  were  our  superiors  by  political  instinct.” 

*  Jakob  Burckhardt,  Weltgeschichtliche  Betrachtungen  (3d  ed.  1918)  96. 
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vidualistic,  transindividualistic,  and  wholly  transpersonal  views.5  Let 
us  illustrate  the  opposition  of  these  views  in  a  series  of  pithy  sentences, 
each  of  which  has  been  pronounced  categorically  in  the  author’s  belief  of 
its  incontrovertibility. 

Popper-Lynkeus:  “The  disappearance  from  the  world,  without  or 
indeed  against  his  will,  of  any  individual,  no  matter  how  insignificant, 
who  did  not  intentionally  endanger  the  life  of  anyone  else,  is  incompar¬ 
ably  more  important  than  all  political,  religious  or  national  events  and 
the  entire  scientific,  artistic  and  technical  progress  of  all  centuries  and 
all  peoples  taken  together.”  Schiller:  “Everything  may  be  sacrificed  to 
the  state  except  that  to  which  the  state  itself  is  but  a  subservient  means. 
The  state  itself  is  never  an  end,  it  is  important  only  as  a  condition  under 
which  the  end  of  mankind  may  be  attained,  and  this  end  of  mankind  is 
nothing  but  the  full  development  of  all  the  faculties  of  man.”  These 
individualistic  attitudes  are  confronted  by  equally  brusque  transindi- 
vidualistic  ones:  that  absolute  morality  is  nothing  else  “than  the  abso¬ 
lute  life  in  the  fatherland  and  for  the  people”;  “the  absolute  moral 
totality,  nothing  else  than  the  people  itself”;  the  state,  “the  basis  and 
the  center  of  the  other  concrete  aspects  of  national  life,  the  arts,  cus¬ 
toms,  religion,  and  sciences;  all  spiritual  activity  has  but  the  purpose  to 
become  conscious  of  that  consolidation”  (Hegel).  “The  (Italian)  nation 
is  an  organism  with  purposes,  life,  means  of  action,  which  in  force  and 
duration  surpass  those  of  its  separate  or  grouped  individual  members; 
it  is  a  moral,  political,  and  economic  unit  which  is  integrally  realized  in 
the  (Fascist)  state”  (Mussolini,  Carta  del  Lavoro).  The  transpersonal 
view  is  expressed  in  the  statement  by  Kurt  Eisner:  “I  for  one  value 
my  life  not  so  highly  as  a  creation  of  eternal  art  and  do  not  estimate 
art  so  low  as  to  be  worth  less  than  living  beings,”  and  also  in  the  other, 
indescribably  harsh  sentence:  “A  statue  by  Phidias  counterbalances  all 
the  misery  of  the  millions  of  slaves  of  antiquity”  (Treitschke) ,  and  in 
the  early  words  of  Plutarch:  “We  cherish  a  work  and  despise  its  maker.” 
When  the  temple  on  the  Nile  island  of  Philae  was  sacrificed  to  irriga¬ 
tion  works,  Sir  George  Birdwood  publicly  complained  about  it.  There¬ 
upon  he  was  asked  by  Sir  George  Knollys:  “What  would  Sir  George 
Birdwood  do  if  he  were  alone  in  a  burning  house  with  a  living  child 
and  Raphael’s  Dresden  Madonna?”  Sir  George  Birdwood  replied  he 
would  prefer  the  Dresden  Madonna.6  On  the  other  hand,  it  has  been 

5  In  another,  more  widespread  terminology,  individualism  is  contrasted  with 
universalism;  cf.  e.g.,  G.  Jellinek,  Allgemeine  Staatslehre  (3d  ed.)  174; 

WlNDELBAND,  ElNLEITTING  IN  DIE  PhILOSOPHIE  (1914)  64,*  SPANN,  HAUPTTHEORIEN 
DER  VOLKSWIRTSCHAETSLEHRE  (20th  ed.  I930)  26  €t  Seq. 

0  Analysis  of  this  example  in  Spranger,  Lebensformen  (3d  ed.  1922)  283. 
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said  by  Friedrich  Nietzsche:  “Great  men  without  works  are  perhaps 
more  badly  needed  than  great  works  for  which  such  a  price  of  human 
lives  must  be  paid.”  And  Gerhart  Hauptmann  during  the  War  [of 
1914-1918]  said  in  answer  to  an  attack  by  Romain  Rolland  concerning 
the  destruction  of  works  of  art  by  acts  of  war:  “All  honor  to  Rubens, 
but  I  am  among  those  who  are  pained  far  more  deeply  by  the  shot- 
through  breast  of  a  human  brother.” 

Let  us  now  cast  in  conceptual  forms  the  oppositions  we  have 
illustrated. 

In  the  individualistic  view,  work  values  and  collective  values  are  sub¬ 
servient  to  personality  values.  Culture  is  but  a  means  to  cultivate  the 
person;  the  state  and  the  law  are  but  institutions  to  secure  and  promote 
individuals. 

In  the  transindividualistic  view,  personality  values  and  work  values 
are  subservient  to  collective  values,  morality  and  culture  to  the  state 
and  the  law. 

In  the  transpersonal  view,  personality  values  and  collective  values 
are  subservient  to  work  values,  morality  as  well  as  law  and  the  state 
to  culture. 

The  ultimate  ends  may  be  summarized  by  the  slogans  of  freedom,  for 
the  individualistic  view;  nation,  for  the  transindividualistic  view;  and 
culture,  for  the  transpersonal  view. 


Three  Views  oj  the  Law .  Law  and  the  state,  in  the  individualistic  view, 
are  relations  between  the  individuals;  in  the  transindividualistic 
view,  they  are  a  totality  above  the  individuals ;  in  the  transpersonal  view, 
they  are  relations  of  the  individuals  to  something  outside  their  selves, 
to  their  common  labor,  their  common  work. 

The  transindividualistic  doctrine  illustrates  its  view  of  the  state  and 
the  legal  community  by  the  analogy  of  the  organism:  as  in  the  human 
body,  so  in  a  good  state  the  whole  does  not  exist  for  the  members  but 
the  members  exist  for  the  whole. 

The  individualistic  view  uses  as  illustration  the  analogy  of  the  con¬ 
tract.7  Like  the  organism  doctrine,  the  contract  doctrine  does  not  apply 
to  the  actual  state.  It  means,  not  that  real  states  have  been  created  de¬ 
liberately  by  way  of  contract,  but  only  that  a  right  state  must  be  able  to 
be  conceived  as  originating  in  a  contract  between  its  members.  The  con¬ 
tract  “is  by  no  means  necessarily  to  be  presumed  as  a  fact”;  “rather  is  it 

7  That  the  contract  theory  is  to  be  exclusively  attached  to  the  individualistic 
view  is  denied  by  Guterman  in  his  review  of  this  book  in  41  Archiv  fIjr  Sozial- 
WISSENSCHAET  TJND  SOZIALPOLITIK  507. 
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a  mere  idea  of  reason,  which,  however,  has  its  undoubted  practical 
reality,  viz.,  to  bind  every  legislator  so  to  make  his  laws  that  they  could 
have  originated  in  the  united  will  of  a  whole  people,  and  to  regard  each 
subject  who  is  desirous  of  being  a  citizen,  as  if  he  had  agreed  to  join 
in  such  a  will.  For  this  is  the  touchstone  of  the  legality  of  any  public 
statute”  (Kant).  So  the  contract  theory  declares  the  state  justified  not 
because,  but  rather  if,  it  may  be  conceived  as  originating  in  a  contract, 
because  only  then,  indeed,  it  may  be  regarded  as  in  the  interest  of  every 
one  of  its  members.  Therefore,  wherever  the  contract  theory  uses  the 
term  “will,”  one  must  insert  the  term  “interest”  for  which  the  former 
figuratively  stands,  if  one  is  to  understand  the  contract  theory  correctly.8 

Again,  the  transpersonal  view  not  infrequently  uses  the  analogy  of  a 
building  being  erected  by  workers  who  are  joined  together  neither  by 
a  whole  including  them  nor  by  direct  relations  connecting  them,  but  by 
the  common  labor  they  perform  and  by  the  common  work  that  is  to  be 
produced  thereby. 

As  technical  terms,  finally,  following  in  part  Ferdinand  Tonnies,  we 
propose  the  word  “society”  for  living  together  as  constructed  on  the 
basis  of  individualism,  “collectivity”  for  the  collective  structure  viewed 
transindividualistically,  and  “community”  for  the  transpersonal  form 
of  human  relations.  Whereas  society  and  collectivity  are  direct  social 
relations  and  structures,  the  community  is  a  structure  the  social  coher¬ 
ence  of  which  is  brought  about  indirectly  by  a  common  cause. 


Dialectic  Relation  of  the  Three  Views  of  the  Law .  Society,  collec¬ 
tivity,  and  community  are  related  to  one  another  dialectically.  Each  of 
them  turns  into  the  other.  Each  can  be  attained  only  by  striving  for 
another. 

The  ultimate  end  of  society  is  the  personality,  but  personality  is 
among  those  values  which  can  be  attained  only  if  they  are  not  striven 
for.  Personality  is  but  the  unexpected  reward  of  selfless  devotion  to  the 
cause;  it  is  a  matter  of  gift  and  grace  alone.  “Whosoever  will  save  his 
life  shall  lose  it,  and  whosoever  will  lose  his  life  shall  find  it.”  Personality 
is  acquired  only  by  self-forgetting  objectivity.  The  boy  who  ardently 
endeavors  to  practice  a  character  handwriting  certainly  gets  an  ugly 
-  handwriting,  but  never  a  characteristic  one.  So  he  who  strives  directly 

8  Therefore,  it  is  no  improvement  upon  but  only  another  expression  of  the  basic 
idea  of  the  contract  theory  to  base  the  state  on  negotiorum  gestio  [a  quasi  contract 
in  civil  law,  arising  from  a  transaction  in  behalf  of  another  without  his  request] 
rather  than  on  contract,  as  proposed  by  Theodor  Herzl,  Judenstaat  (6th  ed.)  72 
et  seq. 
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to  become  a  personality  may  well  become  a  dandy  with  a  mirror  in  his 
hand,  but  never  a  personality. 

But  what  applies  to  the  personality  also  applies  to  the  collectivity, 
the  nation.  National  character  likewise  cannot  be  attained  by  ever  so 
ardent  direct  efforts,  it  is  but  a  matter  of  gift  and  grace.  A  people  be¬ 
comes  a  nation  not  by  striving  after  a  peculiar  national  character  but 
by  self-forgetful  devotion  to  universally  valid  tasks.  Deliberate  “regional 
art”  and  “patriotic  poetry”  will  always  remain  second-rate  artistically. 
But  art  occupied  with  the  great  subjects  of  mankind  is  also  inescapably 
national.  A  German  truth,  a  German  God,  do  not  exist  as  ends  of 
German  endeavors,  but  what  a  German  does  for  the  sake  of  a  cause 
becomes  inescapably  German.  Nation  as  well  as  personality  are  cate¬ 
gories  subsequently  applied  by  history;  they  are  not  ideals  for  cultural 
action. 

So  both  society  and  collectivity  refer  to  work  and  community.  But 
work  and  community  in  turn  refer  back  to  society  and  collectivity,  in 
an  interdependency  the  ring  of  which  cannot  be  broken.  Just  as  a  per¬ 
sonality  can  be  developed  only  by  objective  devotion  to  work,  so  the 
truly  great  work  in  turn  is  but  the  overflow  of  a  rich  personality:  “His 
work  is  greatest  who  can  do  no  other.”  And  just  as  the  personality,  so 
the  nation  is  the  precondition  of  any  true  community  of  work.  Indeed, 
the  end  of  community  labors  is  not  the  isolated  work,  not  the  book  that 
gathers  dust  in  the  library  or  the  statue  that  lies  buried  in  the  earth,  but 
rather  culture,  i.e.,  the  articulated  whole,  the  living  unity  in  which  all 
cultural  ends  are  joined.  But  that  unity  rests  not  in  the  works  themselves 
but  in  the  consciousness  uniting  them,  and  not  in  an  individual  con¬ 
sciousness  which  would  be  altogether  unable  to  grasp  its  fullness  but 
in  the  collective  consciousness  of  the  nation  which  embraces  the  indi¬ 
viduals  and  joins  the  generations. 

So  it  is  but  emphasis  on  one  link  in  a  closed  ring,  and  not  a  break  in 
the  ring,  to  point  sometimes  to  the  individual  personality,  sometimes  to 
the  collective  personality,  and  sometimes  to  the  culture  of  work  as  the 
ultimate  end  of  individual  and  collective  life.  These  three  possible  views 
of  the  law  and  the  state  result  from  emphasizing  different  elements  of  an 
indivisible  whole.9 

The  Transpersonal  Vim  in  Particular .  But  empirically  they  are  em¬ 
bodied  in  the  political  parties.  Only  the  idea  of  the  culture  of  work  is 
not  expressed  in  the  policies  of  any  particular  party.  It  is  not  a  program 

These  explanations  show  that  I  by  no  means  ^hypostatize  a  relative  contrast 
into  an  absolute  one,”  as  I  am  reproached  with  doing  by  Erich  Kaufmann,  Kritik 
OER  NEUKANTISCHEN  ReCHTSPHILOSOPHIE  (1921)  71  note. 
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but  a  feeling  for  a  way  of  life  —  such  as  the  way  of  life  of  the  [German] 
Youth  Movement,  which  is  expressed  in  the  word  “community.”  Since 
transpersonalism  in  a  peculiar  way  combines  individualistic  and  trans- 
individualistic  elements,  it  may  provide  the  background  of  personal 
conviction  for  all  party  attitudes.  But  no  state  as  yet  has  formed  itself 
in  accordance  with  transpersonalism,  which  for  empirical  reasons  seems 
to  be  adequate  to  partial  legal  communities  only,  such  as  universities, 
religious  orders,  or  the  Catholic  Church,  and  not  to  the  total  legal  com¬ 
munity  of  the  state.  To  be  sure,  transpersonalism,  too,  has  the  idea  of 
a  form  of  government  attached  to  it,  viz.,  the  state  organized  by  occupa¬ 
tional  Estates.  But  where  that  idea  of  the  state  of  transpersonal  work, 
the  stato  corporative ),  has  been  realized,  it  has  become  the  mere  fagade  of 
a  state  of  transindividualistic  power.  And  yet  it  is  with  the  transpersonal 
standard  that  nations  are  subsequently  measured  by  history.  The  urge 
to  self-preservation  of  living  peoples  wants  the  state  to  serve  them,  as 
-individuals  or  as  collectivities.  But  history  on  the  contrary  appraises 
states  according  to  what  remains  when  men  and  peoples  have  passed: 
according  to  their  works. 

In  the  following  pages,  however,  no  attempt  will  be  made  to  construe 
in  a  vacuum  the  ideal  image  of  a  state  oriented  toward  the  transpersonal 
culture  of  work.10  Rather,  the  individualistic  and  transindividualistic 
views  of  the  state  and  the  law  will  be  demonstrated  in  the  ideologies  of 
parties  in  which  they  have  become  embodied  historically. 


Section  8 

Legal  Philosophical  Theory  of  Parties 

Nobody  stands  in  the  air  above  the  parties.  You  fools  are 

Roaming  between  the  foes ,  sure  to  be  hit  in  the  clash .  —  Adolf  Glasbrenner 

In  the  following  pages,  we  shall  deal  with  partisan  views,  that  is, 
with  the  ideologies  of  parties.  It  may  be  objected  that  in  regarding  the 
ideology  of  a  party  we  do  not  regard  the  party  from  its  most  essential 
aspect;  that  the  interest  of  the  party  alone  is  real,  and  the  ideology  of 
the  party  is  a  mere  pretext,  merely  the  fine  fagade  of  that  interest. 

10  Suggestions  in  that  direction  in  Radbruch,  Kultijriehre  des  Sozialismus  (2d 
ed.  1927)  and  Radbruch,  Wilhelm  Meisters  sozialpolitische  Sendung  (1919)  8 
Logos  152  et  seq . 
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Significance  0]  the  Party  Ideologies .  Let  us  assume  for  the  moment 
that  a  party  has  really  been  founded  upon  mere  political  interests  with¬ 
out  any  cooperation  of  political  ideas.  Even  such  a  party  is  of  sociologi¬ 
cal  necessity  forced  to  provide  itself  with  an  ideology,  i.e.,  at  least  to 
pretend  that  its  special  interest  coincides  with  the  general  interest.  To 
be  sure,  such  a  party  ideology  at  first  is  nothing  but  the  enchanting 
dress  that  covers  the  bareness  of  the  interest,  but  it  is  sociologically 
bound  soon  to  become  more  than  that.  For  the  ideology  of  a  party  is 
directed  not  only  toward  fighting  the  adversary  but  also  toward 
enlisting  new  adherents.  Around  the  nucleus  group  which  is  bound 
to  this  party  by  an  interest  there  gathers  an  ever-expanding  circle 
of  party  members  whose  adherence  depends  not  on  the  interest  but 
on  the  idea  of  the  party  and  who  therefore  insist  on  the  consistent 
and  complete  carrying  out  of  the  idea  even  at  the  expense  of  the  in¬ 
terest,  thus  binding  the  party  to  the  idea  which  in  turn  bound  them  to 
the  party. 

There  is  still  another  way  in  which  the  idea  of  a  party  grows  beyond 
its  interest.  The  armies  in  the  struggle  of  parties  must  extend  their  ideal 
fronts  farther  and  farther  lest  they  be  outflanked.  The  competition  be¬ 
tween  the  parties  forces  each  of  them  to  have  planks  concerning  all  the 
questions  of  public  life,  even  those  which  are  connected  with  its  original 
interest  only  loosely  or  not  at  all.  Thus  a  party  platform  comes  to  in¬ 
clude  more  and  more  demands  that  are  called  forth  only  by  ideological 
motives  and  not  by  sociological  conditions. 

At  the  moment  the  interest  appeals  to  the  idea  it  in  turn  delivers  it¬ 
self  up  to  the  logic  of  that  idea,  which  now  goes  on  to  unfold  according 
to  its  own  law,  possibly  even  against  the  interest  that  called  it  into 
service.  Like  a  ghost,  the  spirit  may  perhaps  be  called  at  will  but  may 
not  be  sent  back  home  at  will.  The  interest  cannot  use  the  service  of  the 
idea  without  in  turn  becoming  subservient  to  the  idea.  Of  sociological 
necessity,  the  interest  unwillingly  becomes  the  vehicle  of  the  idea.  Hegel 
sees  the  “trick  of  reason”  in  its  making  the  unwilling  interests  work  for 
it. 

So,  in  turning  now  to  the  ideologies  of  parties,  we  are  concerned  not 
with  a  mere  phantom  but  with  a  really  effective  sociological  force.1 


Individualism ,  The  individualistic  view  of  the  law  and  the  state  has 
been  the  first  to  have  its  precipitation  in  a  party  ideology,  indeed,  in  a 

1On  the  following,  cf.  Binder,  Philosophie  des  Rechts  288  et  seq.;  also  M,  E. 
Mayer,  Rechtsphilosophie  71  et  seq.,  and,  concerning  his  views,  M.  Salomon  in 
(1924-25)  18  Archiv  fur  Rechts-  tjnd  Wirtschaftsphilosophie  431  et  seq . 
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series  of  different  ideologies.  The  point  from  which  those  ideologies  ra¬ 
diate  in  different  directions  is  the  concept  of  the  individual.2 

One  may  at  first  be  inclined  to  locate  the  individual,  as  the  starting 
point  of  individualism,  in  the  empirical  particular  human  being.  But 
from  the  concrete  individual  with  all  his  fancies,  whims,  and  spleen, 
there  is  no  way  at  all  that  would  lead  to  a  legal  and  political  order 
serving  all  equally  (“To  please  everyone  is  impossible”),  but  only  one 
to  the  denial  of  any  law  and  any  state.  Max  Stirner,  who  started  with 
the  “single  one,”  i.e.,  the  concrete  ego,  consistently  had  to  end  in  anarch¬ 
ism.  Anarchism  is  that  form  of  individualism  which  assumes  to  be  able 
to  start  from  the  empirical,  concrete  individuality. 

So  the  law  and  the  state  cannot  aim  at  serving  the  real  particular 
human  being  with  all  his  inclinations,  no  matter  how  unreasonable  and 
immoral.  But  no  more  can  they  be  oriented  toward  the  ideal  image  of 
the  perfectly  moral  and  reasonable  man.  It  is  of  the  essence  of  reason 
and  morality  that  they  cannot  result  from  legal  compulsion  but  can 
only  be  achieved  in  freedom.  This  wrecked  enlightened  despotism,  which 
constituted  another  form  of  individualism,3  for  it  wanted  to  serve  the 
individuals  —  serve  them  even  against  their  wills  —  and  to  enforce  the 
unenforceable:  reason  and  morality.  Enlightened  despotism  is  that  form 
of  individualism  which  makes  the  morality  and  reason  of  individuals  the 
objects  of  direct  compulsion. 

The  Concept  of  the  Individual .  The  concept  of  the  individual,  then, 
at  which  liberalism  as  well  as  democracy  aims,  must  be  the  mean  be¬ 
tween  the  empirical  individuality  and  the  moral  personality.  This  is  the 
natural  individual  inasmuch  as  he  may  become  a  moral  personality,  the 
personified  idea  of  the  capacity  for  morality:  personified  freedom.  Hence 
there  result  the  progressively  more  precise  statements:  that  the  law  ought 
to  serve  the  individual  —  the  law  ought  to  render  possible  individual 
morality  —  the  law  ought  to  effect  individual  freedom  —  as  far  as  it  can 

3  The  individual  as  the  subject  of  the  purpose  of  the  legal  norm  and  the  individual 
as  the  point  of  attack  for  the  motivating  force  of  the  legal  norm  are  different  prob¬ 
lems.  The  former  is  dealt  with  here,  while  the  latter  is  discussed  in  my  lecture 
Der  Mensch  im  Recht  (1927).  How  the  Romans  thought  of  man  in  the  law  in 
the  latter  sense  has  on  one  occasion  been  stated  by  Goethe:  “They  were  really 
interested  in  man  only  inasmuch  as  something  can  be  gained  from  him  by  force  or 
by  persuasion15  —  the  very  clever  and  very  selfish  man,  homo  oeconomicus ,  who 
until  today  has  also  remained  homo  juridicns.  How  the  Romans,  on  the  other  hand, 
regarded  the  individual  as  the  subject  of  the  purpose  of  the  legal  norm  has  been 
shown  by  Hegel  in  the  statement  quoted  below,  n.  5. 

® Contra:  Guterman  in  41  Archiv  fur  Sozialwissenschaft  und  Sozialpolitik: 
506. 
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effect  it,  that  is,  not  inner  freedom  but  the  outward  liberty  which  inner 
freedom  presupposes,  the  deliverance  from  the  motivating  force  of  so¬ 
cietal  surroundings,  whether  it  consist  in  the  terrorism  of  the  fight  of  all 
against  all  or  in  the  suggestions  of  the  social  environment. 

In  one  sense,  therefore,  the  individual  of  the  individualistic  view  of 
the  state  is  the  isolated  individual,  who  is  connected  with  other  individu¬ 
als  by  no  bond  but  the  bonds  tied  by  the  law  itself.  Thus  in  the  individu¬ 
alistic  view  the  social  phenomenon  of  law  purports,  speaking  paradoxi¬ 
cally,  to  destroy  the  social,  i.e.,  the  fact  that  every  one  is  determined  by 
all  or  by  some  others,  and  to  replace  it  with  a  side  by  side  grouping  of 
free  individuals  without  contacts.  Expressing  it  less  paradoxically,  it 
purports  to  replace  the  wild-grown  irrationalism  of  manifold  tangled 
social  ties  with  a  rational  minimum  system  of  legal  relations.  The  legal 
maxim  runs:  “Law  separates  but  does  not  make  friends.”  We  sense  that 
delivering  effect  or,  if  a  hyperbole  is  permitted,  that  antisocial  function 
of  the  law  whenever  in  personal  relationships  that  are  hard  to  dis¬ 
entangle  we  regard  it  as  the  last  way  out  to  look  at  the  matter  in  a 
“purely  business,”  i.e.?  a  purely  legal,  way.4 

However,  the  individual  of  legal  philosophical  individualism,  being 
but  personified  liberty,  at  the  same  time  implies  the  equality  of  all  indi¬ 
viduals.  Whereas  difference,  peculiarity,  “individuality”  mark  the  em¬ 
pirical  individual  and  the  moral  personality  (“Each  owns  an  image  of 
what  he  ought  to  become”  a) ,  the  legal  philosophical  individual,  con¬ 
ceived  as  the  mere  capacity  of  empirical  individualities  for  individual¬ 
ized  morality,  is  as  such  incapable  of  any  individualizing  characteristic. 
He  is  an  individual  without  individuality,  comparable  and  frequently 
compared  to  the  atom  of  the  natural  sciences,  forever  equal  in  a  thou¬ 
sandfold  multiplications  and  infinite  reflections.  “Man  in  the  abstract, 
the  most  artificial,  most  regular,  most  refined  of  all  machines,  is  con¬ 
strued  and  invented,  and  he  looks  like  a  ghost  in  true  and  sober  bright 
daylight”  (Tonnies).5 

4  Schopenhauer  compares  human  society  to  a  society  of  porcupines  which  crowd 
together  in  order  to  warm  one  another  but  must  keep  apart  lest  they  be  hurt  by 
one  another’s  quills.  The  middle  distance  which  they  finally  discover  Schopenhauer 
calls  human  courtesy.  He  might  also  have  said:  the  law,  conceived  individualistically. 

a  [Quotation  from  a  poem  by  Angelus  Silesius.] 

5  Hegel,  Philosophie  der  Geschichte  (Reclam  ed.)  361,  shows  how  the  Romans 
created  this  concept  of  the  individuality:  “The  abstract  general  personality  did  not 
yet  exist  (among  the  Greeks),  for  the  mind  had  first  to  develop  to  that  form  of 
abstract  universality,  which  harshly  disciplined  mankind.  Here  in  Rome  we  now 
find  that  free  universality,  that  abstract  liberty,  which  on  the  one  hand  sets  the 
abstract  state,  politics,  and  power  above  the  concrete  individuality  and  fully  sub¬ 
ordinates  the  latter,  and  on  the  other  hand  creates  the  personality  confronting  that 
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The  abstract  nature  of  the  legal  philosophical  individual  may  be  most 
aptly  illuminated  by  the  picture  of  the  social  contract.  That  contract 
does  not  indeed  mean  the  real  agreement  of  real  wills  of  real  men,  but 
fictitiously  takes  for  intended  what  anyone  reasonably  cannot  be  un¬ 
willing  to  intend,  since  it  is  in  his  true  interest.  The  contracting  party  of 
the  social  contract  thus  is  fictitiously  taken  for  a  purely  rational  being 
who  knows,  and  is  solely  determined  by,  his  true  interest.  The  social 
contract  is  entered  into  not  by  real  men,  but  by  unending  repetitions  of 
one  abstract  rational  scheme. 

As  a  result,  the  individualistic  view  of  the  state  appears  to  some  so 
very  unindividualistic —  that  is  to  say,  if  the  term  is  related  not  to  the 
individual  but  to  individuality.  In  the  individualist  view,  moral  individu¬ 
ality,  just  because  it  is  a  value  of  the  highest  order,  and  law  and  the 
state  are  mere  means  subservient  to  it,  may  realize  itself  only  beyond  the 
juridical  sphere;  while  empirical  individuality  may  occur  in  the  legal 
order  only  in  the  general  form  of  a  personified  capacity  for  the  moral,  or 
of  personified  freedom,  which  is  the  form  of  the  individual  without  in¬ 
dividuality.  So  it  is  precisely  in  individualism  that  individuality  falls 
outside,  both  hither  and  yon,  of  the  idea  of  law. 

Liberalism  and  Democracy.  Liberalism  and  democracy,  differing  from 
anarchism  and  enlightened  despotism  because  of  their  different  concept 
of  the  individual,  are  distinguished  one  from  the  other  by  a  different 
evaluation  of  the  individual .b  The  earlier  characterization  of  democracy 
as  “left  liberalism,”  that  is  to  say,  a  more  intense  kind  of  liberalism,  was 
misleading.  That  liberalism  and  democracy  differ  not  merely  in  degree 
but  in  kind  is  indicated  by  the  opposition  of  their  most  extreme  forms: 
anarchism  as  utterly  intensified  liberalism,  and  socialism  as  democracy 
thought  through  to  a  conclusion,  namely,  continued  beyond  politics  into 
economics.  This  opposition  in  world  outlook  between  liberalism  and 
democracy  is  now  to  be  worked  out  step  by  step  from  its  political 
repercussions. 

Democracy  requires  the  unconditional  rule  of  the  will  of  the  majority; 
liberalism  demands  the  possibility  of  the  individual  will  maintaining  it¬ 
self  under  certain  circumstances  even  against  the  will  of  the  majority.. 
To  liberalism,  the  starting  points  of  political  philosophical  thought  are 

universality  —  the  freedom  of  the  ego  in  itself,  which  must  he  well  distinguished 
from  the  individuality.  For  personality  is  the  basic  determinant  of  the  law,  it  comes 
into  existence  mainly  in  property,  but  is  indifferent  to  the  concrete  determinations 
of  the  living  spirit,  with  which  individuality  is  concerned.” 

b  [The  term  “liberalism”  is  used  throughout  this  work  in  the  specific  sense  of  the 
nineteenth-century  laissez-faire  conception  of  the  state.] 
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the  rights  of  man,  the  fundamental  rights,  the  rights  of  liberty  of  the 
individual,  those  portions  of  his  natural  freedom  antecedent  to  the  state 
which  are  brought  into  the  state  with  the  unconditional  claim  for  respect 
because  the  state’s  task  and  its  justification  consist  exclusively  in  their 
protection:  “The  ultimate  end  of  any  political  society  is  the  preserva¬ 
tion  of  the  natural  and  imprescriptible  rights  of  man”  (Declaration  of 
1789).  In  the  democratic  view,  on  the  contrary,  the  individual’s  freedom 
that  is  antecedent  to  the  state  is  put  by  him  completely  at  the  disposal 
of  the  will  of  the  state,  the  will  of  the  majority,  in  consideration  of  and 
in  exchange  for  merely  the  opportunity  to  take  part  in  forming  that  will 
of  the  majority.  From  that  difference  of  fundamental  views  there  follow 
quite  different  principles  of  political  organization  of  liberalism  and  of 
democracy,  involving  the  long  misunderstood  antagonism  between 
Montesquieu  and  Rousseau.  Liberalism  pays  homage  to  Montesquieu’s- 
doctrine  of  the  separation  of  powers,  which  intends  to  play  the  two  pre-, 
tenders  for  absolutism,  monarch  and  majority,  against  each  other  in 
favor  of  the  unimpaired  rights  of  individual  liberty;  democracy  with 
Rousseau  rejects  the  separation  of  powers  because  it  combats  that  abso¬ 
lutism  of  the  majority  which  is  the  very  goal  of  democracy. 

Here  majority,  there  liberty;  here  participation  in  the  state  and  hence 
possibly  in  the  majority,  there  freedom  from  the  state;  here  “free  citi¬ 
zenship,”  there  “civil  liberty”;  here  rights  of  political  liberty  granted  by 
the  state,  there  natural  liberties  left  at  rest  by  the  state;  here  equality 
of  the  rights  of  liberty  granted,  there  a  liberty,  equally  left  to  all,  to  use 
very  different  natural  abilities,  an  equal  start  in  the  race  which  soon 
changes  into  inequality;  here  the  thought  of  equality  outweighs  that  of 
liberty,  there  contrariwise  the  thought  of  liberty  outweighs  that  of 
equality.  For  it  is  to  be  understood,  after  all  that  has  been  said,  that 
this  distinction  involves  not  the  elimination  of  the  liberal  by  the  demo¬ 
cratic  element  or  vice  versa,  but  the  predominance  of  one  or  the  other 
in  what  fascist  terminology  calls  the  “demo-liberal”  mixture. 

And  so  we  are  able  to  penetrate  to  the  opposition  in  world  outlook 
from  which  the  aforementioned  particular  oppositions  result.  In  algebraic 
terms:  democracy  attributes  to  the  individual  but  a  finite  value,  liberal¬ 
ism  an  infinite  one.  Consequently  in  democracy  the  value  of  the  indi¬ 
vidual  may  be  multiplied,  the  value  of  the  majority  of  individuals  ex¬ 
ceeding  that  of  their  minority;  on  the  contrary,  the  infinite  individual 
value  of  liberalism,  of  conceptual  necessity,  cannot  be  surpassed  even  by 
the  value  substance  of  no  matter  how  large  a  majority.  That  different 
evaluation  of  the  individual  seems  to  be  founded  on  the  different  struc¬ 
ture  of  the  ethical  concept  of  value  on  either  side.  To  the  liberal,  it 
appears  that  in  principle  the  moral  value  may  be  completely  fulfilled 


LEGAL  PHILOSOPHY  103 

in  a  single  individual.  Every  individual  is  called  upon  to  realize  the 
moral  value  that  is  for  all  equal  and  complete,  hence  unsurpassable  and 
therefore  infinite.  To  the  democrat,  on  the  contrary,  the  moral  value 
acquires  its  content  only  by  its  application  to  the  many  different  indi¬ 
viduals,  and  a  different  content  for  each  individual.  Only  in  an  infinite 
number  of  individuals  may  the  entire  wealth  of  the  moral  world  be 
displayed. 

Social  View  0}  the  Law ,  and  Socialism.  To  liberal  and  democratic 
individualism,  however,  there  must  be  added  social  individualism.  It 
originated  in  the  criticism  of  political  and  civic  equality  contrasting  with 
social  and  economic  inequality,  which  is  the  essence  of  “demo-liberal” 
individualism.  In  social  reality,  the  liberty  of  property,  equal  for  all, 
turns  for  the  owner  of  means  of  production  from  a  mere  dominion  over 
goods  into  a  dominion  over  men,  and  for  the  propertyless  classes  into 
serfdom  to  property.  The  liberty  to  contract,  equal  for  all,  turns  for  the 
property-owner  into  liberty  to  dictate,  and  for  the  man  without  property 
into  defenseless  subjection  to  dictation.  Political  rights,  equal  for  all, 
"mean  a  power  many  times  increased  in  the  hands  of  the  propertied 
groups  that  are  able  to  fill  the  coffers  of  parties  and  finance  the  press,  as 
compared  with  the  propertyless.  But  this  criticism  against  merely  legal 
formal  equality  is  in  the  last  resort  directed  against  the  isolated  indi¬ 
vidual  without  individuality,  from  which  the  demo-liberal  view  starts.  It 
implies  the  postulate  that  law  and  the  state  be  oriented  toward  the 
concrete  individual  in  society  0  —  not,  indeed,  toward  the  individuality 
of  every  single  being,  from  which,  as  has  been  shown,  no  way  at  all  leads 
to  any  conceivable  view  of  law  and  the  state,  yet  neither  toward  the 
abstract  generic  concept  of  man  thought  of  as  personified  liberty;  but 
rather  toward  a  plural  number  of  social  types,  such  as  the  employer  and 
the  employee,  the  laborer  and  the  office  worker.7  Thus  only  the  social 
view  of  law  and  the  state  renders  the  differences  of  social  power,  the 
individual's  position  of  power  or  powerlessness,  visible  to  the  juridical 
eye.  Thereby  it  creates  the  possibility  of  taking  them  into  account 
legally,  of  differentiating  in  the  treatment  of  the  socially  powerful  and 

6  Karl  Marx,  Zur  Judenfrage:  “The  emancipation  of  man  is  accomplished 
only  when  the  real  individual  human  being  takes  the  abstract  citizen  back  untc 
himself  and,  as  an  individual  human  being  in  his  empirical  life,  in  his  individua 
work,  in  his  individual  relationships,  has  become  a  generic  being;  only  when  man  hai 
recognized  and  organized  his  forces  propres  as  social  forces  and  therefore  no  longei 
separates  social  force  in  the  form  of  political  force  from  himself.” 

7  Cf.  Radbruch,  Von  der  individualistischen  zur  sozialen  Rechtsaufiassung  (1930] 
13  Hanseatische  Rechts-  tjnd  Gerichtszeitschrift  457  et  seq.  (also:  (1931] 
Archives  de  Philosophie  du  Droit  387  et  seq.). 
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the  powerless,  of  supporting  the  weak  and  curbing  the  strong;  it  replaces 
the  demo-liberal  idea  of  equality  with  the  social  idea  of  equalization.  So 
the  social  law  in  this  characterization  represents  the  victory  of  equity 
over  strict  justice. 

While  the  social  idea  aims  at  the  equalization  of  social  inequality, 
socialism  demands  its  removal  by  removing  its  cause:  private  ownership 
of  the  means  of  production.  Yet  socialism,  like  the  social  idea,  is  a  form 
of  legal  philosophical  individualism.  In  the  economic  view,  socialism  may 
be  opposed  to  individualism  because  the  former  does  not  regard  economic 
life  as  consisting  of  free  individuals  working  with  and  against  one  an¬ 
other,  but  wants  to  subject  it  to  transindividual  regulation.  But  in  the 
legal  philosophical  view,  all  that  matters  is  that  that  transindividual 
regulation,  too,  is  intended  in  the  last  resort  to  serve  the  individuals. 
Thus,  even  the  Communist  Manifesto  culminates  in  the  ultimate  goal 
of  an  “association  in  which  the  free  development  of  everyone  is  the 
condition  of  the  free  development  of  all.”  The  paradox,  that  that  goal 
of  liberty  for  all  is  to  be  reached  by  means  of  limiting  the  liberty  of  all, 
the  socialist  view  shares  with  all  other  individualist  views.  It  is  the  basic 
problem  of  legal  philosophical  individualism,  with  which  even  the  doc¬ 
trine  of  the  social  contract  had  to  wrestle.  Again,  from  the  relation  of 
socialism  to  “bourgeois”  individualism  there  follows  the  duality  of  its 
tactical  trends:  the  form  of  transition  to  the  socialist  commonwealth,  the 
dictatorship  of  the  proletariat,  is  understood,  on  the  one  hand,  as  demo¬ 
cratic  majority  rule,  and  on  the  other,  as  minority  rule  of  a  proletarian 
Hite.  In  the  one  form,  then,  the  socialist  idea  is  entwined  with  the  demo- 
liberal  idea;  in  the  other,  it  involves  the  belief  in  the  necessity  for  a 
separation,  at  least  a  transitional  one,  from  the  form  of  popular  govern¬ 
ment  under  the  law. 

Conservatism.  It  was  only  much  later  that  the  individualistic  party 
ideologies  were  opposed  by  a  transindividualistic  conservative  party 
ideology.8  The  former  are  aggressive,  the  latter  defensive  ideologies.  The 
individualistic  parties  wanted  to  reform  the  political  facts  in  accordance 
with  their  ideology;  the  conservative  parties  support  the  existing  political 
facts  by  a  subsequent  ideological  construction.  Consequently,  the  indi¬ 
vidualistic  ideologies  are  rational,  the  conservative  ones  irrational:  his¬ 
torical  or  religious.  To  the  former,  the  state  is  composed  of  its  parts  like 
a  machine;  to  the  latter,  it  is  shaped  by  a  mysterious  vital  force  like  an 
organism.  The  picture  of  the  organism,  the  rule  of  the  head  over  the 
limbs,  serves  conservatism  to  illustrate  its  doctrine:  that,  just  as  the 

6  Cf.  Mannheim,  Das  konservative  Denken ,  57  Archiv  fur  Sozialwissen'Schaft 
und  Sozialfolitik  68  et  seq 470  et  seq. 
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organism  maintains  its  identity  in  changing  its  cells,  so  the  people  unites 
not  only  its  present  but  also  all  it's  past  and  future  members  as  “a  holy 
bond  between  the  generations5’  (Treitschke) ;  that  for  this  reason  alone 
not  the  people  sets  up  its  ruler  but  the  ruler  is  set  up  over  the  people; 
that  he  rules  in  the  name  of  the  whole  and  not  at  the  mandate  of  the 
individuals,  receiving  his  sanction  not  from  below,  by  the  will  of  the 
people,  but  from  above,  by  history  and  religion,  by  legitimacy  and  the 
grace  of  God,  by  the  charisma  of  the  leader.9  “Authority,  not  majority,” 
says  Stahl;  and  Mussolini  replaces  the  triad  of  1789  with  the  new  one  of 
“Authority,  Order,  Justice”  —  with  justice  understood  in  the  Platonic 
sense  of  the  order  of  estates. 

Almost  more  important  even  than  the  conclusions  from  the  organic 
theory  of  the  state  as  to  the  position  of  the  ruler  are  its  implications  for 
the  position  of  the  individual.  Individualistic  legal  philosophy  starts 
from  individuals  and  sums  of  individuals;  transindividualistic  legal 
philosophy  starts  from  individualities  and  collective  wholes  of  individu¬ 
alities.  In  the  image  of  the  organism  there  is  proposed  a  richly  articulated 
state  with  manifold  intermediate  formations  between  the  whole  and  the 
individuals,  multiformity  and  inequality  of  functions,  differentiation  in 
kind  and  rank  between  the  regions  and  localities,  racial  groups,  classes 
and  individuals.  Thus,  in  the  conservative  ideology,  unlike  the  individu¬ 
alistic  one,  individuality  has  its  place.  The  individual  of  the  individual¬ 
istic  view  of  the  state  was  abstract,  isolated,  and  without  individuality. 
Conservatism,  since  it  thinks  of  the  individual  not  as  isolated  but  as 
member  of  an  organism,  is  able  to  understand  him  as  individuality.  His 
freedom  is  not  the  liberty  equal  for  all,  the  abstract  opportunity  for  each 
and  every  thing,  but  the  freedom  fully  to  work  within  his  limited  peculiar 
character  for  the  collective  best;  not  freedom  from  everything,  but 
freedom  for  something,  hence  freedom  without  equality.  Whereas  indi¬ 
viduality  had  no  place  in  individualistic  ideology  precisely  because  it 
was  the  ultimate  end  thereof,  it  has  its  place  in  conservative  ideology 

9  The  same  political  function  that  was  fulfilled  hitherto  by  the  organic  theory  of 
the  state  is  now  being  assumed  by  the  doctrine  of  integration  (Smend,  Verfasstjng 
tjnd  Verfassungsrecht,  i 928).  As  against  the  organism  doctrine,  it  emphasizes  the 
thought  that  “the  individual,  to  be  sure,  lives  in  the  whole,  but  the  whole  no  less 
lives  in  the  individual”  (Litt,  Individtjtjm  tjnd  Gejmeinschaft,  3d  ed.  1926,  284). 
The  whole  lives  only  by  being  experienced  ever  again  by  the  individuals.  In  the 
doctrine  of  integration,  then,  the  organic  view  of  the  state  is  actualized,  turned 
from  the  static  into  the  dynamic,  from  the  substantial  into  the  functional.  But  the 
political  function  of  the  doctrine  of  integration,  like  that  of  the  organic  theory, 
consists  in  its  suitability  for  founding  even  non-democratic  constitutional  forms 
upon  the  will  of  the  people,  not  indeed  the  will  of  the  popular  majority,  but  the 
integrating  will  of  the  folk,  a  popular  community  which  cannot  be  determined  and 
controlled  by  numbers  and  hence  can  largely  be  construed  at  will. 
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precisely  because  it  constitutes  but  a  means  at  the  service  of  the  collec¬ 
tivity.  But  the  collective  whole  itself,  like  the  individual,  is  an  individu¬ 
ality.  The  individualistic  idea,  starting  as  it  does  with  the  individual 
without  individuality,  cannot  consistently  come  to  a  final  stop  before 
reaching  its  ultimate  end  in  mankind  without  nationality.  In  the  trans- 
individualistic  view,  an  ultimate  end  is  reached  in  the  individuality  of 
the  national  whole.  So  conservative  thought  leads  to  the  twofold  articu¬ 
lation  of  the  world  in  nations  and  of  the  state  in  occupational  estates. 

At  present,  however,  the  conservative  idea  of  the  state  and  the  law 
is  expressed  but  with  refractions  in  the  parties  that  are  closest  to  it. 
Peculiarly  essential  to  conservatism  is  that  historical  or  religious  monism 
which  finds  value  in  reality.  Parties  which  confront  reality  with  an 
ideal,  if  only  the  ideal  of  a  past,  necessarily  lack  that  structure  of  con¬ 
servative  thought.  But  their  divergence  from  the  conservative  way  of 
thought  is  aggravated  still  further  when  they  are  not  even  able  to  de¬ 
mand  the  complete  restoration  of  the  past  but  confront  the  present  with 
a  new  ideal  of  the  future  enlaced  with  elements  of  the  past.  This  diver¬ 
gence  becomes  very  profound  indeed  if  they  pursue  their  aim  not  with 
constitutional  but  with  revolutionary,  nay,  counterrevolutionary  means. 
Even  in  the  political  picture  of  the  future  drawn  by  these  parties,  we  can 
as  yet  trace  only  the  general  conservative-organic-transindividualistic 
features.  Fundamentally,  we  may  reduce  it  to  the  readily  available  but 
ambiguous  catchword:  “The  common  weal  before  selfish  interest.”  c  All 
specific  demands  are  in  the  nature  of  agitation  rather  than  a  program. 
In  accordance  with  their  irrational  way  of  thought,  these  parties  do  not 
demand  political  power  to  realize  a  preestablished  program  but  say 
conversely:  first  power,  then  the  program  I  So  the  program  of  Fascism 
prior  to  its  seizure  of  power  is  completely  included  in  the  slogan:  Italia  a 
not!  d  And  even  the  constitutional  scheme  of  occupational  estates  which 
it  adopted  after  its  seizure  of  power  has  justly  been  described  as  “not  a 
coherent  system  of  state  but  merely  an  adroitly  devised  instrument  of 
simple  dictatorship.” 10 

Political  Catholicism .  Finally,  an  intermediate  position  between  the 
transindividualistic  and  the  individualistic  parties  is  occupied  by  political 
Catholicism.  The  Evangelical  [Protestant]  and  Catholic  views  of  the 
church  are  related  to  each  other  exactly  like  the  individualistic  and 
transindividualistic  ideas  of  the  state.  In  the  Evangelical  view,  the 

e  [A  slogan  contained  in  the  Twenty-five  Points  which  were  the  program  of  the 
Nazi  party.] 

d  [Italy  shall  be  ours !] 

10  Cf.  Ludwig  Bernhard,  Der  Staatsgedanke  des  Faschismtjs  (1931)  42. 


LEGAL  PHILOSOPHY  107 

church  is  a  human  institution  for  the  service  of  the  individual  souls,  who 
alone  are  religiously  valuable.  In  the  Catholic  view,  on  the  contrary,  the 
church,  quite  apart  from  any  value  it  may  have  for  the  sanctification  of 
the  individual  souls,  is  an  institution  established  by  God  Himself,  with 
a  transindividualistic  religious  value  of  its  own.  The  state  in  the  Catholic 
view  is  imbedded  in,  or  at  any  rate  attached  to,  the  church  as  thus 
understood.  So  it  may  be  regarded  as  “authority  by  God”  and  hence 
touched  by  a  reflected  glow  of  that  transindividualistic  value  of  the 
church;  but  it  may  also  be  regarded  as  a  secular  state  and  a  mere  instru¬ 
mentality  of  individualistic  purposes  of  security  and  welfare.  Therefore, 
it  is  possible  for  Catholicism  to  join  the  right  as  well  as  the  left,  the 
transindividualistic  as  well  as  the  individualistic  parties. 

To  this  extent  our  party  setup  may  be  illuminated  by  legal  philosophy. 
To  this  extent,  then,  it  has  objective  foundations.  Through  the  thicket  of 
further  splits  between  parties,  through  the  coppice  of  the  minor  parties, 
no  light  can  show  a  way. 


Section  9 

Antinomies  of  the  Idea  of  Law 

Did  you  ever  think  a  thought  through  to  its  conclusion  without  hitting  upon  a 
contradiction?  — Ibsen 

We  now  look  back  at  the  road  we  have  traveled  thus  far. 

Justice ,  Expediency ,  Legal  Certainty.  From  the  concept  of  the  law,  a 
cultural  concept,  that  is,  a  concept  related  to  value,  we  were  pressed  on 
to  the  value  of  the  law,  the  idea  of  the  law:  Law  is  what,  according  to  its 
meaning,  is  intended  to  serve  the  idea  of  the  law.  The  idea  of  the  law  we 
found  in  justice;  and  we  determined  the  essence  of  justice,  of  distributive 
justice,  as  equality:  equal  treatment  of  equal,  and  correspondingly  un¬ 
equal  treatment  of  different,  men  and  relationships.  We  were  able, 
indeed,  to  orient  the  concept  of  the  law  toward  justice;  yet  we  were 
unable  thereby  to  obtain  the  guiding  thought  from  which  exhaustively 
to  derive  the  content  of  law.  For  while  justice  directs  us  to  treat  equals 
equally,  unequals  unequally,  it  does  not  tell  us  anything  about  the 
viewpoint  from  which  they  are  to  be  deemed  equals  or  unequals  in  the 
first  place;  moreover,  itjietermines  solely  the  relation,  and  not  the  kind, 
of  the  treatment.  Both  questions  may  be  answered  only  by  referring  to 
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the  purpose  of  the  law.  Thus  to  justice  there  was  added,  as  a  second 
element  of  the  idea  of  the  law,  expediency  or  suitability  for  a  purpose. 
However,  the  question  of  purpose  and  expediency  could  not  be  answered 
unequivocally  but  only  relativistically,  by  the  systematic  development 
of  the  different  views  of  law  and  the  state,  the  views  of  the  different 
parties.  Yet  that  relativism  cannot  remain  the  last  word  of  legal  philoso¬ 
phy.  The  law  as  the  order  of  living  together  cannot  be  handed  over  to 
disagreements  between  the  views  of  individuals;  it  must  be  one  order 
over  all  of  them. 

So  we  are  confronted  with  a  third  postulate  concerning  law,  ranking 
with  the  other  two,  a  third  element  of  the  idea  of  the  law:  legal  certainty. 
The  certainty  of  the  law  requires  law  to  be  positive:  if  what  is  just 
cannot  be  settled,  then  what  ought  to  be  right  must  be  laid  down;  and 
this  must  be  done  by  an  agency  able  to  carry  through  what  it  lays  down.1 
So,  most  oddly,  the  positivity  of  the  law  itself  becomes  a  prerequisite  of 
its  rightness:  to  be  positive  is  implicit  in  the  concept  of  right  law  just  as 
much  as  rightness  of  content  is  a  task  of  positive  law. 

Of  the  three  elements  of  the  idea  of  law,  it  is  the  second,  expediency, 
to  which  relativistic  resignation  applies.  But  the  other  two,  justice  and 
legal  certainty,  are  above  the  conflicts  between  views  of  law  and  the 
state,  above  the  struggle  of  the  parties.  It  is  more  important  that  the 
strife  of  legal  views  be  ended  than  that  it  be  determined  justly  and 
expediently.  The  existence  of  a  legal  order  is  more  important  than  its 
justice  and  expediency,  which  constitute  the  second  great  task  of  the 
law,  while  the  first,  equally  approved  by  all,  is  legal  certainty,  that  is, 
order,  or  peace.2  So,  too,  all  equally  submit  to  the  postulate  of  justice. 
The  entire  political  struggle  of  the  day  represents  an  endless  discussion 
about  justice.  That  he  withholds  from  others  what  he  claims  for  himself; 
that  he  has  to  grant  others  what  he  takes  for  himself;  that  he  is  not 
entitled  to  demand  for  himself  what  otherwise  could  be  demanded  by 
others  as  well:  that  is  the  kind  of  objections,  demands,  and  refutations 
that  fly  like  shuttlecocks  incessantly  back  and  forth  between  the  politi¬ 
cian  and  his  political  antagonist.  But  they  rest  on  the  tacit  assumption 
on  the  part  of  all  disputants  that  what  is  right  for  one  is  fair  for  an¬ 
other  —  which  is  the  idea  of  justice.  The  idea  of  justice  is  absolute;  it  is 


1  This  line  of  reasoning  is  concurred  in  by  Max  Rumelin,  Die  Rechtssicherheit 
(1924)  3* 

2  “Peace,  security  —  these  are  the  first  benefits  the  law  is  to  afford  us.  Even  if 
we  should  be  in  profound,  irreducible  disagreement  on  the  higher  ends  of  the  law, 
we  could  nevertheless  arrive  at  an  understanding  so  as  to  make  it  achieve  these 
intermediate  ends  in  which  we  are  all  interested.”  Cuche,  Conferences  de  philos- 

OPHIE  DU  DROIT  (1928)  19. 
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formal,  indeed,  but  universally  valid  withal.  Like  legal  certainty,  it  is  a 
nonpartisan  postulate;  but  upon  the  view  of  the  state  and  the  law,  the 
party  attitude,  it  depends  how  far  these  postulates  are  to  precede  or  rank 
below  other  postulates  concerning  the  law,  to  what  extent  expediency  or 
justice  of  the  law  is  to  be  sacrificed  to  legal  certainty  or  conversely 
legal  certainty  is  to  be  sacrificed  to  them.  Universally  valid  elements  of 
the  idea  of  the  law  are  justice  and  legal  certainty;  a  relativistic  element, 
however,  is  not  only  expediency  itself  but  also  the  rank  of  the  three 
elements  relative  to  each  other. 

Our  investigation  has  been  pressed  irresistibly  from  one  element  of  the 
idea  of  the  law  to  another:  the  three  elements  of  the  idea  of  law  require 
one  another  —  yet  at  the  same  time  they  contradict  one  another.3 

Tensions  Between  the  Three  Ideas  of  Legal  Value.  Justice  and  ex¬ 
pediency  raise  opposite  demands.  Justice  is  equality;  equality  of  the  law 
demands  generality  of  the  legal  rule.  Justice  generalizes  to  some  degree. 
But  equality  is  not  given  in  reality;  always,  equality  is  but  an  abstrac¬ 
tion  from  actual  inequality,  taken  from  a  certain  point  of  view.  Still, 
from  the  point  of  view  of  expediency,  every  inequality  remains  essential; 
expediency  is  bound  to  individualize  as  far  as  possible.  So  justice  and 
expediency  become  contradictory.  The  contradiction  is  illustrated,  for 
instance,  by  the  conflict  between  administration  and  administrative 
courts,  the  struggle  between  the  tendencies  of  justice  and  expediency  in 
criminal  law,  and,  in  another  field,  the  contradiction  between  pedagogic 
and  disciplinary  requirements  in  all  mass  education.  This  relation  of 
tension,  however,  is  irremovable.4 

But  a  contradiction  arises  also  between  justice  and  expediency,  on 
the  one  hand,  and  legal  certainty,  on  the  other.  Legal  certainty  demands 
positivity,  yet  positive  law  claims  to  be  valid  without  regard  to  its 
justice  or  expediency.  Positivity  is  a  fact,  positive  law  presupposes  a 
power  that  lays  it  down.  So  law  and  fact,  law  and  power,  while  opposites, 
enter  into  a  close  relation  all  the  same.  But  legal  certainty  not  only 
requires  the  validity  of  legal  rules  laid  down  by  power  and  factually 
carried  through;  it  also  makes  demands  on  their  contents:  it  demands 
that  the  law  be  capable  of  being  administered  with  certainty,  that  it  be 
practicable.  It  frequently  impresses  the  law  with  features  that  conflict 
with  individualizing  expediency.  For  instance,  it  draws  sharp  lines  where 

3  Cf.  Radbruch,  Die  Problematik  der  Rechtsidee,  in  the  yearbook  (1924)  Die 
Dioskuren  43  et  seq.  Concerning  the  “relation  of  tension”  between  justice  and  legal 
certainty,  see  also  Petraschek,  Rechtsphilosophie  des  Pessimismus  (1929)  181 
et  seq.,  408-409. 

*Cf.  Isay,  Rechtsnorm  und  Entscheidung  (iq2c0  p.t  *pn 
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life  knows  only  flowing  transitions,  or  it  defines  a  state  of  facts  by 
external  symptoms  instead  of  the  really  intended  inner  facts. 

Indeed,  the  demands  of  legal  certainty  may  ultimately  conflict  with 
the  conclusions  from  that  very  positivity  which  is  required  by  legal 
certainty.  Thus,  in  the  interest  of  legal  certainty,  customary  law  or 
revolutionary  law,  in  derogation  of  previous  positive  law,  may  be  con¬ 
sidered  valid  once  it  has  succeeded  at  the  expense  of  such  previous  law. 
This  phenomenon  in  the  field  of  legal  validity  is  paralleled  also  by 
phenomena  in  the  contents  of  the  valid  law  itself.  Just  as,  in  the  interest 
of  legal  certainty,  illegal  facts  may  destroy  and  create  (objective)  law, 
so  for  the  sake  of  legal  certainty  legal  (subjective)  rights  may  arise 
from,  and  be  terminated  by,  illegal  facts.3*  In  the  interest  of  legal  certainty, 
res  judicata  renders  even  the  substantially  wrong  decision  valid  for  that 
particular  case  —  and  renders  the  wrong  precedent  valid  possibly  even 
beyond  the  particular  case.6  In  the  statute  of  limitations,  title  by  adverse 
possession,13  the  protection  of  possessory  estates  in  private  law,  and  the 
status  quo  in  international  law,  even  the  illegal  situation  is  given  the 
effect  of  destroying  or  creating  rights  in  the  interest  of  constancy,  that 
is,  of  certainty  in  legal  life.6 

One  might  be  tempted  to  settle  the  conflict  between  justice,  expedi¬ 
ency,  and  legal  certainty  by  proposing  a  straightforward  division  of 
labor  between  the  three  principles  according  to  their  fields  of  operation. 
By  justice  we  would  test  whether  a  precept  is  cast  in  the  form  of  law  at 
all,  whether  it  may  at  all  be  brought  within  the  concept  of  law;  by 
expediency  we  would  determine  whether  its  contents  are  right;  finally, 
by  the  degree  of  legal  certainty  it  affords  we  would  judge  whether  to 
ascribe  to  it  validity.  As  a  matter  of  fact,  we  determine  by  the  standard 
of  purported  justice  alone  whether  a  precept  is  at  all  legal  in  nature, 
whether  it  accords  with  the  concept  of  law.7  But  the  contents  of  the 
law  are  governed  by  all  three  principles.  To  be  sure,  the  bulk  of  legal 
contents  is  governed  by  the  principle  of  expediency;  but  even  these  legal 

*  [On  “objective  law”  and  “subjective  legal  right”  see  translator’s  note  b,  Lask, 
Legal  Philosophy,  chap.  II,  supra ,  p.  32.] 

The  “ideal  of  universal  agreement,”  which  W.  Jellinek,  Schc5peerische 
Rechtswissenschaet  (1928)  has  proposed  for  judicial  decisions,  also  belongs  in 
this  connection. 

[The  term  used  in  the  German  text  is  Ersitzung ,  the  Roman  usucapio ,  which 
was  adverse  possession  begun  in  the  good  faith  belief  in  one’s  ownership  at  the 
time  of  acquisition.] 

*  Contra :  M.  RUmelin,  Die  Rechtssicherheit  (1924)  24,  n.  4. 

This,  of  course,  does  not  prejudge  their  admissibility  [legality] :  thus,  Art.  48 
of  the  Reich  Constitution  [of  Weimar,  1919]  authorizes  [dictatorial]  “measures,” 
which  because  of  their  individual  nature  do  not  bear  the  character  of  law. 
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contents  are  modified  by  justice,  as,  for  instance,  when  a  doctrine  de¬ 
rived  from  expediency  demands  application  even  beyond  the  range  of 
its  expediency  on  grounds  of  legal  equality.  Moreover,  there  are  a  num¬ 
ber  of  legal  provisions  which  are  dictated  by  no  expediency  at  all  but 
solely  by  justice  or  legal  certainty.  Equal  protection  of  the  laws  or  the 
prohibition  of  ad  hoc  tribunals,  for  instance,  rests  on  requirements  not 
of  expediency  but  solely  of  justice.  And  required  solely  by  the  demand 
for  legal  certainty  are  the  so-called  “directing  norms,”  8  which  com¬ 
pletely  fulfill  their  purpose  by  just  being  there  without  any  purpose 
governing  their  specific  contents.  They  are  legal  rules  the  opposite  of 
which  would  be  just  as  right  and  which  only  purport  to  provide  a 
uniform  regulation,  no  matter  which;  e.g.,  the  traffic  rule  “Keep  right!” 
which  fulfills  its  purpose  of  preventing  collisions  no  better  than  would 
the  opposite  rule,  “Keep  left!”9  Finally,  too,  it  will  appear  that  even 
the  validity  of  positive  law  that  is  unjust  and  wrong  cannot  be  main¬ 
tained  unqualifiedly;  hence  the  question  of  validity  may  be  considered 
not  only  from  the  standpoint  of  legal  certainty  but  also  that  of  justice 
and  expediency. 


Antinomic  Character  of  Legal  Philosophy .  So  our  result  is  this,  that 
the  three  aspects  of  the  idea  of  law,  justice,  expediency,  and  certainty 
of  the  law,  jointly  govern  law  in  all  its  aspects,  although  they  may 
sharply  contradict  one  another.  To  be  sure,  different  ages  will  be  in¬ 
clined  to  lay  decisive  stress  upon  one  or  the  other  of  those  principles.  So 
the  government  by  prerogative c  [of  enlightened  despotism]  sought  to 
raise  the  principle  of  expediency  to  sole  dominion,  unhesitatingly  push¬ 
ing  aside  justice  and  legal  certainty  in  its  administration  of  law  by 
cabinet  fiats.  So  the  age  of  natural  law  tried  to  conjure  the  entire  con¬ 
tents  of  the  law  out  of  the  formal  principle  of  justice  and  at  the  same 
time  therefrom  to  derive  the  validity  of  law.  So,  with  fatal  one-sidedness, 
the  past  age  of  legal  positivism  saw  only  the  positivity  and  certainty  of 
the  law  and  caused  a  long  standstill  in  the  systematic  examination  of  the 
expediency,  not  to  mention  the  justice,  of  enacted  law,  for  decades  nearly 
silencing  legal  philosophy  and  legal  policy.  But  the  very  one-sidedness 

8  Cf.  Marschaix  von  Bieberstein,  Vom  Kampf  des  Rechtes  gegen  die  Gesetze 
(1927)  116, 123. 

9  Such  directing  norms  would  be  needed  even  in  a  community  of  perfect  beings 
who  would  fully  know  and  fulfill  the  duties  of  justice.  It  is  therefore  incorrect  to 
explain  the  law  merely  as  a  makeshift  remedy  for  human  sinfulness,  destined  to 
disappear  whenever  the  human  race  should  arrive  at  the  summit  of  sinless  morality. 
Even  the  “heavenly  hosts”  cannot  do  without  parade  regulations. 

e  [See  infra,  sec.  26,  note  a.] 
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of  each  of  the  successive  legal  ages  serves  to  illustrate  the  contradictory 
many-sidedness  of  the  idea  of  law. 

We  have  shown  contradictions  without  being  able  to  resolve  them. 
We  consider  this  no  defect  of  a  system.  Philosophy  is  not  to  relieve  one 
of  decisions,  but  to  confront  him  with  decisions.  It  is  to  make  life  not 
easy  but,  on  the  contrary,  problematical.  A  philosophical  system  is  to 
resemble  a  Gothic  cathedral  in  which  the  masses  support  each  other  by 
pressing  against  each  other.  How  suspect  would  be  a  philosophy  that 
did  not  consider  the  world  a  purposeful  creation  of  reason  and  yet 
resolved  it  into  a  rational  system  with  no  contradiction!  And  how  super¬ 
fluous  any  existence  if  ultimately  the  world  involved  no  contradiction 
and  life  involved  no  decision!  10 


Section  io 

The  Validity  of  Law 

“ Thou  shall  because  I  will ”  is  nonsense?  but  t(Thou  shalt  because  I  shall ”  is  a  correct 
syllogism  and  the  basis  of  all  law.  —  Seume 

In  the  conception  of  legal  certainty,  the  problem  of  the  idea  of  law 
touches  the  problem  of  the  validity  of  law,  which  we  now  explicitly 
present  for  discussion.1  The  question  of  the  validity  of  law  is  the  ques¬ 
tion  of  the  “normativity  of  the  factual”  (Georg  Jellinek):  How  can  a 
norm  issue  from  a  fact,  a  legal  Ought  issue  from  the  legal  will  of  the 
state  or  society,  since  it  seems  that  a  Will,  if  accompanied  by  power, 
can  produce  a  Must  but  can  never  produce  an  Ought? 

Juridical  Doctrine  of  Validity,  i.  To  be  sure,  in  legal  science  that 
Will  is  questioned,  not  as  to  its  mental  factuality  but  solely  as  to  the 
significance  of  its  contents.  Yet  the  only  possible  way  to  express  the 
contents  of  a  command  without  referring  back  to  the  fact  of  command¬ 
ing,  is  by  the  words:  “This  ought  to  be!  ”  The  meaning  of  a  Will  separated 
from  its  psychological  foundation  is  an  Ought,  that  is,  the  content  of  an 
imperative,  a  norm  that  is  neatly  cut  out  of  the  factuality  of  the  giving 

10  So,  too,  A,  Baumgarten  refers  to  the  ‘‘antinomic  structure  of  the  universe,” 
Rechtsphilosophie  34,  and  professes  a  “philosophy  of  contradictions,”  i  Die 
WlSSENSCHAET  VOM  RECHT  (1920). 

1  On  the  problem  of  the  validity  of  law,  cf.  Emge,  Vorschtjle  der  Rechtsphi¬ 
losophie  Si  et  seq .,  and  Burckharbt  Organisation  der  Rechtsgemeinschaft 
(1927)  163  et  seq . 
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of  the  command.  So  legal  science,  of  methodological  necessity,  conceives 
the  contents  of  the  law  as  something  valid,  an  Ought,  something 
obligatory.2 

But  in  searching  for  the  ground  of  that  validity,  the  juridical  doctrine 
of  validity  at  some  point  necessarily  encounters  the  factuality  of  an 
authoritative  Will  that  cannot  be  further  derived  anywhere.  It  will 
derive  the  validity  of  a  legal  rule  from  other  legal  rules,  that  of  an  ordi¬ 
nance  from  a  statute,  that  of  a  statute  from  the  constitution.  But  the 
constitution  itself  can  and  must  be  taken  by  such  a  purely  juridical 
doctrine  of  validity  for  a  causa  sui .a  It  may  well  explain  the  validity  of  a 
legal  rule  in  relation  to  other  legal  rules,  but  never  the  validity  of  the 
highest  legal  rules,  the  fundamental  laws,  and  hence  never  the  validity 
of  the  legal  order  as  a  whole.  Legal  science  is  purely  immanent;  it  is 
caught  and  confined  within  a  particular  legal  order,  the  meaning  of 
which  alone  it  is  called  upon  to  understand.  Accordingly,  it  may  forever 
measure  the  validity  of  a  legal  order  by  that  very  order’s  claim  to 
validity  only,  but  can  never  decide  impartially  about  the  claim  to 
validity  of  one  of  these  legal  orders  in  relation  to  other  orders. 

Thus  it  is  helpless  when  faced  with  “collisions  of  norms”  in  all  their 
numerous  forms.  In  the  conflict  between  custom,  morals,  and  law,  it  can 
forever  side  only  with  the  law,  which  is  its  given  subject-matter,  and 
can  never  serve  as  an  impartial  judge  above  the  disputing  parties.  The 
conflict  between  domestic  and  foreign  laws  it  cannot  decide  impartially 
but  only  in  accordance  with  the  claim  of  validity  of  the  domestic  law,  the 
so-called  “international  private  law”  or  “international  criminal  law,”  b 
which  is  of  course  part  of  the  national  law.  In  the  controversies  between 
statute  law  and  customary  law,  between  the  law  of  nations  and  municipal 
law,  between  the  state  and  the  church,  between  legitimity  and  revolu¬ 
tion,  in  the  “struggle  of  the  old  with  the  new  law”  (G.  Jellinek),  it  can 
forever  plead  only  the  one-sided  claim  of  the  part  it  serves,  like  an 

2  At  this  point,  the  very  involved  line  of  reasoning  concerning  the  problem  of 
the  legal  duty  may  be  summarized  once  again.  Legal  philosophy  cannot  on  its  own 
strength  establish  the  idea  of  legal  duty.  It  knows  the  law  in  its  normative  form  as  a 
standard  only  and  as  an  imperative  in  a  purely  factual  cast  alone  ( sttpray  sec.  5, 
pp.  81-83).  What  is  legally  prescribed  turns  into  a  duty  only  by  being  elevated  to  a 
moral  duty,  that  is,  within  the  field  of  ethics.  The  legal  duty  is  thus  established  as  a 
moral  duty,  and  not  a  true  legal  duty  (supra,  sec.  5,  pp.  84-85).  True  legal  duties 
exist  only  in  jurisprudence,  which  is  concerned  with  the  content  of  meaning  of  the 
legal  imperatives.  That  content  of  meaning,  separated  from  the  fact  of  the  Will  that 
carries  it,  can  be  understood  only  as  an  Ought  that  establishes  duties  —  and  only 
in  the  limited  sense  which  will  presently  be  described  in  the  text  above. 

a  [Cause  of  itself.] 

b  [These  Continental  terms  are  equivalent  to  “conflict  of  laws,”  denoting  the 
legal  rules  governing  the  choice  of  law.] 
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attorney,  but  can  never  pass  objective  judgment.  Indeed,  it  would  be 
unable  on  cogent  grounds  to  deny  the  validity  even  of  the  imperatives  of 
a  paranoiac  who  believes  himself  to  be  king.  Only  from  the  standpoint  of 
one  legal  order  can  it  ever  criticize  the  claim  of  validity  of  another  one  — 
tamquam  e  vinculis  sermocinari c  (Bacon)  —  but  it  can  never  on  its  own 
strength  establish  why  it  takes  the  standpoint  of  just  that  legal  order. 
So  it  is  unable  on  its  own  strength  even  to  justify  the  choice  of  its 
field  of  work.  The  subject-matter  of  its  work  must  be  assigned  to  legal 
science  by  an  extra-juridical  approach. 

Sociological  Doctrine  oj  Validity.  2.  For  an  impartial  choice  between 
all  those  colliding  norms,  then,  a  jump  from  the  world  of  meaning  into 
the  world  of  existence  seems  inevitable.  Valid  is  that  legal  order  which 
succeeds  in  rendering  itself  factually  effective,  whether  it  has  won  for 
itself  the  minds  of  those  subject  to  it  by  long,  convincing,  and  habituat¬ 
ing  influence  or  has  been  forced  upon  them  by  compulsion  and  punish¬ 
ment.  What  is  required  for  the  validity  of  a  legal  order,  however,  is  not 
its  efficacy  in  every  particular  case;  it  is  sufficient  that  it  is  carried 
through  in  the  average  of  cases. 

This  emphasis  on  the  typical  suffices  to  indicate  that  such  a  doctrine 
of  validity  is  sociological-historical,  or  descriptive,  and  not  juridical- 
philosophical,  or  normative.  Normative  doctrines  of  validity  aim  at 
establishing  the  validity  of  the  law  in  all  particular  cases.  But  the 
validity  of  the  law  as  against  a  particular  individual  cannot  very  well 
be  based  on  its  being  effective  usually,  that  is,  against  others.  Still  an¬ 
other  feature  shows  the  descriptive  nature  of  this  doctrine  of  validity. 
It  is  compelled,  corresponding  to  the  degrees  of  efficacy,  to  assume 
degrees  of  validity,  and  hence  to  assume  the  validity,  differing  by 
degrees,  of  two  simultaneous  legal  orders  in  conflict  with  each  other. 
But  a  normative  doctrine  of  validity  aims  precisely  to  decide  between 
such  conflicting  legal  orders  with  respect  to  their  validity. 

The  Power  Theory.  TheJiistofical-snciological  doctrine  of  validity  3 
appears  in  two  versions:  the  power  theory  and  the  recognition  fh^nry 
According  to  me  power  theory,  the  law  is  valid  because  it  is  the  com¬ 
mand  of  a  power  which  is  able  to  carry  it  through.  But  command  and 
power  imply  only  a  Will  and  a  Can,  so  they  may  call  forth  at  most  a 
Must  but  not  an  Ought  on  the  part  of  the  addressee,  possibly  obedience 
but  never  a  duty  to  obey.  Just  as  a  worthless  paper  (according  to 

c  [Discoursing  in  jail,  as  it  were.] 

*On  the  distinction  between  juridical  and  sociological  doctrines  of  validity,  cf. 
Max  Weber,  Wirtschaft  vnd  Gesellschaft  (2d  ed.  1926)  368  et  seq. 


LEGAL  PHILOSOPHY  US 

Merkl’s  apt  comparison)  acquires  no  validity  by  one  with  a  pistol  in 
his  hand  forcing  it  upon  someone  else  for  payment,  so  an  imperative 
does  not  become  valid  against  him  who,  gnashing  his  teeth,  is  forced  to 
submit  to  it,  and  still  less  against  him  who  sneers  at  it,  knowing  how 
to  evade  it.  For  if  the  law  is  valid  only  because  it  is  backed  by  power,  it 
cannot  be  valid  where  that  power  fails.  Accordingly,  not  to  be  caught 
would  mean  not  to  have  offended,  as  in  Spartan  morals;  and  with  the 
statute  of  limitations  run,  at  the  latest,  the  deed  would  not  only  cease 
to  be  punishable  but  cease  to  be  wrong. 

However,  an  analysis  of  the  concept  of  power  is  enough  to  lead  one 
beyond  the  power  theory.  Power  is  not  bounded  by  force.  Power  is 
spiritual:  4  in  the  last  analysis,  all  power  is  power  over  souls.  “The  ruler 
is  raised  but  by  the  obedient”  (Schiller).5  Yet  the  greatest  power  is  the 
law:  “Even  the  strongest  one  is  not  strong  enough  unless  he  transforms 
his  power  into  law,  and  obedience  into  duty”  (Rousseau) ;  and  therefore 
law  is  the  best  “policy  of  force”  (Jhering).  Nay,  your  very  force  is 
nothing  but  my  fear:  Qui  potest  mori  non  potest  cogid  (Seneca).  All 
power  rests  on  the  recognition,  willing  or  unwilling,  of  those  subject 
to  it. 

The  Recognition  Theory .  So  under  our  hands  the  power  theory  has 
changed  into  the  recognition  theory.  To  refute  this  theory,  which  bases 
the  validity  of  law  on  the  consent  of  those  subject  to  the  law,  the  objec¬ 
tion  has  been  raised  that  it  destroys  the  legal  bond  by  making  it  depend¬ 
ent  upon  the  pleasure  of  those  who  are  to  be  bound:  sub  hac  conditione 
usi  volant ”  nulla  fit  obligatio  e  {Dig.  44,  7,  1,8).  Thus,  it  is  said,  it  causes 
the  law  to  fail  precisely  where  it  should  stand  the  test:  against  the 
criminal,  who  by  transgressing  the  law  withdraws  his  consent  to  it  in 
what  seems  the  most  unequivocal  manner.  But  that  objection  overlooks 
the  fact  that  recognition  is  a  function  not  of  the  will  but  of  feeling, 
belonging  in  the  field  not  of  mental  spontaneity  but  of  mental  passivity; 
that  it  no  more  rests  with  us  to  find  something  right  or  wrong  than  to 
find  something  beautiful  or  ugly,  good  or  evil,  true  or  false;  that  just  as 
we  cannot  at  will  switch  off  our  taste,  conscience,  or  reason,  so  even  the 

*  4  “Do  you  know  what  surprises  me  most  in  this  world?  The  impotence  of 
material  force.  There  are  only  two  things  in  the  world,  the  sword  and  the  spirit.  In 
the  long  run,  it  is  always  the  spirit  that  will  conquer  the  sword.”  Napoleon  I  after 
the  Russian  campaign. 

5  Oboedientia  facit  imperantem  [Obedience  makes  the  ruler].  On  these  alleged 
words  of  Spinoza,  see  W.  Jellinek,  Grenzen  der  Verpassungsgesetzgebung 
(1931)  16,  n.  29. 

d  [He  who  knows  how  to  die  knows  how  not  to  be  forced.] 

*  [Subject  to  this  condition:  “If  I  should  wish  to,”  no  obligation  is  created.] 
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criminal  cannot  shake  off  his  sense  of  law,  which  binds  him  to  a  norm, 
simply  by  transgressing  it.  Often,  indeed,  the  criminal  by  his  very  crime 
expresses  his  recognition  of  the  law  he  violates.  The  thief  injures  the 
property  of  another  in  order  to  get  property  of  his  own,  thus  in  principle 
recognizing  the  legal  institution  of  property  and,  consistently,  all  that 
is  necessary  to  protect  that  property  —  hence  recognizing  his  own  cul¬ 
pability.  For  the  forged  document,  the  forger  claims  the  very  public 
faith  that  he  shakes  by  his  forgery,  thus  recognizing  the  legal  good  he 
violates  and,  consistently,  the  protection  of  the  law  which  turns  against 
himself. 

Yet  these  examples  also  suffice  to  indicate  that  the  recognition  theory 
does  not  stop  with  the  psychological  factuality  of  recognition  but  rather 
imputes  as  indirectly  recognized  what  one  cannot  consistently  fail  to 
recognize.  As  in  the  doctrine  of  the  social  contract,  so  in  the  recognition 
theory,  what  is  in  the  “true  interest”  of  the  individual  is  fictitiously 
taken  to  be  willed  by  him.  If  we  discard  that  fiction,  if  we  base  the 
validity  of  the  law  not  on  the  fictitious  recognition  of  its  validity  by 
those  subject  to  it  but  on  their  true  interest  in  its  validity,  we  complete 
the  transition  from  the  historical-sociological  to  the  philosophical  doc¬ 
trine  of  validity. 


Philosophical  Doctrine  of  Validity .  3.  But  does  not  such  a  philosophi¬ 
cal  doctrine  of  validity  necessarily  identify  the  valid  with  the  right  law, 
the  right  with  the  valid  law,  positive  validity  with  absolute  validity? 
Does  it  not  relapse  into  the  errors  of  natural  law,  which  denied  the 
validity  of  wrong  law  just  because  it  is  wrong  and  ascribed  validity  to 
right  law  just  because  it  is  right? 

No  doubt,  if  the  purpose  of  the  law  and  the  means  necessary  to  attain 
it  could  be  known  with  scientific  clarity,  the  conclusion  would  be  in¬ 
escapable  that  that  natural  law,  once  it  was  scientifically  recognized, 
must  extinguish  the  validity  of  positive  law  deviating  therefrom,  just  as 
the  disclosure  of  truth  must  extinguish  the  exposed  error.  The  validity  of 
demonstrably  wrong  law  cannot  conceivably  be  justified.  However,  any 
answer  to  t he  ^stjon^t The  purpose  of  law  other  than  by.  enumerating 
thfijmanifpld  partisan  views  about  it  has  proved  impossible  —  and  it  is 
precisely  on  that,  impossibility  of  any  natural  law,  and  nn  thj^_jUnne , 
that  the  validity  of  positive  law  may  be  Jknind.ed .  At  this  point  rejia- 
tivjstlL  solar  ohtvTFe  method  ofour  approach,  enters  our  svstmt.as-a- 


Ordering  their  living  together  cannot  be  left  to  the  legal  notions  of  the 
individuals  who  live  together,  since  these  different  human  beings  will 
possibly  issue  contradictory  directions.  Rather,  it  must  be  uniformly 
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governed  by  a  transindividual  authority.  Since,  however,  in  the  relativis¬ 
tic  view  reason  and  science  are  unable  to  fulfill  that  task,  will  and  power 
must  undertake  it.  If  no  one  is  able  to  determine  what  is  just,  somebody 
must  lay  down  what  is  to  be  legal ;  6  and  if  the  enacted  law  is  to  fulfill 
the  task  of  terminating  the  conflict  of  opposing  legal  views  by  authorita¬ 
tive  fiat,  law  must  be  enacted  by  a  will  which  is  able  also  to  carry  it 
through  against  any  contrary  legal  view.  He  who  is  able  to  carry  law 
through  thereby  proves  that  he  is  competent  to  enact  law.  Conversely,  he 
who  does  not  have  enough  power  to  protect  every  one  of  the  people 
against  anybody  else  has  no  right  to  command  him  either  (Kant).  The 
first  promise  of  a  revolutionary  government  is  to  reestablish  and  main¬ 
tain  the  “safety  and  order”  which  the  revolution  has  just  disturbed  — 
this  is  the  first  of  its  promises  because  only  by  maintaining  safety  and 
order  may  a  revolutionary  government  legitimitize  itself.  Charles  Martel 
asked  Pope  Zachary:  “Should  he  who  has  the  power  also  be  king?”  The 
Pope  answered  in  the  affirmative,7  upon  the  ground:  ne  conturbaretur 
ordoJ  “He  is  lord  who  keeps  us  quiet”  (Goethe,  Faust ,  Part  II,  Act  IV) 
—  that  is  the  “fundamental  norm”  upon  which  the  validity  of  all  positive 
law  is  based.  It  has  been  expressed  in  these  words:  “If  in  a  community 
there  is  one  who  has  supreme  power,  his  commands  shall  be  obeyed,”  or, 
more  briefly,  as  in  Rom.  13:1:  “Let  every  soul  be  subject  unto  the 
higher  powers.”  8 

6  That  is,  lay  down  what  ought  to  be  legal,  and  not  what  is  right,  which  would 
be  contradictory  in  itself.  The  competency  of  the  holder  of  power  to  enact  law 
may  indeed  make  a  certain  legal  veiw  the  basis  of  the  legal  order  but  cannot  pro¬ 
nounce  it  a  universally  valid  legal  truth;  it  may  terminate  the  struggle  of  the  legal 
views  for  power  but  not  the  controversy  between  them  as  opinions.  On  the  con¬ 
trary,  the  very  relativism  which  calls  upon  power  to  choose  between  the  validity 
of  legal  views  demands  that  that  power  leave  the  field  open  for  controversy  between 
legal  views  as  opinions.  It  requires  legality  of  behavior  but  also  freedom  of  criticism 
and  of  propaganda.  This  has  very  properly  been  said,  in  complementing  the  state¬ 
ments  in  this  book,  by  Guterman  in  41  Archiv  fur  Sozialwtssenschaft  tod 
Sozialpolitik  508. 

7  Ranke,  Uber  die  Epochen  der  neueren  Geschichte,  Lecture  8,  sec.  3. 

£  [Lest  order  be  disturbed.] 

8  Cf.  Walter  Jellinek,  Gesetz,  Gesetzesanwendung  tod  Zweckmassigkeitser- 
wIgtog  (1913)  27  et  seq .,  and  Grenzen  der  Verfasstogsgesetzgebtog  (1931)  16; 
also  his  note  1  in  Georg  Jellinek,  Allgemeine  Staatslehre  (3d  ed.)  264.  Kelsen, 
too,  says  “that  by  the  basic  norm  only  an  authority  whose  norms  are  obeyed  by 
and  large  may  be  set  up  as  an  authority  creating  law,”  and  he  finds  in  the  basic 
norm  “the  transformation  of  power  into  law,”  Naturrechtslehre  tod  Rechts- 
positivismu s  (1928)  65.  [Translated  in  Kelsen,  General  Theory  of  Law  and 
State  (194s)  437.]  Rom.  13:1  was  in  fact  referred  to,  after  the  Revolution 
[of  1918],  by  the  [German  Catholic]  Center  Party,  through  Deputy  Groeber  in  the 
National  Assembly  [of  Weimar],  Feb.  13,  1919:  “In  our  opinion,  any  authority  is 
by  the  grace  of  God,  no  matter  whether  it  is  monarchical  or  republican.” 
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So  the  connection  between  power  and  law,  the  origin  of  law  in  a 
breach  of  law,  the  theory  of  the  accomplished  fact  in  international  law, 
the  normativity  of  the  factual,  are  now  established  philosophically.  Yet 
this  is  by  no  means  a  relapse  into  the  sociological  doctrine  of  validity. 
The  law  is  valid  not  because  it  can  be  carried  through  effectively;  rather, 
it  is  valid  if  it  can  be  carried  through  effectively,  because  it  is  only  then 
that  it  can  afford  legal  certainty.  The  validity  of  positive  law,  then,  is 
based  upon  the  certainty  which  it  alone  possesses;  or,  circumscribing  the 
sober  term  “legal  certainty”  by  weightier  verbal  formulae,  upon  the 
peace  it  creates  between  conflicting  legal  views,  upon  the  order  that  ter¬ 
minates  the  struggle  of  all  against  all.  Positive  law  is  to  “establish  peace 
in  action  during  the  war  of  opinions,  during  the  struggle  of  philosophers” 
(Anselm  Feuerbach).  Justice  is  the  second  great  task  of  the  law,  while 
the  most  immediate  one  is  legal  certainty,  peace,  and  order.  “I’d  rather 
commit  an  injustice  than  tolerate  disorder,”  said  Goethe  and  also:  “It 
is  better  that  you  suffer  wrong  than  that  the  world  be  without  law.”  9 


Antinomies  of  the  Doctrine  of  Validity.  But  such  cannot  remain  the 
last  word  of  legal  philosophy  on  the  question  of  validity.  Only  this  has 
been  established,  that  legal  certainty  too  is  a  value  and  that  the  legal 
certainty  which  positive  law  affords  may  justify  even  the  validity  of 
unjust  and  inexpedient  law.  Not  established,  though,  has  been  any  abso¬ 
lute  precedence  of  the  demand  of  legal  certainty,  which  is  fulfilled  by 
any  positive  law,  over  the  demands  of  justice  and  expediency,  which  it 
may  possibly  have  left  unfulfilled.  The  three  aspects  of  the  idea  of  law 
are  of  equal  value,  and  in  case  of  conflict  there  is  no  decision  between 
them  but  by  the  individual  conscience.  So  the  absolute  validity  of  all 
positive  law  as  against  every  individual  cannot  be  demonstrated.  It 
would  indeed  be  miraculous  if  something  real  should  have  value  and 
validity  throughout.  The  individual  conscience  usually  will,  and  properly 
may,  deem  an  offense  against  positive  law  more  objectionable  than  the 
sacrifice  of  the  individual’s  own  legal  conviction,10  but  there  may  be 
“shameful  laws”  which  conscience  refuses  to  obey.  At  the  time  of  the 

9  The  same  kind  of  legal  sense  is  aptly  described  by  Theodor  Fontane,  Meine 
Kinder jahre:  “As  long  as  revolutionary  struggles  fall  short  of  certain  victory,  I 
follow  all  these  insurgencies  with  greater  or  less  disapproval,  founded,  I  would  say, 
not  on  my  legal  sense  but  on  my  sense  of  order.”  Fontane  sees  its  basis  “in  a 
certain  sense  of  order,  a  natural  claim  to  be  made  in  view  of  superiority  of  numbers 
or  power.” 

10  The  value  of  legal  certainty  is  put  too  low  as  against  legal  conviction  by 
Marshall  von  Bieberstein,  Vom  Kampf  des  Rechtes  gegen  die  Gesetze  (1927). 
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Socialists  Actg  the  [German  Social  Democratic]  Convention  of  Wyden 
resolved  to  amend  the  Platform  of  Gotha  to  read  that  the  party  strives 
for  its  aims  by  all  means,  and  no  longer  merely  by  all  legal  means. 

To  be  sure,  “every  lawyer  always  ought  to  deem  best  any  existing 
legal  constitution  and,  if  it  is  amended  by  superior  authority,  then  the 
one  succeeding  it”  (Kant).  The  judge,  charged  with  interpreting  and 
serving  the  positive  legal  order,  ought  not  to  know  any  but  the  juridical 
doctrine  of  validity,  which  deems  the  law’s  meaning  of  validity,  its  claim 
to  validity,  equal  to  real  validity.  It  is  the  professional  duty  of  the  judge 
to  validate  the  law’s  claim  to  validity,  to  sacrifice  his  own  sense  of  the 
right  to  the  authoritative  command  of  the  law,  to  ask  only  what  is  legal 
and  not  if  it  is  also  just.  To  be  sure,  the  question  may  be  raised  whether 
this  very  duty  of  the  judge,  this  sacrificium  intellectus,h  this  devotion  in 
blank  of  one’s  own  personality  to  a  legal  order  the  future  changes  of 
which  one  cannot  even  anticipate,  is  morally  possible.  But  however  un¬ 
just  the  law  in  its  content  may  be,  by  its  very  existence,  it  has  been  seen, 
it  fulfills  one  purpose,  viz.,  that  of  legal  certainty.  Hence  the  judge, 
while  subservient  to  the  law  "without  regard  to  its  justice,  nevertheless 
does  not  subserve  mere  accidental  purposes  of  arbitrariness.  Even  when 
he  ceases  to  be  the  servant  of  justice  because  that  is  the  will  of  the  law, 
he  still  remains  the  servant  of  legal  certainty.  We  despise  the  parson 
who  preaches  in  a  sense  contrary  to  his  conviction,  but  we  respect  the 
iudge  who  does  not  permit  himself  to  be  diverted  from  his  loyalty  to  the 
law  by  his  conflicting  sense  of  the  right.  For  the  dogma  is  of  value  only 
as  an  expression  of  faith,  while  the  law  is  of  value  not  only  as  a  precipi¬ 
tation  of  justice  but  also  as  a  guarantee  of  legal  certainty,  and  it  is  pre¬ 
eminently  as  the  latter  that  it  is  entrusted  to  the  judge.  A  just  man  is 
worth-more  than  a  merely, righteous,  merely  law-abiding  man;  but  we 
do  not  usually  call  judges  “righteous”  but  only  “just,”  since  a  righteous 
judge  by  that  very  token,  and  by  that  alone,  is  also  a  just  iudge. 

Yet  the  judge,  who  is  in  conscience  bound  to  consider  all  enacted  law 
valid,  may  be  faced  by  a  defendant  who  is  bound  by  his  conscience  to 
regard  unjust  or  inexpedient  law  as  invalid  although  it  is  enacted.11 
Against  the  latter,  the  law  may  prove  its  power  but  can  never  demon¬ 
strate  its  validity.  That  case  of  the  “criminal  from  conviction”  proves  a 
truly  tragic  case  precisely  because  there  is  no  solution  for  it.  Duty  de- 

e  [German  statute,  1878-1890,  containing  sweeping  repressive  measures  against 
socialists.] 

h  [Sacrifice  of  the  intellect.] 

n“I  swore  to  observe  the  constitution  conscientiously ;  but  what  if  my  con¬ 
science  demands  of  me  not  to  observe  it?”  —  Bismarck  to  Crown  Prince  Friedrich 
Wilhelm.  Cf.  Zechlin,  Bismarcks  StaatsstreichplXne  60  et  seq. 
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manded  the  crime  of  the  perpetrator,  duty  demands  the  sentence  of  the 
judge,  and  duty  may  possibly  demand  that  one  submit  to  the  penalty 
incurred  for  the  crime  committed  out  of  duty  —  for  the  sake  of  the  law’s 
inviolability,  of  legal  certainty.  Socrates  thought  and  acted  thus  when  he 
scorned  escape  from  the  execution  of  the  miscarriage  of  justice:  “Do  you 
think  that  a  state  can  survive,  and  is  not  indeed  destroyed,  where  sen¬ 
tences  that  are  pronounced  are  without  force  and  are  invalidated  and 
frustrated  by  individuals?”  12 


Section  ii 

Philosophy  of  History  and  the  Law 

The  stone  patiently  suffers  the  forming  chisel ,  and  to  the  musician  who  touches 
them  the  chords  respond  without  resisting  his  fingers.  The  lawmaker  alone  works 
at  a  self-acting ,  resisting  material  —  human  freedom.  —  Schiller 

The  theme  of  the  philosophy  of  history  is  history  from  the  viewpoint 
of  the  realization  of  values,  history  as  the  road  toward,  or  again  the 
wrong  road  away  from,  value.  So  the  problem  of  the  philosophy  of  his¬ 
tory  in  relation  to  the  law  (or  the  philosophy  of  legal  history)  is  to  con¬ 
template,  in  the  reality  of  historical  events,  the  realization  of  the 
concept,  the  idea,  and  the  validity  of  law  (which  in  three  spheres  of 
problems  have  formed  the  theme  of  our  discussions  so  far). 

The  Law  as  a  Form  of  Culture .  i.  “Law”  is  not  only  the  category  ante¬ 
cedent  and  basic  to  any  legal  contemplation,  not  only  the  form  of 
thought  outside  of  which  nothing  legal  can  be  conceived,  but  also  the 
real  form  of  culture  which  comprehends  and  molds  every  fact  in  the 
legal  universe.  For  a  new  legal  trend  is  realized  not  in  a  legal  vacuum 
but  either  by  reinterpretation  of  existing  legal  institutions  or  by  inser¬ 
tion  of  new  legal  institutions  into  a  given  legal  system.  In  either  case, 
it  is  built  into  the  architecture  of  a  tremendous  legal  structure,  altering 
it  in  details  only,  and  is  inescapably  qualified  by  its  style.  Law  as  a  con¬ 
ceptual  category  is  expressed  in  reality  by  the  law  as  a  real  form  of 
culture. 

Form  and  Material  of  the  Law .  The  question  thus  raised  in  the  phi¬ 
losophy  of  history  concerns  the  relation  between  the  matter  and  the 

12  Cf.  Alsberg,  Der  Prozess  des  Sokrates  (1926)  27-28. 
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form  of  the  law,  between  the  donnes  and  the  construit a  (Geny),  between 
the  realia  of  legislation  and  their  legislative  formation  (E.  Huber).  It 
has  been  answered  by  manifold  different  estimates  of  the  formative 
power  of  the  legal  form  and  the  resisting  power  of  the  legal  matter.1 

The  theory  of  natural  law  assumes  that  the  resisting  power  of  the 
matteFagainsf.  the  idea,  piav  be  putat  zero.lt  completelv-vxdatilizesThe 
matter  of  the  law^In  its  view,  the  material  a 

definite  historical  situation  t^ut  the  state  of  nature;  and  that  state  of 
nature  is  depicted  not  as  a  sociological  relaHnnslppj  but  ratheraa^amnn- 


nature  is  depicted  not  as  a  sociological  reiafionslup,  but  ratheraa^amnn- 
sociable  side-bv-sideness  of  individuals;  the  first  cr^tinn.of  soria  dela¬ 
tions  Between  them  being  reserved  toTheJegal  idea^Q^amp^d^_any 
preexrstmgisodcdpgiral ties-  And  since  the  theory  of  natural  law  knows 


no  resistance  of  historical  or  sociological  matter,  it  denies  the  change- 
abiUtyof  the  legaljdea,  which  indeed  could  spring  only  from  its  material 
concretejelemerit  and_not  fromTthe  quite  empty  and  hence  quite  universal 
pure  foxm^jqna^  that  is '  everywhere  ever- 

lastingly  the"sanfe7 

TFis  tHejoientB f  the  historical  school  to  have  overthrown  that  doctrine 
of  the  omnipotence 'Qf^lhe  legal:  form.-  What  Is  given  by  the  ^national 


spirit5’  is  stressed  at.  the  expense  of.  the  formative 


simple  reflection  that  me  decisive  movements  in  the  social  world  are  out¬ 
side  of  the  influence  of  the  law.  The  legal  order  can  command  the  indi¬ 


vidual  only;  it  can  gain  influence  on  social  processes  but  indirectly,  by 
way^of  the  individual,  and  hence  to  a  very  limited  extent  :  processes  of 

~1'1  cannot  dominate.  And  it  cannot  at  all 


us  economic  life  being  both  a  natural 


social  process,  both  technical  and  economical,  moves  essentially  unin 


^  i  i « twrspjyyagi 


As  a  result  of  such  considerations 


I  traS)  i ■>}  •]  >I»KWI  ■  >V 


e  doctrine  ofi  omnipotence  has 


owenessness  o 


terialistic  view  of  history,  law  is  a  mere  mode  of  appearance  of  the 
economic  life,  hence  the  legal  form  is  a  mere  mode  of  appearance  of 
legal  matter.  In  calling  law  the  form  of  the  economy,  this  view  refers 
not  to  the  formative  but  to  the  formed  form,  not  to  a  form  into  which 
the  matter  is  pressed,  but  to  one  which  it  assumes,  not  to  innermost 
essence  but  to  outward  appearance.  It  regards  law  as  historically  and 

a  [That  which  is  given  and  that  which  is  construed.] 

1€f.  Radbruch,  RechtMee  und  Rechtsstoff  (1923)  17  Archiv  fOr  Rechts-  und 
Wirtschaftsphilosophie  343  et  seq. 

2  CL  Renner,  Die  Rechtsinstitute  des  Privatrechts  ijnd  ihre  soziale 
Function  (1929)  145  et  seq . 
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sociologically  conditioned  throughout,  without  any  formal  element  of 
universal  validity.  In  this  sense,  Marx-Engels  note,  in  their  Draft  of  a 
German  Ideology :  b  “Never  forget  that  law  has  no  more  a  history  of  its 
own  than  has  religion.” 

As  has  been  shown  previously  (sec.  3,  pp.  63-65,"  even  historical 
materialism  has  been  compelled  to  recognize  that  the  forms  of  culture, 
and  in  particular  the  legal  form,  follow  laws  of  their  own.  It  does  not 
simply  identify  the  ideal  with  the  material  but  regards  the  ideal  as  a 
transformation  and  translation  of  the  material  into  a  new  form,  without, 
however,  giving  sufficient  attention  to  the  formal  aspect  of  this  process. 
For  our  part,  we  have  established  that  the  legal  form  is  the  form  of 
justice,  that  is,  of  equality  and  generality,  and  that  by  this  form  any 
purposeful  endeavor  that  wants  to  utilize  the  law  is  inescapably  seized 
and  is  deprived  of  the  sole  dominion  of  its  set  purpose.  The  question  of 
the  philosophy  of  history  concerning  the  relation  between  the  form  and 
matter  of  the  law  thus  is  to  be  answered  by  saying  that  each  law  is  a 
product  of  legal  matter  and  legal  form,  with  now  the  formal,  now  the 
material,  element  prevailing.  Typical  are  Roman  law  on  the  one  hand 
and  Germanic  law  on  the  other. 

Closely  connected  with  the  doctrine  of  the  exclusively  material  deter¬ 
mination  of  the  legal  form  is  another  doctrine  in  the  philosophy  of  his¬ 
tory,  the  doctrine  that  not  only  every  legal  content  but  the  legal  form 
itself  is  transitory,  the  Marxist  doctrine  of  the  “withering  away  of  the 
law.”  According  to  it,  the  juridical  world  outlook  is  the  “classical  world 
outlook  of  the  bourgeoisie”  (Engels),  which  superseded  the  theological 
world  outlook  of  feudalism;  in  the  proletarian  transitional  state,  this 
civil  law  with  its  affectation  of  justice  is  to  be  replaced  with  a  class 
“law,”  “without  any  make-up,”  i.e.,  with  the  legal  form  deliberately 
discarded,  which  would  then  in  the  classless  society  be  completely  sub¬ 
merged  and  make  room  for  a  mere  “administration  of  goods.”  Justice  is 
only  the  ideological  reflection  of  the  market  with  its  do  ut  desf  destined 
to  disappear  with  the  individualist  market  economy.  To  be  sure,  the 
justice  which  is  referred  to  there  is  but  the  justice  of  private  law,  com¬ 
mutative  justice.  By  stepping  beyond  the  “narrow  horizon  of  civil  law” 
(Marx)  and  of  commutative  justice,  there  would  then  be  established  but 
the  exclusive  dominion  of  another  justice,  the  distributive  justice  of 
public  law;  or,  in  other  words,  the  entire  law  would  be  rendered  public 
and  the  individualistic  would  be  merged  in  the  social  law.  So  even  the 
socialist  commonwealth  will  be  a  government  of  laws,d  though  one  gov- 

*  [Entwure  einer  Detjtschen  Ideologie.] 

c  [I  give  that  you  give.] 

d  [Cf.  infra,  sec.  26,  n.  a.] 
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erned  by  distributive  instead  of  commutative  justice.  The  living  together 
of  human  beings  without  any  legal  form  at  all  is  inconceivable.3 

The  Realization  of  the  Idea  of  Law.  2.  The  question  of  the  realization 
of  the  idea  of  law  in  history  may  be  raised  in  two  ways.  It  is  possible  to 
start  from  the  legal  ideas  of  the  several  parties  and  trends  of  world  out¬ 
look  and  to  examine  how  far  history  serves  to  realize  each  of  them.  To 
each  view  of  the  law  and  the  state  there  would  then  correspond  a  particu¬ 
lar  philosophical  construction  of  history.  One  may  cite  as  examples,  of  a 
liberal  philosophy  of  history,  Kant’s  Idea  of  a  Universal  History  with 
Cosmopolitan  Intent ;  e  of  a  socialist  philosophy  of  history,  the  Com¬ 
munist  Manifesto;  of  a  transindividualistic  philosophy  of  history,  L. 
von  Ranke’s  lectures  before  King  Max  of  Bavaria  and  his  Political 
Conversation ;  f  and  of  a  transpersonal  philosophy  of  history,  Jakob 
Burckhardt’s  Observations  on  World  History  «  But,  on  the  other  hand, 
it  is  also  possible  to  discuss  the  question  in  what  way  ideas,  and  in  par¬ 
ticular  legal  ideas,  influence  history  at  all,  whether  in  the  form  of  delib¬ 
erate  statements  of  purposes  by  individuals  or  in  the  form  of  unconscious 
social  processes. 

Deliberate  and  Unconscious  Development  of  the  Law.  The  answer  to 
this  question,  which  goes  back  to  the  opposition  between  Hegel  and 
Savigny,4  can  only  be  this,  that  the  idea  of  law  has  become  a  progres¬ 
sively  more  deliberate  and  more  purposeful  motive  power  of  history. 
This  development  may  be  characterized  by  different  slogans:  as  the  de¬ 
velopment  from  the  national  spirit  to  the  will  of  the  state,  from  the 
“organic”  growth  of  law  to  “purpose  in  the  law”  and  to  the  “fight  for 
the  right”  ( Jhering) ;  h  or,  considering  the  social  institution  by  which 
norms  are  laid  down,  as  the  development  from  community  to  society 
(Tonnies) ;  or,  again,  considering  the  form  taken  by  the  legal  position 
of  the  individual,  as  the  development  from  status,  the  state  in  which  one 

aCf.  Paschukanis,  Allgemeine  Rechtslehre  und  Marxismus  ;  also  Rad- 
bruch,  Klassenrecht  und  Rechtsidee  (1929)  1  Zextschrift  txtr  soziales  Recht  75 
et  seq.j  and  Kelsen  in  (1931)  66  Archiv  f&r  Sozialwissenschaft  tjnd  Sozial- 
politix  449  et  seq. 

e  [Idee  einer  allgemeinen  Geschichte  in  WeltbIJrgerlicher  Absicht.] 
f  [POLITISCHES  GeSPRACH.] 
s  [Weltgeschichtliche  Betrachtungen.] 

4 Hegel  against  Savigny:  “Barbarians  are  governed  by  urges,  customs,  emotions, 
but  are  not  conscious  of  it.  By  the  law  being  enacted  and  known,  everything 
accidental  of  emotion  or  belief,  the  form  of  revenge,  pity,  selfishness,  is  cancelled, 
and  thus  only  does  the  law  attain  its  true  destination  and  acquire  its  honor.”  Cf. 
Rothacker,  Eineejtung  in  die  Geisteswissenschaften  (2d  ed.  1930)  62-63. 
h  [Supra ,  sec.  3,  n.  c.] 
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is  born,  to  contract,  the  social  situation  created  by  one’s  own  will  (Henry 
Sumner  Maine). 

To  be  sure,  the  statements  of  purposes  which  progressively  replace 
instinctive  acts  do  not  necessarily  correspond  to  absolute  ideas  of  such 
purposes;  they  may  be  purely  egoistic  and  arbitrary  statements.  Yet 
frequently  the  deliberately  egoistic  statements  of  purposes,  like  the  in¬ 
stinctive  acts,  unconsciously  become  the  instruments  of  universally  valid 
ideas  of  purposes.  The  fact  has  been  described  by  Wundt,  who  called  it 
the  “heterogony  of  purposes,”  and  by  Hegel,  who  spoke  of  the  “trick 
of  reason.”  Our  description  above  (sec.  8,  pp.  97-98)  of  the  relation  be¬ 
tween  ideology  and  interest  in  party  activities  presents  an  illustrative 
example.  Based  on  that  sociological  fact  of  sic  vos  non  vobis 1  is  the 
theory  of  liberalism,  the  theory  of  the  prestabilized  harmony  of  universal 
self-interest  and  common  weal,  which  has  been  “transformed  and  trans¬ 
lated”  into  lyrics  by  Riickert:  “When  the  rose  adorns  itself,  it  adorns 
the  garden.”  Again,  the  Marxian  theory  of  necessity,  of  the  inevitable 
development  toward  socialism  by  social  forces  which  by  no  means  delib¬ 
erately  aim  at  a  socialist  order  of  society,  rests  on  the  same  thought.  The 
materialistic  view  of  history  represents,  not  indeed  a  subjective  idealism 
of  ideal  motives,  but  an  objective  idealism  of  victorious  ideas.  In  the 
words  of  Karl  Marx:  Thought  may  not  press  toward  reality,  yet  reality 
contrariwise  presses  toward  thought. 

The  inevitable  development  in  the  formation  of  law  from  the  instinc¬ 
tive  to  the  purposeful,  from  the  irrational  to  the  purposive  rational,  may 
be  evaluated  in  different  ways.  The  view  that  the  rationality  of  things 
and  of  relations  is  superior  to  any  individual  reason  cannot  but  respond 
to  that  naturally  necessary  development  with  an  attitude  of  cultural 
pessimism.  The  other  view  that  there  is  no  rationality  in  things  and  re¬ 
lations  other  than  that  which  rational  individuals  have  imparted  to  them, 
cannot  but  hail  that  same  development  with  cultural  optimism  as  the 
victorious  procession  of  reason  through  history,  as  progress  without  end.5 

Theory  of  Legitimacy  and  Theory  of  Catastrophes .  3.  Finally,  too,  the 
idea  of  legal  validity  is  susceptible  of  consideration  by  the  philosophy  of 
history.  From  the  viewpoint  of  the  juridical  doctrine  of  validity,  one 
may  examine  not  only  the  relation  of  one  legal  rule  to  another  within  a 
certain  legal  order,  say,  of  a  statute  to  a  constitution,  but  also  the  rela¬ 
tion  of  the  historically  succeeding  legal  orders  to  one  another.  Applied 

1  [Thus  it  is  you  (who  act)  though  not  for  yourselves.] 

B  However,  it  must  be  stated  here  that  the  great  theorist  of  the  “community” 
does  not  by  any  means  draw  conclusions  of  cultural  pessimism  from  the  irresistible 
development  from  community  to  society;  Tonnies  in  (1925)  49  Schmollers 
Jahrbtjch  f( m  Gesetzgebtjng,  Verwaltung  tjkd  Voxkswirtschaet  188  et  seq. 
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to  history,  the  juridical  doctrine  of  validity  turns  into  the  principle  of 
legitimacy,  the  postulate  that  each  new  legal  order  must  have  evolved 
from  its  predecessor  in  a  legal  way,  and  the  negation  of  any  legal  order 
that  cannot  be  justified  from  the  legal  order  preceding  it.  “Law  must 
remain  law.” 

Yet  “any  law  there  is  in  present  mankind  has  come  about  against 
legal  form”  (Fichte).  “How  many  existences  in  the  political  world  of 
today  are  not  rooted  in  revolutionary  soil?”  (Bismarck).6  There  is  only 
one  legitimate  development  uninterrupted  through  millennia:  the  chain 
of  ordinations  reaching  from  the  apostles  to  every  individual  Catholic 
priest.  So  the  theory  of  legitimacy  is  no  more  able  to  do  justice  to  the 
problems  of  the  philosophy  of  history  than  the  juridical  doctrine  of 
validity  is  to  those  of  legal  philosophy.  Law  cannot  originate  in  law 
alone;  again  and  again  law  grows  from  wild  roots.  There  is  an  original 
creation  of  law,  a  first  generation  of  law  out  of  factuality,  lawmaking  by 
law-breaking,  new  legal  ground  on  congealed  revolutionary  lava. 

The  two  opposite  views  might  be  called  Neptunism  and  Vulcanism  in 
the  philosophy  of  history,  the  theory  of  continuity  and  the  theory  of 
catastrophes  of  legal  history.  They  are  forms  in  which  the  more  com¬ 
prehensive  views  of  historism  and  rationalism  appear.  Legitimism  corre¬ 
sponds  to  the  view  in  which  gradual  progress  without  jumps,  a  category 
of  historical  thought,  is  turned  into  a  norm  of  political  action  (sec.  3,  p. 
62,  supra).  Quite  in  accordance  therewith,  legitimism  raises  the  juridical 
doctrine  of  validity,  a  form  of  legal  scientific  thought,  to  a  political  doc¬ 
trine.  Against  this  it  may  be  said  that  even  the  historical  catastrophe 
does  not  fall  out  of  history,  that  it,  too,  becomes  subject  to  the  subse¬ 
quent  insight  into  its  long  prepared,  historically  necessary  causation.  To 
that  historical  continuity,  however,  there  also  corresponds  a  legal  con¬ 
tinuity.  Unchanged  above  all  catastrophes  of  the  law  stands  the  legal 
principle  that  at  any  time  he  is  called  upon  to  lay  down  law  who  is  able 
to  enforce  the  law  (sec.  10,  p.  117,  supra).  Revolution  results  in  this, 
that  other  social  forces  succeed  to  the  supreme  authority  of  power  pro¬ 
vided  by  that  “fundamental  norm.”  But  the  fundamental  norm  itself 
reigns  unchanged  above  any  change  of  forces.  Its  effect  is  that  the  new 
revolutionary  government  represents  the  legal  successor  of  the  former 
legitimate  government.  Only  thus  can  it  be  understoood  that  a  revolu¬ 
tionary  change  in  the  form  of  government  does  not  affect  the  identity  of 
the  state  itself,  e.g.,  that  imperial  Germany  and  republican  Germany 
represent  the  same  German  Reich.7 

8 1  Gedanken  tjnd  Erinnerttngen  (1898)  176  —  in  that  detailed  correspondence 
with  Gerlach  concerning  the  principle  of  legitimacy. 

7Cf.  Anschutz,  Reichsverpassung  (3d  revision,  10th  ed.,  1929)  8  et  seq. 
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Section  12 

Religious  Philosophy  of  the  Law 
Nec  ulla  nobis  magis  res  aliena  quam  publican  —  Tertullian 

Religion  is  the  behavior  which  conquers  values;  by  conquering  worth¬ 
lessness  it  conquers  the  opposition  of  value  and  reality,  identifies  value 
and  reality,  justifies  all  existence;  it  is  the  emotional  theodicy  (sec.  1, 
pp.  5°-5 L  supra).  The  theodicy  expressed  in  concepts  we  call  religious 
philosophy,  as  contrasted  with  the  philosophy  of  values.  Both  the  ap¬ 
proach  of  the  philosophy  of  values  and  that  of  religious  philosophy  may 
be  applied  to  every  subject  matter  —  including  the  law.1 

Yet  the  complete  identification  of  value  and  reality  which  is  proposed 
cannot  be  achieved  by  a  human  mind.  An  expedient  of  religious  philos¬ 
ophy  with  regard  to  facts  which  can  be  understood  neither  as  valuable 
nor  as  nonexistent  is  the  concept  of  the  unessential:  the  worthlessness 
which  defies  any  attempt  at  conquering  it  is  regarded  as  nonexistent  in 
a  deeper  sense,  as  without  essence.  But  it  is  not  worthlessness  alone  that 
may  appear  unessential  in  the  view  of  religious  philosophy.  Even  what 
has  been  established  as  valuable  by  the  philosophy  of  values  may  be  un¬ 
essential  from  the  most  absolute  point  of  view  of  religious  philosophy: 
“before  God.”  So  the  question  of  the  religious  philosophy  of  the  law  is 
whether  law  is  not  only  valuable  but  also  essential. 

Early  Christianity.  A  mythology  of  the  law  in  pre-Christian  antiquity 
would  show  us  religious,  definitive,  essential  significance  closely  spun 
all  around  the  law  and  the  state.  To  Christianity  in  its  original  form,  on 
the  contrary,  law  and  the  state  appeared  quite  remote  from  God,  quite 
unessential,  quite  nugatory.  Says  Jesus:  “Who  hath  set  me  above  you  to 
settle  your  inheritances?”  The  story  of  the  penny  of  tribute  must  not  by 
any  means  be  read  as  expressing  anything  but  the  profound  indifference 
of  Jesus  toward  political  and  legal  matters:  As  far  as  I  am  concerned,  do 
render  unto  Caesar  the  things  which  are  Caesar’s,  if  only  you  render 
unto  God  the  things  that  are  God’s  — the  emphasis  is  solely  upon  the 
second  half  of  the  sentence.  In  the  parable  of  the  laborers  in  the  vine¬ 
yard,  a  great  gesture  puts  the  question  of  law  and  justice  far  aside  in 
favor  of  goodness  and  mercy.  And  when  the  fraudulent  behavior  of  the 

*  [And  no  affairs  are  more  foreign  to  us  than  affairs  of  state.] 

1Cf.  Radbruch,  Vber  ReUgionsphUosophie  des  Rechts,  in  Radbruch  and 
Tuxich,  Reiigioxsphilosophxe  der  Kulttjr  (2d  ed.  1921). 
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unjust  householder  is  chosen,  with  superb  sarcasm,  as  a  parable  for  the 
preparation  for  rendering  account  to  God,  Jesus’  view  of  the  unessential 
character  of  legal  evaluation  is  expressed  with  a  sharpness  which  is  only 
made  more  cutting,  almost  terrifying,  precisely  because  this  is  not  the 
theme  of  the  parable.  Is  the  difference  between  right  and  wrong,  between 
ownership  and  theft,  really  so  very  great?  Mammon  in  any  form  is  “un¬ 
just  mammon”  —  this  is  the  intended  view  which  is  the  unexpressed 
basis  of  the  parable,  nay,  almost  its  expressed  basis:  for  the  Lord  praised 
the  unjust  householder  for  having  acted  cleverly.  The  just  and  the  unjust 
understand  each  other  perfectly,  Jesus  feels;  they  are  related  by  a  secret 
underground  family  resemblance  and  sympathy,  like  forester  and 
poacher,  inquisitor  and  delinquent.  Coming  to  close  quarters  with  an¬ 
other,  one  cannot  help  having  something  in  common  with  him;  the 
method  of  defense  is  prescribed  by  the  method  of  attack:  so  the  way  of 
law  is  necessarily  governed  by  wrong;  law,  at  best  a  relative  good,  is  in¬ 
extricably  bound  up  with  wrong  in  a  sphere  of  common  sinfulness.  Only 
against  this  background  can  we  fully  understand  those  deeply  moving 
words,  the  most  radical  revaluation  of  all  values  for  all  times:  “Do  not 
resist  evil!”  Do  not  quarrel  about  the  coat,  give  up  the  cloak  also! 
Yourselves  turn  your  cheeks  to  the  blow!  To  be  proved  right  or  to 
suffer  wrong  —  both  are  equally  unessential.  Essential  in  the  mutual 
relations  between  men  is  only  love.  The  life  of  the  community  enters 
the  scope  of  religion  not  as  the  result  of  a  legal  order  above  the 
individuals  but  only  as  the  radiation  of  Christian  charity  of  the  indi¬ 
viduals.  The  community  of  men  in  its  essence  is  no  legal  community  but 
a  pure,  anarchic  community  of  love:  “Ye  know  that  they  which  are 
accounted  to  rule  over  the  gentiles  exercise  lordship  over  them;  and  their 
great  ones  exercise  authority  upon  them.  But  so  shall  it  not  be  among 
you:  but  whosoever  will  be  great  among  you,  shall  be  your  minister: 
and  whosoever  of  you  will  be  the  chiefest  shall  be  the  servant  of  all.”  2 
In  the  later  developments  three  different  attitudes  have  been  taken 
toward  this  purely  negative  religious  philosophy  of  the  law. 


Tolstoy .  1.  Leo  Tolstoy  has  taught  us  to  regard  the  law  not  only  as 
unessential  but  even  as  anti-Christian.  Any  outward  thing  is  significant 
only  as  a  radiation  of  inwardness;  but  the  law,  valuing  outwardness  for 
its  own  sake  and  touching  inwardness  with  a  mere  side  glance,  diverts 

3  The  question  of  the  relation  between  law  and  religion  reappears  as  an  intra- 
theological  problem  in  the  form  of  the  question  of  the  relation  between  God’s 
justness  and  goodness.  Cf.  Esposito,  Lineamenti  di  xnsrx  dottrina  del  diritto 
(1930)  145  et  seq. 
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one  from  what  alone  is  needed.3  Yet  radical  as  may  seem  Tolstoy’s  com¬ 
plete  negation  of  the  law,  his  Christian  anarchism,  the  Sermon  on  the 
Mount  itself  is  much  more  radical  still.  For  more  radical  indeed  than 
the  passion  which  undertakes  to  fight  against  the  compulsion  of  law  is 
the  superior  contempt  which  refuses  to  engage  in  a  fight  and  rather  ex¬ 
tends  the  commandment  against  resisting  evil,  not  only  to  wrong  but 
also  to  the  compulsion  of  law,  and  not  only  (as  in  Tolstoy)  to  active 
but  also  to  passive  resistance.  Obedience  to  authority  because  resistance 
to  it  would  attribute  an  undue  significance  to  that  whole  question,  which 
is  religiously  indifferent  —  that  is  the  standpoint  of  the  Sermon  on  the 
Mount. 

Catholicism.  2.  Catholicism,  on  the  contrary,  concedes  a  relative  reli¬ 
gious  significance  to  law  and  the  state.  The  thought  of  natural  law  is  re¬ 
newed  and  given  religious  color,  and  natural  law  is  related,  at  least  as  a 
preliminary  step,  to  the  ethics  of  love  of  the  Sermon  on  the  Mount. 
Comparable  to  the  state  of  Estates,  there  is  established  a  gradation  of 
spiritual  estates,  of  which  each  has  its  own  ethics  and  the  highest  only 
has  the  full  duties  of  the  ethics  of  Christian  love.  At  one  of  the  lower 
steps  of  this  structure,  the  state  and  the  law  also  find  their  place,  hence 
they  glow  in  a  reflection  of  religious  significance.  Law  and  the  state  are 
not  anti-Christian,  as  in  Tolstoy;  they  just  are  not  yet  fully  Christian. 
The  law  is  valued  even  more  highly:  for  the  church  in  the  Catholic 
view  possesses  a  legal  order  not  arbitrarily  made  by  man  but  established 
by  God  Himself.  There  is  a  jus  divinum  b  which  is  not  only  of  secular 
and  provisional  but  also  of  transcendental  and  absolute  validity.  As  long 
as  people  were  content  to  see  in  religion  not  so  much  a  direct  inner  rela¬ 
tion  of  the  individual  as  a  relation  of  the  united  collective  body  of  Chris¬ 
tendom  to  God,  the  contradiction  between  the  evaluation  of  law  by  the 
philosophy  of  values  and  by  religious  philosophy  could  be  considered 
fully  resolved. 

Reformation:  Luther.  3.  But  the  Reformation  wanted  again  to  relate 
each  individual  directly  to  God.  Each  individual  is  faced  eye  to  eye  with 
the  ultimate  demands  of  the  Christian  ethics  of  love.  So  the  possibility 
of  regarding  law  on  the  one  hand  and  the  full  ethics  of  love  on  the  other 
as  spheres  of  duties  of  different  estates  is  broken  asunder;  the  conflict 
between  the  standpoint  of  law  and  the  Sermon  on  the  Mount  is  again  put 
into  each  individual  human  breast.  Legal  philosophy  and  religious  phi- 

8  Cf.  Boris  Sapir,  Dostojewsky  ttnd  Tolstoi  "Ober  Probleme  des  Rechts 
(1932)  65  et  seq. 
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losophy  stand  again  independently  side  by  side  and  in  a  contradiction  to 
each  other  that  cannot  and  must  not  be  veiled:  on  the  one  hand,  the 
ethic  of  the  sanctity  of  law,  of  legal  self-preservation,  of  the  fight  for  the 
right;  on  the  other,  the  doctrine  of  the  unessential  character  of  law,  of 
nonresistance,  of  the  reprobation  of  legal  controversies.  Yonder  the 
sword,  wrath,  and  sternness,  sheer  punishing,  prohibiting,  judging,  and 
sentencing,  to  force  down  the  bad  and  protect  the  pious;  here  mercy  and 
charity  and  sheer  forgiving,  sparing,  loving,  serving,  doing  good,  peace 
and  joy  —  Luther’s  strong  soul  obviously  delights  in  the  tension  between 
these  opposites.  He  has  expressed  them  by  the  opposition  between  the 
morals  of  office  and  personal  morals,  without,  however,  assigning  to  the 
morals  of  office  a  fixed  field  not  to  be  entered  by  personal  morals.  It  has 
always  been  the  way  of  religious  renewal  and  religious  heroism  to  swpep 
like  storm  and  fire  through  the  area  in  which  worldly  life  expected  to  be 
able  to  unfold  under  its  own  law  undisturbed  by  religion  —  from  Jesus 
to  Tolstoy.  Religion,  being  revolutionary  and  respecting  no  human  en¬ 
actment,  does  not  permit  its  jurisdiction  to  be  limited  by  the  fences  of 
civil  morals ;  nor  did  Luther  intend  it  to  do  so.  Luther’s  formula  means 
not  the  conquest,  but  the  very  sharpest  demonstration  of  an  unconquer¬ 
able  contradiction.  We  are  challenged  to  live  in  the  world  of  the  law  and 
the  state  fully  conscious  of  its  being  conditioned  and  threatened  by  the 
absolute  religious  postulate,  to  live  in  it  as  in  a  foreign  country,  as  if  we 
did  not  live  in  it.  Law  and  the  state  possess  but  a  provisional  signifi¬ 
cance;  in  the  last  resort  they  are  unessential.4 

The  unessential  in  the  law,  proclaimed  by  the  Sermon  on  the  Mount, 
has  been  deepened  by  Tolstoy  to  the  anti-essential,  limited  by  Catholi¬ 
cism  in  the  sense  of  the  relatively  essential,  and  restored  by  Luther  in 
the  sense  of  the  but  provisionally  essential  and  ultimately  unessential. 

However,  Christian  religious  philosophy  with  its  doctrine  of  the  un¬ 
essential  character  of  the  law  and  the  state  is  by  no  means  able  to  unhinge 
the  doctrines  of  the  philosophy  of  values  concerning  the  positive  value 
of  the  law  and  the  state.  Law  and  the  state  are  unessential  only  inasmuch 
as  all  worldly  life  is  unessential,  from  an  other-worldly  standpoint,  “be¬ 
fore  God.”  But  the  philosophy  of  values,  including  legal  philosophy, 
assumes  a  standpoint  within  this  world  and  passes  value  judgments 
within  this  world,  conscious  of  being  enclosed  in  the  conditions  of 
worldly  life.  Either  standpoint  has  its  natural  foundation:  the  entangle¬ 
ments  of  worldly  man  in  society  contrasts  with  the  ultimate  terrible 

4  The  profession  of  nothing  more  than  this  Lutheran  view  of  the  relation  between 
Christianity  on  the  one  hand  and  the  state,  law,  and  war  on  the  other  caused  the 
“Dehn  case”  [involving  the  alleged  pacifism  of  a  Protestant  minister  in  the  German 
republic].  Cf.  Gunter  Dehn,  Kirche  und  V olkerverso hnung  {1932)  84-85. 
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loneliness  of  the  woman  who  gives  birth  and  of  the  human  being  who 
dies.  “We  work  together  by  hundreds,  we  love  by  twos,  we  die  alone” 
(Iwan  Goll). 


Section  13 

The  Psychology  of  the  Man  of  the  Law 

Jurisprudence ,  dressed  in  the  traditional  [ German ]  color  of  the  faculty  of  law ,  speaks: 
“ Red  is  the  law  so  that  its  rules 
May  live  in  my  disciples 9  veins. 

If  logic  gives  them  all  their  tools , 

The  righteous  cause  will  end  in  chains  1”  —  Karl  Heinsheimer ,  Festspiel. 


Eduard  Spranger  has  coined  the  concept  of  psychology  as  a  spiritual 
sciences 1  Contrary  to  the  efforts  of  psychology  as  a  value-blind  natural 
science,  this  psychology  relates  mental  processes  to  values.  It  investi¬ 
gates  mental  processes  as  directed  toward  cultural  values,  as  forming  or 
understanding  structures  of  meaning,  in  short,  as  spiritual  achievements. 
It  examines  what  structures  of  the  mind,  or  “forms  of  life,”  are  requisite 
for  a  spiritual  achievement  of  a  certain  kind.  Forms  of  life  which 
Spranger  describes  as  ideal  types  are  theoretical  man,  economic  man, 
aesthetic  man,  social  man,  political  man,  and  religious  man. 

Objective  Law  as  a  Form  of  Life.h  These  types  do  not  include  juridical 
man  or  “the  man  of  the  law.”  According  to  Spranger,  his  is  not  a  simple 
structure  but  a  complex  formation,  a  mixture  of  the  social  and  theoreti¬ 
cal  structures.2  We  too  regard  the  form  of  life  of  the  man  of  the  law  as  a 
complex  formation,  since  the  very  idea  of  law,  to  which  it  is  related, 
represents  a  complex  formation,  the  trinity  of  justice,  expediency,  and 
legal  certainty.  Now  Spranger  correctly  says  that  “what  has  been  called 
purpose  in  the  law  is  not  itself  legal  in  nature,”  but  rather  social,  politi¬ 
cal,  cultural;  to  that  extent,  then,  the  law  has  no  peculiar  corresponding 
form  of  life  besides  the  social,  political,  theoretical,  and  aesthetic  ones. 
But  the  remaining  two  elements  are  specific  legal  values,  which  cannot 
be  reduced  to  other  values.  Inasmuch  as  the  form  of  life  specific  to  the 

a  [On  the  term  “spiritual  science,”  cf.  translator’s  note  b,  Lask,  Legal  Philos¬ 
ophy,  Introduction ,  in  this  volume,  supra ,  p.  3.] 

1  Cf.  Eduard  Spranger,  Lebensformen  (3d  ed.  1922)  3  et  seq. 

b  [On  “objective  law”  and  “subjective  legal  right”  see  translator’s  note  b,  Lask, 
Legal  Philosophy,  chap.  II,  supra ,  p.  32.] 

2  Cf.  Spranger,  op.  cit.  32  6  et  seq.  On  the  psychology  of  the  man  of  the  law,  cf. 
also  Riezler,  Das  RechtsgepOhl  (1921). 
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man  of  the  law  is  determined  in  its  structure  by  justice,  this  form  may 
be  ranked  with  the  forms  of  life  elaborated  by  Spranger.  Again  —  using 
Spranger’s  terms  —  justice  determines  the  structure  of  the  man  of  the 
law  in  a  twofold  sense:  as  ideal  justice  and  as  positive  justice,  i.e.,  as 
legal  certainty. 

Justice  and  legal  certainty  impress  different,  indeed,  contradictory, 
stamps  upon  the  man  of  the  law.  Justice  is  apt  to  establish  a  transposi¬ 
tive  and  progressive,  while  legal  certainty  is  apt  to  establish  a  positivistic 
and  conservative,  attitude  toward  the  law.  With  the  sense  of  justice, 
there  contrasts  the  “sense  of  law”  as  a  sense  of  order.  As  a  layman,  the 
man  of  the  law  is  oriented  rather  toward  justice;  as  a  lawyer,  he  is 
oriented  rather  toward  legal  certainty.  The  former  —  again  using 
Spranger’s  terms  —  is  rather  a  “legal  idealist,”  the  latter  rather  a  “legal 
formalist”  or,  speaking  without  a  value  judgment,  a  “legal  realist.”  For 
this  very  reason,  it  may  be  said  that  the  sense  of  law  of  laymen  and 
lawyers  must  be  measured  by  opposite  criteria:  the  sense  of  law  of  the 
lawyer,  by  how  hard  he  finds  it  to  put  up  with  an  injustice  of  enacted 
law;  the  sense  of  law  of  the  layman,  by  whether  he  is  able  at  all  to  put 
up  with  an  injustice  of  enacted  law  in  the  interest  of  legal  certainty. 

If  we  want  to  illustrate  the  two  forms  of  life  of  the  man  of  the  law  by 
personalities,  we  may  think,  on  the  one  hand,  of  Schiller,  who  challenges 
us  to  reach  toward  heaven  and  bring  down  its  inalienable  and  inviolable 
lofty  rights  3  (and  yet  who  also  praises  holy,  blessed  order) ;  and,  on  the 
other  hand,  of  Goethe,  who  would  rather  commit  an  injustice  than 
tolerate  disorder  (and  yet  who  deplores  that  the  law  that  was  born  with 
ourselves,  alas!  is  never  talked  about). 

Both  mental  structures  of  the  law  degenerate  unless  they  penetrate 
each  other.  On  the  one  hand,  there  is  the  Philistine  of  order,  whose  em¬ 
bodiment  in  office  is  the  bureaucrat  and  whose  civic  image  Goethe  him¬ 
self  has  presented  in  the  Easter  Promenade  in  Faust ;  on  the  other  hand, 
there  is  the  unchained  fanatic  of  justice.  Justice,  as  we  have  seen,  is  an 
empty  category  that  may  be  filled  with  the  most  varied  contents.  So 
the  madness  of  justice  without  purpose  may  dress  the  utmost  mon¬ 
strosity  up  as  an  ideal  (Robespierre).  Justice  is  a  polar  value,  which 
needs  resistance  if  its  essence  is  to  prevail.  Justice  that  is  not  again  and 
again  wrested  from  love  becomes  injustice,  just  as  mercy  would  become 
unsteady  weakness  were  it  not  in  turn  to  be  wrested  again  and  again 
from  justice.  Justice  without  love  hardens  into  self-righteousness,  upon 
which  the  suppressed  vital  forces  sooner  or  later  terribly  revenge  them¬ 
selves.  In  the  figure  of  Angelo  in  Measure  for  Measure ,  Shakespeare  has 


Locke’s  “appeal  to  Heaven”;  cf.  Del  Vecchio,  Giustizia  (2d  ed.  1924)  73  n.  1. 
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presented  to  us  the  image  of  the  zealot  of  the  law  who  slips  into  self- 
righteousness  and  injustice,  the  rebellion  of  suppressed  desires  running 
wild  against  the  self-righteous  norm. 

Yet  both  legal  certainty  and  justice  involve  still  further  common 
dangers  because  they  equally  require  human  lives  to  be  measured  by 
concepts.  As  against  the  steady  flow  of  the  stream  of  life,  the  concept 
stands  out  as  discontinuous;  and  as  against  the  concrete  nature  of  the 
phenomena  of  life,  it  stands  out  as  general.  It  is  possible  to  say,  without 
becoming  paradoxical,  that  there  is  no  such  discontinuity  in  the  stream 
of  life,  no  particularity  of  separate  actions  at  all,  that  there  is  only  the 
constant  totality  of  a  human  being  or  rather  the  flowing  totality  of  his 
life.  Life  and  man  are  no  more  composed  of  particular  acts  than  the  sea 
consists  of  particular  waves.  They  are  totalities;  the  individual  acts  are 
movements,  flowing  into  one  another,  of  one  indivisible  whole.  Perhaps 
those  men  who  are  seized  by  the  machinery  of  the  law  are  most  pro¬ 
foundly  tormented  by  their  impotent  experience  of  having  the  picture  of 
an  act,  and  the  total  picture  of  a  life  out  of  which  that  act  is  forcibly 
torn,  distorted  precisely  because  that  act  is  viewed  in  isolation  and  the 
life  originating  it  is  viewed  from  the  aspect  of  that  accidental  detail.  Yet 
it  is  of  the  inalienable  essence  of  legal  science  to  intend  to  see  but  the 
particular  trees  and  not  the  wood. 

Moreover,  the  lawyer  always  looks  at  the  individual  human  being  and 
the  individual  case  through  the  glasses  of  the  general  legal  concept, 
through  a  close  veil,  as  it  were,  which  permits  him  to  see  but  the  rough¬ 
est  outlines  —  just  like  blindfolded  Themis.4  To  illustrate  how  poorly 
the  law  grasps  the  reality  of  a  life,  it  is  sufficient  to  compare  the  biog¬ 
raphy  of  a  great  human  life  with  its  juridical  condensation.  To  the  man 
of  the  law,  what  is  left  of  Goethe  consists  of  his  birth  and  death  certifi¬ 
cates,  the  document  of  his  admission  to  the  bar,  his  marriage  license 
and  the  birth  certificate  of  his  son,  the  recordings  of  his  house  on 
Frauenplan  and  of  his  cottage  on  the  Stem,  the  contracts  concerning 
the  publication  of  his  works,  and  his  appointment  as  a  privy  councilor! 
So  what  is  juridically  essential  in  a  concrete  individuality  is  but  its  most 
abstract  quality  —  its  very  quality  of  being  one  concrete  individual. 
Legal  thought  requires  attention  to  be  given  to  the  most  concrete  life 
and  yet  only  to  its  most  abstract  outlines.  Roman  law  excels  Germanic 
law  essentially  because  of  its  superior  power  of  abstraction,  which  thus 
cruelly  simplifies  the  fullness  of  life.  The  lawyer  must  be  able  to  see 
only  a  juridical  scheme  in  a  living  human  being.  It  was  this  that  caused 
Tolstoy  to  pronounce  his  judgment  of  damnation  over  the  lawyers:  “that 

1  On  this  symbol,  see  E.  von  Moeller  in  (1905)  Zeitschrift  fOr  christliche 
Kvnst  107  et  seg 142  et  seq. 
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all  these  people  think  there  are  circumstances  in  life  where  a  direct  rela¬ 
tion  of  man  to  his  fellow-man  is  not  needed.”  5  This  attitude  of  the  man 
of  the  law  is  also  referred  to  by  Spranger,  who  ascribes  to  him  “the 
closest  relation  to  the  scholar”  and  to  the  scholar’s  striving  for  theoreti¬ 
cal  universality  of  rules.  Indeed  one  is  tempted  to  call  him  most  closely 
related  of  all  to  the  mathematician.  Just  as  the  mathematician  may  see 
only  the  spatial  and  numerical  relationships  in  all  colorful  reality,  so 
the  lawyer  too  may  give  attention  only  to  very  definite  rough  outlines 
in  the  picture  of  life  that  is  so  rich  in  colors  and  forms.  As  a  matter  of 
fact,  Savigny  has  characterized  legal  science  as  an  “arithmetic  of  con¬ 
cepts”;  and,  in  a  more  recent  book  on  the  question  of  aptitude  for  the 
legal  profession,  it  is  maintained  that  a  poor  mathematician  is  a  poor 
lawyer.6 

This  is  far  from  implying  that  a  good  mathematician  is  a  good  lawyer. 
The  degenerate  form  of  the  “ivory  tower”  jurist  suggests  precisely  the 
professional  habits  of  one  who  has  so  long  been  used  to  having  to  dis¬ 
regard  the  full  flow  of  life  that  he  has  altogether  forgotten  to  regard  it. 
This  degenerate  form  comes  into  existence  when  the  man  of  the  law  in 
his  concern  with  justice  and  legal  certainty  forgets  the  third  aspect  of 
the  idea  of  law,  viz.,  expediency.  In  thinking  of  justice  and  legal  cer¬ 
tainty,  the  man  of  the  law  comes  close  to  theoretical  man;  in  thinking 
of  expediency,  he  becomes  related  to  social  man  and  even  to  political 
man. 

Subjective  Right  as  a  Form  of  Life.0  So  far  we  have  oriented  the  figure 
of  the  man  of  the  law  toward  objective  law.  But  he  may  also  be  viewed 
with  reference  to  subjective  right.  In  the  former  relationship,  his  out¬ 
standing  personification  is  the  judge;  in  the  latter,  he  becomes  personi¬ 
fied  in  the  fighter  for  a  right,  whose  characteristic  sense  of  law  is  the 
sense  of  his  own  right.  That  sense  is  most  clearly  understood  when  it  is 
compared  with  its  opposite:  conscience.7 

One  must  first  become  fully  aware  of  the  problematic  character  of 
that  duality  of  ethical  voices  in  every  human  breast:  one  ethical  legisla¬ 
tion  forever  imposing  duties  alone,  and  another  authorizing  claims;  one 
binding  the  will,  and  the  other  contrariwise  unchaining  it;  the  former 
abhorring  interest  and  fettering  selfishness,  and  the  latter  justifying  in- 

6  Cf.  Sapir,  Dostojewsky  und  Tolstoy  (1932)  7S  et  seq. 

6Hollenberg,  Jurist  ohne  Eignung  (1931). 

c  [See  translator’s  note  b,  supra ,  this  section,  p.  130.] 

7  Contrariwise,  Isay,  Rechtsnorm  tjnd  Entscheidung  (1929)  90,  declares  the 
sense  of  law  and  the  moral  sense  to  be  “essentially  one,”  and  Rumelin,  Rechts- 
gef&hl  tjnd  Rechtsbewtjsstsein  (1915)  30,  says  the  sense  of  law  “shares  one 
source  with  conscience.”  Neither,  however,  refers  to  the  feeling  of  one’s  own  right. 
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terest  and  allying  itself  with  selfishness.  Let  us  for  a  moment  hark  to 
their  dialogue: 

Says  conscience:  “Whosoever  smite  thee  on  thy  right  cheek,  turn  to 
him  the  other  also;  and  if  one  man  will  sue  thee  at  the  law  and  take 
away  thy  coat,  let  him  have  thy  cloak  also.”  But  the  sense  of  law  replies: 
“Do  not  let  your  right  be  trampled  underfoot  by  others.  He  who  makes 
himself  a  worm  cannot  afterwards  complain  of  being  trodden  upon” 
(Kant).  Resumes  conscience:  “But  I  say  unto  you  that  ye  resist  not 
evil!”  But  the  sense  of  law  insists:  “I’d  rather  be  a  dog  than  a  man  if  I 
am  to  be  trodden  upon!”  (Kleist).  And  again  conscience:  “Love  your 
enemies,  bless  them  that  curse  you.”  And  against  this  the  sense  of  law: 
“The  fight  for  one’s  right  is  a  command  of  moral  self-preservation” 
(Jhering).  “Blessed  are  the  peacemakers,”  says  conscience,  but  the 
sense  of  law  rejoins:  “He  who  feels  the  law  on  his  side  must  act  roughly; 
a  polite  law  won’t  mean  anything”  (Goethe).  This  does  not  silence  con¬ 
science;  only  we  cannot  continue  to  listen  to  their  unending  dialogue, 
Loath  as  we  are  to  leave  the  last  word  with  one  or  the  other  party. 

Sense  of  Law  and  Conscience .  Every  one  of  us  is  the  scene  of  the  seem¬ 
ingly  irreconcilable  conflict  of  two  ethical  systems:  a  system  of  duty 
and  love,  peace  and  humility,  and  a  system  of  right  and  honor,  fight  and 
pride.  Since  the  acceptance  of  Christianity, .  the  moral  world  and  the 
moral  life  of  each  individual  are  rent  in  two:  beside  our  Christian  con¬ 
science,  there  abruptly  stands  our  pre-Christian  sense  of  law.  We  are, 
say,  pious  Christians  and  at  the  same  time  convinced  adherents  of 
dueling;  or  we  believe  equally  in  the  God  of  love  and  the  right  to  war. 
Down  to  its  last  depths,  this  contradiction  has  been  traced  by  Ibsen’s 
dramatized  ethical  casuistry.  Again  and  again  —  in  Mrs.  Alving,  in 
Rosmer,  in  the  master-builder  Solness  —  the  suppressed  rights  of  life 
maintain  their  ethical  claims  against  the  antivital  tyranny  of  duties; 
again  and  again  the  “trolls,”  the  ancient  gods  whom  Christianity 
has  degraded  to  monsters,  rebel  against  the  despotism  of  Christian 
:onscience. 

Not  until  Kant  has  it  been  possible  systematically  to  reconcile  the 
two  hostile  ethical  worlds.  He  did  so  by  the  same  line  of  reasoning  to 
ivhich  Jhering  later  lent  his  fiery  eloquence:  by  characterizing  the  fight 
for  the  right  as  the  fight  for  the  possibility  of  fulfilling  moral  duties,  as 
moral  self-preservation,  and  thus  attributing  a  content  of  moral  duties 
to  the  law.  Yet  the  equilibrium  between  conscience  and  sense  of  law,  as 
described  by  Kant  or  Jhering,  between  the  “modest  firmness”  which 
always  remains  conscious  of  the  subservience  of  right  to  duty  and  the 
'robust  conscience”  which  is  not  so  burdened  by  duties  as  to  forget  to 
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claim  its  right,  is  an  ethical  ideal,  to  be  sure,  but  not  a  psychical  reality. 
Sense  of  law  and  conscience  are  tied  to  characterological  conditions 
which  are  as  different  and  incompatible  as  their  respective  pathological 
cultures,  the  delusion  of  right  of  the  querulous  and  the  delusion  of  sin 
of  the  melancholic;  so  different  indeed  that  they  will  hardly  ever  be 
found  in  equal  strength  in  the  same  man.  Actually,  sense  of  law  and 
conscience  have  been  characterized  as  the  centers  of  two  fundamentally 
different  human  types,  the  anger  type  and  the  anguish  type.8  The  reader 
need  only  examine  those  who  surround  him  —  at  the  first  glance,  those 
predominantly  gifted  with  conscience  will  set  themselves  clearly  apart 
from  those  prevailingly  gifted  with  a  sense  of  law,  the  gentle  from  the 
wrathful,  the  kind  from  the  strong,  the  saints  from  the  heroes,  the 
sneaks  from  the  brawlers,  the  sheep  from  the  goats.  Therefore,  even 
after  Kant,  philosophers  who  regard  themselves  less  as  creators  of  uni¬ 
versal  systems  than  as  moral  teachers  with  a  mission  to  remedy  one¬ 
sidedness  by  opposite  one-sidedness,  will  again  and  again  build  ethics 
exclusively  upon  the  sense  of  law  or,  conversely,  exclusively  upon  con¬ 
science.  The  former  will  praise  rights  as  the  noblest  of  duties,  the  other 
will  deny  any  right  to  rights.  In  our  days,  the  first  has  been  done  by. 
Nietzsche,  the  second  by  Tolstoy.  The  noble  man,  says  Nietzsche,  “must 
count  his  privileges  and  their  exercise  among  his  duties.”  Not  to  resist 
evil,  defenselessly  to  suffer  wrong,  is  our  part,  according  to  Tolstoy. 

But  the  rarity  of  a  well-developed  sense  of  law  is  to  be  explained  not 
only  by  the  fact  that  it  demands  an  equally  well  developed  conscience 
at  its  side;  in  addition,  the  sense  of  law,  quite  different  from  conscience, 
presupposes  an  active  intellect.  We  are  told  of  our  duty  in  a  particular 
case  by  our  conscience  without  having  first  had  to  become  conscious  of 
the  general  maxim  on  which  it  is  based.  Of  our  right,  on  the  contrary,  we 
become  conscious  only  by  recalling  the  general  norm  from  which  it  flows. 
For  the  moral  norm  applies  to  men  in  isolation,  the  legal  precept  to  men 
in  relation  to  one  another;  and  whereas  the  moral  duty  demands  of  me 
recognition  regardless  of  whether  it  claims  validity  for  others  in  the 
same  situation,  a  right,  by  its  very  concept,  I  may  attribute  to  myself 
only  if  I  am  ready  to  concede  it  to  others  in  the  same  situation.  Without 
such  generalization,  claims  can  be  raised  only  through  a  feeling  of 
arbitrariness  and  not  through  a  feeling  of  right.  So  the  sense  of  law  re¬ 
quires  a  nimble  mind  that  is  able  to  shift  from  the  specific  to  the  general 
and  back  from  the  general  to  the  specific.  The  fighter  for  rights  is  char¬ 
acterized  by  a  peculiar  mixture  of  intellectualism,  which  alone  is  able 
to  raise  the  particular  to  generality  and  thus  to  judge  it  according  to 

8  Cf.  Komfeld,  Das  Rechtsgefuhl  (1914)  1  Zeitschrtft  fvr  Rechtsphiloso- 
phie  135  et  seq . 
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justice,  and  of  passion,  which  alone  is  able  to  fill  the  abstract  thought 
of  justice  with  the  effective  fire  of  individual  life. 

Spranger  has  proposed  to  describe  the  fighter  for  his  right,  in  contrast 
with  the  man  of  the  law,  as  a  power  type.  In  this  sense,  even  the  impotent 
type  of  man  who  struggles  in  vain,  say,  against  the  force  of  res  judicata, 
appears  as  a  frustrated  power  type,  a  passive  form  of  the  power  type. 
Yet  this  does  not  adequately  characterize  the  fighter  for  his  right.  The 
peculiarity  of  this  power  type  consists  precisely  in  combining  power  in 
the  service  of  an  interest  with  the  consecration  of  ethical  value,  merging 
within  a  single  form  interest  and  value,  which  elsewhere  are  always  op¬ 
posites.  The  tremendous  explosive  effect  of  the  sense  of  law  rests  pre¬ 
cisely  on  its  combining  into  a  single  force  the  two  opposite  forces  of 
man,  value-consciousness  and  desire.  This  explains  also  why  the  sense  of 
law,  more  than  other  senses,  is  liable  to  be  overemphasized  and  so  to 
become  diseased.  Thus,  it  has  been  shown  that  the  manifold  “relief 
neuroses”  of  our  time  are  really  “law  neuroses,”  diseases  of  the  sense  of 
law.0  But  the  sense  of  law  is  only  too  apt  to  deteriorate  not  only  in  the 
direction  of  exaggerated  intensity  but  also  in  that  of  pollution.  Envy, 
desirous  of  having  what  another  has;  jealousy,  unwilling  to  let  another 
have  what  one  does  not  have  oneself;  and  vindictiveness,  anxious  to 
make  another  suffer  what  one  has  suffered  oneself,  dress  up  in  the  de¬ 
mands  of  equality  and  justice,  whether  from  hypocrisy  or  from  self- 
deception;  and  the  legal  power  contained  in  the  right  degenerates  into  a 
lust  for  power  which  is  anxious  to  affect  the  adversary,  detached  from 
any  interest.  We  speak  of  chicane  when  a  right  is  thus  to  be  realized  for 
its  own  sake  alone,  with  no  regard  to  its  moral  or  even  utilitarian  pur¬ 
poses;  and  The  Merchant  oj  Venice,  if  indeed  it  is  to  be  mounted  upon  a 
legal  philosophical  formula  after  famous  models,  resembles  many  an¬ 
other  story  of  the  wise  judge  in  showing  how  the  law,  contradicting  itself 
in  a  chicane,  restores  itself  as  it  were  by  a  counter-chicane — so  strong 
is  its  inherent  moral  purposiveness. 

So  the  description  of  the  man  of  the  law  has  recalled  to  us  again  what 
we  have  previously  faced  in  various  ways:  that  the  law  is  in  labile 
balance,  ever  threatened  and  forever  to  be  restored  anew,  in  the  midst 
of  polar  tensions. 

9  Cf.  von  Weizsacker  in  (1929)  2  Der  Nervenarzt  569  et  seq. 
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Section  14 

Aesthetics  of  the  Law 

To  you ,  the  Muses  willingly 

Hand  roses  down  from  every  bill  and  deed , 

And  yet  you  serve  two  lords  more  bitterly 

Opposed  than  love  of  Christ  and  Mammon’s  greed.  —  Goethe  to  H.  P.  Schlosser ,  1774 

Law  may  make  use  of  art,  and  art  of  law.  Like  every  cultural 
phenomenon,  the  law  needs  bodily  means  of  expression:  language,  ges¬ 
ture,  dress,  symbol,  building.  Like  any  bodily  means  of  expression,  the 
bodily  expression  of  the  law  is  subject  to  aesthetic  evaluation.  And,  like 
any  phenomenon,  the  law  as  subject-matter  may  enter  the  arts,  the 
specific  field  of  aesthetic  evaluation.  So  an  aesthetics  of  the  law  is  re¬ 
quired.1  So  far,  however,  it  has  been  formulated  only  in  beginnings  and 
fragments. 

In  the  early  epochs  of  peoples,  when  separation  and  autonomy  of  the 
cultural  fields  were  unknown,  not  only  law,  custom,  and  morals,  or  law 
and  religion,  but  also  law  and  art  were  closely  connected,  nay,  contained 
in  one  another.  As  to  those  periods,  we  may  pursue  “poetry  in  the  law” 
with  Jakob  Grimm,  “humor  in  the  law”  with  Otto  Gierke,  or  the  myth¬ 
ological  forms  of  the  idea  of  law,  Themis  and  Dike,  with  Hirzel.  With 
the  separation  of  the  cultural  fields,  however,  law  and  art  too  have  more 
and  more  fallen  apart  and  even  into  hostile  opposition.  Poetry  is  not 
exactly  on  good  terms  with  the  law.  Law,  the  most  rigid  of  the  cultural 
structures,  and  art,  the  most  changeable  form  of  expression  of  the 
changeable  spirit  of  the  times,  live  in  natural  hostility,  as  witnessed  by 
numerous  utterances  of  poets  about  the  law  and  by  the  frequency  of 
young  poets  giving  up  the  legal  profession.2 

Art  of  the  Law:  Aesthetics  of  Forms  of  Legal  Expression .  But  that 
very  separation  of  law  from  art  has  perhaps  served  to  clarify  the  specific 
aesthetic  value  of  the  law  which  it  does  not  owe  merely  to  an  admixture 
from  the  foreign  sphere  of  art.  This  could  be  demonstrated  clearly  in 
the  language  of  the  law,  which  was  able  to  develop  only  when  the  law 

xCf.,  above  all,  Theodor  Sternberg,  i  Einfuhrttng  in  die  Rechtswissen- 
schaft  (2d  ed.  1912)  178  et  seq also  Georg  Muller,  Recht  tjnd  Staat  in  tjn- 
serer  Dichtijng  (1924) ;  Hans  Fehr,  Das  Recht  im  Bilde  (1923) ;  Das  Recht  in 
DER  DlCHTUNG  (1931). 

2Cf.  Radbrttch,  EiNFtaRUNG  in  die  Rechtswissenschaft  (7th  and  8th  ed. 
1929)  207-208. 
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was  segregated  strictly  from  other  cultural  fields  and  which  by  that  very 
development  gained  its  aesthetic  peculiarity,  due,  to  be  sure,  to  its  mani¬ 
fold  renunciations. 

The  language  of  the  law  is  frigid,  renouncing  any  emotional  tone;  it 
is  blunt,  renouncing  any  argumentation;  it  is  concise,  renouncing  any 
intention  to  teach.  Thus  there  comes  into  existence  a  lapidary  style  of 
self-imposed  poverty,  a  style  which  cannot  be  surpassed  as  an  expression 
of  the  self-assured  consciousness  of  power  of  the  commanding  state  and 
which  in  its  utterly  sharp  precision  could  serve  as  a  style  model  to  an 
author  of  the  rank  of  Stendhal.3 

Whereas  the  language  of  the  law  is  the  cold  lapidary  style,  by  odd 
contrast,  glowing  rhetoric  is  the  language  of  the  fight  for  rights,  of  the 
fighting  sense  of  law.  The  sense  of  law  combines  in  itself  two  seemingly 
contradictory  elements:  feeling,  which  elsewhere  is  usually  attached  to 
the  concrete  and  obvious  only,  and  the  abstract  generality  of  the  legal 
rule.  For  the  fighter  for  a  right  is  characterized  by  that  peculiar  mixture 
of  coldness  and  ardor,  of  generalizing  intellectualism  which  reduces  the 
particular  case  to  its  principle  and  individualizing  passion  which  burns 
through  the  wrong  it  opposes  as  something  singularly  monstrous.  So  the 
adequate  form  of  expression  of  legal  controversy  is  rhetoric,  the  essence 
of  which  is  to  endow  the  general  with  the  obviousness  and  effectiveness 
of  the  particular,  whereas  poetry  contrariwise  bestows  upon  the  particu¬ 
lar  the  symbolic  significance  of  universality. 

Still  other  aesthetical  values  are  to  be  found  in  the  judicial  opinion 
and  in  legal  science.  We  are  satisfied  with  a  correct  solution  of  a  legal 
question,  but  we  enjoy  only  an  “elegant”  solution.  Rudolf  Sohm  extols 
the  faculty  of  Celsus  “in  the  particular  legal  case  to  develop  the  general 
rule  which,  cast  in  the  most  concise  form  of  language,  soaring  with  the 
force  of  winged  words,  like  a  flash  of  lightning  illumines  the  landscape 
far  and  wide.”  Sohm  thus  manifests  his  aesthetic  pleasure  in  a  scholarly 
quality  which  preeminently  characterized  that  incomparable  teacher 
himself.  This  elegance  of  judicial  solutions  may  be  expressed  by  the 
formula:  Simplex  sigUlum  veri ,a  which  suggests  that  beauty  is  regarded 
as  the  indicia  of  truth,  an  aesthetical  value  as  the  criterion  of  a  logical 
one. 

On  that  pleasure  in  the  elegant  solution  of  what  seem  hopelessly 
knotty  judicial  tangles  there  feed  the  numerous  stories  of  “wise  judges” 
which  may  be  found  in  the  literature  of  all  peoples.  Their  effect  is  due 
to  the  surprise  which  is  caused  by  seeing  the  evidently  appropriate  deci¬ 
sion  conjured  up  from  seemingly  insignificant  words  or  facts. 

sCf.  Radbrtjch,  op  dt.  35  et  seq. 

*  [Simplicity  is  the  seal  of  truth.] 
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The  Law  in  the  Arts :  Law  as  an  Artistic  Subject .  Therewith  we  have 
already  turned  from  the  artistic  expression  of  law  to  law  as  a  subject- 
matter  of  the  arts.  .The  quahtSLwhich  cannpt  but  render  law  an  alluring; 
artistic  subjgctjs  th&j^  inherent  antitheses,  the  opposition  of 

Is  and_Qughtf  of  positive^^^natiiianaw7  legitimate 'anTrevoIution^ 
law,  freedom  and  ori^LJUStice  and  equity^  la^and  mercv.  etc.  So  those 
artistic  forms  which  essentially  express  antitheses  will  be  especially  at¬ 
tracted  to  the  law;  in  particular,  the  drama,  from  Sophocles5  Antigone 
to  Shakespeare’s  Merchant  oj  Venice  and  Measure  for  Measure .  Georg 
Jellinek 4  has  shown  how  the  drama  of  antiquity  glorifies  the  sanctity 
and  inviolability  of  objective  law,  while  the  modern  drama  sympathizes 
with  the  rebellion  of  the  subjective  sense  of  law  against  the  legal  order. 
To  the  art  of  today,  positive  law  is  either  the  hard  fate  which  shatters 
the  individual,  or  the  oppressive  force  against  which  a,  higher  justice 
bannerj)f  revoll^jar.  perhaps  simply  the  stupidity  of  bureauc- 
ragiLi^EIcFthe  wit  snaps  his  fingers  with  pleasure. 

This  also  suggests  the  other  form  besides  the  drama  that  is  especially 
suited  to  express  the  antitheses  of  the  law:  in  literature,  the  satire,  and 
in  the  plastic  arts,  the  caricature.  A  good  lawyer  would  cease  to  be  a 
good  lawyer  were  he  not  fully  conscious,  at  any  moment  of  his  profes¬ 
sional  life,  of  both  the  necessity  and  the  profound  questionability  of  his 
profession.  So  the  serious  lawyer  sees  without  displeasure  those  mockers 
who  fill  the  margins  of  his  statute  books  with  all  sorts  of  ironical  ques¬ 
tion  and  exclamation  marks,  such  as  Anatole  France;  he  likes  even  more 
to  see  those  ponderers  among  the  poets  whose  doubting  humanism 
touches  the  fundamentals  of  justice,  such  as  Tolstoy  or  Dostoevsky  or 
the  great  caricaturist  of  justice  who  is  both  a  mocker  and  a  ponderer, 
Daumier.  Only  the  Philistine  feels  at  every  moment  unquestionably  use¬ 
ful  as  a  member  of  human  society.  The  shoemaker  of  Socrates  knew 
what  he  was  in  this  world  for:  to  make  shoes  for  Socrates  and  others; 
Socrates  only  knew  that  he  did  not  know  it.  But  our  burden  as  lawyers 
is  heaviest:  we  are  to  believe  in  the  profession  of  our  life  and  yet  at 
the  same  time,  in  some  deepest  layer  of  our  being,  again  and  again  to 
doubt  it. 

4 1  Ausgew3hlte  Schriften  iJND  Reden  (1911)  208  et  seq.  Cf.  also  Radbruch, 
Mm  fur  Mass,  in  Lubeckische  Blatter,  Sept.  6,  1931  (Festschrift  fur  den 
LtfBECKER  JURISTENTAG). 
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Section  is 

The  Logic  of  Legal  Science 

What  is  the  truth  that  those  mountains  bear  —  is  it  a  lie  to  the  world  at  their 
feet ?  —  Montaigne. 

Having  completed  our  considerations  of  legal  philosophy  in  a  strict 
sense,  we  focused  the  law  upon  the  contexts  of  the  philosophy  of  history, 
of  religious  philosophy,  of  psychology  as  a  spiritual  science,  and  of 
aesthetics.  Into  ethics  we  had  fitted  the  law  previously  when  we  consid¬ 
ered  the  purpose  of  law.  It  remains  to  speak  of  the  law  as  a  subject  of 
logic,  of  the  methodology  of  legal  science. 

Legal  Science  and  Sciences  Concerned  with  Law.  The  sciences  the 
subject-matter  of  which  is  the  law  we  shall  call  sciences  concerned  with 
law.  Of  these,  we  shall  call  legal  science  in  a  strict  sense  that  science  con¬ 
cerned  with  law  which  works  at  the  law  by  means  of  the  specifically  ju¬ 
ridical  method.  This  legal  science  proper,  viz.,  systematic,  dogmatic  legal 
science,  may  be  defined  as  the  science  concerned  with  the  objective 
meaning  of  positive  legal  orders.  This  characterizes  its  special  position 
among  the  other  sciences  concerned  with  law. 

1.  Its  subject  is  made  up  of  positive  legal  orders.  It  is  a  science  con¬ 
cerned  with  valid  and  not  with  right  law,  with  the  law  that  is  and  not 
the  law  that  ought  to  be.  It  is  thereby  distinguished  from  those  sciences 
concerned  with  law  the  subject  matter  of  which  is  the  law  that  ought  to 
be,  viz.,  from  legal  philosophy  as  the  science  concerned  with  the  purpose1 
of  law,  and  from  legal  politics  as  the  science  concerned  with  the  means' 
to  attain  that  purpose. 

2.  Legal  science  in  the  strict  sense  deals  with  legal  orders  and  not 
with  life  under  law,  with  legal  norms  and  not  with  legal  facts.  Therewith 
it  is  so  delimited  as  to  exclude  research  into  legal  facts  —  from  papy- 
rology  to  criminology.  The  legal  order,  the  legal  norms,  are  concepts 
directly  related  to  values;  as  given,  their  meaning  is  to  serve  justice. 
Life  under  law,  the  legal  facts,  are  concepts  indirectly  related  to  values; 
as  given,  their  meaning  is  to  correspond  to  that  legal  order,  to  those 
legal  norms,  which  in  turn  are  oriented  toward  the  idea  of  justice. 

3*  Legal  science  is  a  science  concerned  with  the  objective  meaning 
and  not  the  subjective  meaning  of  law.  It  determines  how  the  law  is  to  be 
understood  and  not  necessarily  how  it  was  intended.  The  existence  of 
law,  the  thoughts  which  its  authors  intended  to  put  into  it  and  the 
thoughts  which  its  expounders  actually  gathered  from  it,  the  law  as  a 
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caused  and  causative  fact,  is  dealt  with  not  by  legal  science  in  the  strict 
sense  but  by  the  “social  theory  of  law”  (Georg  Jellinek)  1:  legal  his¬ 
tory,2  comparative  law,  sociology  of  law. 

The  work  of  legal  science  proper,  of  dogmatic,  systematic  legal  sci¬ 
ence,  is  done  at  three  stages:  interpretation,  construction,  and  system. 

Interpretation .  The  essence  of  juridical  interpretation  is  best  clarified 
by  comparing  it  with  philological  interpretation.  August  Boeckh  has 
characterized  philosophical  interpretation  as  “knowing  the  known”  — 
thinking  again  what  has  been  thought  before.  Philological  interpreta¬ 
tion  is  directed  toward  determining  a  fact,  the  subjectively  intended 
meaning,  the  thoughts  actually  thought  by  actual  men  which  are  basic 
to  the  spiritual  work  that  is  the  subject  of  the  interpretation  —  a  purely 
empirical  method.  But  juridical  interpretation  is  directed  toward  the 
objectively  valid  meaning  of  the  legal  rule.3  It  does  not  and  cannot  stop 
at  determining  the  meaning  intended  by  the  author  of  the  law,  for  the 
simple  reason  that  each  enactment  is  participated  in  by  many  authors, 
resulting  in  a  possible  multiplicity  of  views  of  participants  on  the  mean¬ 
ing  of  the  law;  whereas  juridical  interpretation,  serving  the  administra¬ 
tion  of  justice,  must  of  necessity  work  out  a  single  signification  of  the 
law.  But  even  if  all  participants  were  of  one  mind,  this  would  not  neces¬ 
sarily  determine  the  authoritative  meaning  of  the  law.  Legislators  are 
not  the  authors  of  the  law;  the  legislative  will  is  not  the  collective  will 
of  those  participating  in  the  making  of  the  law;  it  is,  rather,  the  will  of 
the  state. 

Now  the  state  speaks  not  in  the  personal  utterances  of  those  who 
participate  in  lawmaking  but  solely  in  the  law  itself.  The  legislative  will 
coincides  with  the  will  of  the  law.  It  signifies  but  the  personified  total 
content  of  legislation,  the  content  of  the  law  reflected  in  a  fictitious 
single  consciousness.  So  the  legislative  will  is  not  a  means  of  interpreting 
but  the  goal  and  the  result  of  interpretation;  it  is  an  expression  for  the 
a  priori  necessity  of  a  systematic  interpretation,  free  of  contradictions,  of 
the  entire  legal  order.  It  is  therefore  possible  to  determine  as  the  legis¬ 
lative  will  what  never  existed  in  the  conscious  wills  of  the  authors  of 
the  law.  The  interpreter  may  understand  the  law  better  than  its  creators 
understood  it;  the  law  may  be  wiser  than  its  authors  —  indeed,  it  must 

1  Cf.  Kantorowicz  in  i  Erinnerungsgabe  fOr  Max  Weber  (1925)  93  et  seq. 

2  On  the  relation  between  legal  history  and  dogmatic  legal  science,  see  Franz 
Sommer,  i  Kritischer  Realismus  und  positive  Rechtswissenschaft  (1929)  216 
et  seq. 

s  March,  Stjbstanz-  und  Ftjnktionsbegriff  in  der  Rechtsphilosophie  (1925) 
77,  regards  the  opposition  of  subjective  and  objective  meaning  as  a  mere  “distinction 
of  degrees.” 
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be  wiser  than  its  authors.  The  thoughts  of  the  authors  of  a  law  neces¬ 
sarily  have  gaps,  cannot  always  avoid  obscurities  and  contradictions; 
yet  the  interpreter  must  be  able  to  derive  a  clear  and  uncontradicted 
decision  from  the  law  in  any  conceivable  legal  case.  For,  as  stated  in  the 
[French]  Civil  Code  and  implied  in  any  other  code,  “a  judge  who 
refuses  to  render  a  decision  under  the  pretext  that  the  law  fails  to  cover 
the  case  or  that  it  is  obscure  or  inadequate  may  be  prosecuted  for 
denial  of  justice.”  So  juridical  interpretation  does  not  think  again  what 
has  been  thought  before,  but  thinks  through  what  has  been  thought  of. 
It  starts  with  the  philological  interpretation  of  the  law,  only  to  go 
quickly  beyond  it  —  like  a  departing  ship  which  is  first  piloted  on  her 
prescribed  way  through  the  waters  of  the  port  but  then  takes  her  own 
course  under  her  captain’s  orders  at  the  open  sea.  It  passes  by  imper¬ 
ceptible  steps  from  interpretation  in  the  spirit  of  the  legislator  to  rules 
which  the  interpreter  himself  “would  lay  down  as  a  legislator,”  as  pro¬ 
vided  in  the  famous  introductory  section  of  the  Swiss  Civil  Code.  It  is  an 
insoluble  mixture  of  elements  theoretical  and  practical,  perceptive  and 
creative,  reproductive  and  productive,  scientific  and  transscientific,  ob¬ 
jective  and  subjective.  To  the  extent,  however,  that  interpretation  is 
practical,  creative,  productive,  transscientific,  it  is  determined  in  each 
case  by  the  changing  requirements  of  the  law.  Therefore,  the  legislative 
will,  which  it  aims  at  and  results  in  determining,  is  not  fixed  by  inter¬ 
pretation  as  a  definite  content  for  all  times  but  remains  able  to  respond 
with  new  meaning  to  new  legal  requirements  and  questions  under  the 
conditions  of  changing  times;  it  must  be  understood  not  as  a  single  act 
of  the  will,  which  once  called  the  law  into  being,  but  as  the  changeable 
permanent  will  which  keeps  the  law  in  existence.  Says  Hobbes:  “Not  he 
by  whose  authority  the  law  was  first  made  but  he  by  whose  authority 
it  continues  to  be  law  is  the  legislator.”  This  view  is  symbolized  by  the 
legend  of  Solon  voluntarily  exiling  himself  after  completing  his  codifica¬ 
tion:  the  empirical  legislator  leaves  the  field  to  the  ideal  legislator  who 
lives  only  in  the  law  itself. 

To  understand  this  peculiar  character  of  juridical  interpretation  fully 
one  must  not  judge  it  by  the  empirical  model  of  philological  interpreta¬ 
tion.  One  must  rather  keep  in  mind  that  philological  interpretation  is  a 
late  product  in  the  history  of  knowledge,  juridical  interpretation  being 
less  closely  related  to  it  than  to  incomparably  older  forms  of  interpreta¬ 
tion.  In  primitive  periods  people  attributed  to  the  word  a  power  inde¬ 
pendent  of  the  speaker’s  thoughts  and,  as  it  were,  magic.4  To  them  the 
word  of  the  oracle,  for  instance,  was  the  receptacle  of  a  hidden  mean- 

4<<.  .  .  where  the  word  was  so  important,  having  been  a  spoken  word”  (Goethe, 
Divan). 
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ing  which,  unrecognizable  to  the  uninitiated,  was  illumined,  lightning- 
like,  only  by  its  realization.  How  many  fairy  tales  have  been  founded 
upon  the  ambiguity  of  words  of  which  the  speaker  was  unconscious! 
We  speak  of  a  freak  of  nature  where  a  natural  phenomenon  has  by 
accident  been  made  to  carry  a  meaning:  a  cave  of  stalactites  repre¬ 
senting  a  hall  of  columns,  or  two  rocks  representing  monk  and  nun. 
So  the  word,  too,  was  a  freak  of  nature  in  primitive  times,  permeated  by 
a  significance  unbeknown  and  unintended.  So  it  is  only  consistent  that 
in  those  times  even  nature,  lacking  knowledge  and  intention,  was  re¬ 
garded  as  carrying  significant  meaning,  and  natural  phenomena  were 
taken  for  symbols,  that  not  only  the  creations  of  the  human  mind  but 
also  the  natural  phenomena  were  subjected  to  anthropomorphous  inter¬ 
pretation.  Thus,  St.  Augustine  said  that  “prophetic  power  is  spread 
throughout  the  world,”  and  even  Goethe  observes:  “One  is  justly  pleased 
when  inanimate  nature  produces  a  symbol  of  what  we  love  and  venerate.” 

This  way  of  interpretation,  directed  toward  the  meaning  that  tran¬ 
scends  consciousness,  was  elevated  to  a  scientific  method  by  the  scholas¬ 
tics.  Well  known  is  their  doctrine  of  the  fourfold  meaning  of  the 
scriptures: 

Litter  a  gesta  docet;  quid  credas ,  allegoria; 

M oralis,  quid  agas;  quo  tendas ,  anagogia .a 

To  be  sure,  in  getting  at  an  allegorical,  a  moral,  and  an  anagogical 
meaning  back  of  the  literal  meaning,  according  to  the  doctrine  of  inspira¬ 
tion,  they  professed  to  disclose  thoughts  actually  thought,  not  indeed 
by  the  human  authors  of  the  holy  scriptures,  but  by  God  Himself.5 

In  a  nonscientific  manner,  this  way  of  interpretation  has  survived 
into  our  own  days.  In  the  clergyman’s  sermon  the  individual  words  of 
holy  scriptures  under  the  impression  of  the  particular  situation  are  made 
to  gleam  in  ever  new  significations  regardless  of  their  original  meaning. 
Indeed,  the  indelible  vitality  of  the  biblical  word  rests  on  its  susceptibil¬ 
ity  to  this  wealth  of  interpretation.  Even  from  profane  words  playful 
profundity  likes  to  elicit  a  deeper  meaning  back  of  the  intended  one. 
Goethe  in  his  Divan  expresses  multiple  meaning  in  a  gracious  picture: 
“The  word  is  a  fan!  Between  its  ribs  a  pair  of  beautiful  eyes  look  out; 
the  fan  is  a  lovely  gauze.”  And  in  the  magazine  Die  Jugend  (1899, 
No.  6),  the  following  fine  passage  can  be  found: 

It  has  always  been  one  of  my  purest  pleasures  when  from  the  superficiality 
of  thoughtless  words  a  plummet  could  be  cast  into  the  depths  of  things  and 

a  [The  letter  tells  you  what  happened;  allegory,  what  to  believe;  the  moral,  how 
to  behave ;  anagogy,  whither  to  tend.] 

KCf.  Hans  Vollmer,  Vom  Lesen  vnd  Deijten  hejlioer  Schriften  (1907). 
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the  nonsensical  provided  the  frame  for  an  undreamt-of  sense.  This  is  not 
malicious  arrogance  but  modesty,  for  it  implies  something  like  comfort  and 
hope  that  even  our  wisdom,  which  we  so  often  have  to  doubt,  may  leave 
room  for  a  meaning,  hidden  from  us,  which  higher  spirits  in  friendly  interpre¬ 
tation  ascribe  to  it  —  since  in  case  of  doubt  the  better  intention  is  always 
presumed  in  favor  of  the  accused. 

This  passage  was  signed  with  the  initials  G.  S.;  it  was  written  by  Georg 
Simmel.® 

However,  juridical  interpretation  is  distinguished  from  those  in¬ 
tuitive  forms  of  interpretation  by  its  utterly  rational  nature.  It  is  not  a 
magical  or  a  mystical  interpretation,  nor  a  play  of  profundity,  but  a 
logical  interpretation.  Assuming  that  logic  originated  in  the  sophists’ 
instruction  in  rhetoric,  scientific  logic  originally  was  the  logic  of  advo¬ 
cates;  for  rhetoric  is  the  act  of  proving  and  refuting  in  alternating 
orations,  especially  in  forensic  orations.  Now  in  that  logical  art  of  de¬ 
riving  proof  and  refutation  from  the  law,  the  question  is  not  what  the 
lawmaker  has  thought  of  but  what  may  be  made  of  the  text  of  the  law 
for  this  cause.  The  search  is  not  for  the  meaning  actually  intended  by 
the  lawmaker  but  for  what  may  be  imputed  to  him,  hence  for  a  meaning 
that  is  gathered  from  the  law  although  it  was  not  put  into  it.7 

Such  rational,  advocatory  interpretation  of  the  law  solely  out  of  the 
law  itself  is  most  closely  related  to  that  Biblicism  of  early  Protestant 
theology  which  wanted  to  establish  nothing  without  the  Holy  Scriptures 
and  everything  upon  the  Holy  Scriptures.8  Luther  himself  stressed  that 
parallel:  “A  lawyer  talking  without  his  text  is  disgraceful,  but  much 
more  disgraceful  is  a  theologian  talking  without  his  text.”  9  But  juris¬ 
prudence  need  not  rest  the  legitimacy  of  its  method  solely  upon  this 
after  all  rather  questionable  relation  to  an  obsolete  method  of  theology. 
It  may  also  feel  in  the  very  good  company  of  thoroughly  modern 
branches  of  knowledge. 

0  Cf.  Simmel,  Hauptprobleme  dee  Philosophie  (Goschen  editions,  1910) 
71-72. 

7  Cf.  Strovx,  Summum  jus,  summa  injuria.  Emt  Kapitel  atjs  der  Geschichte 

DEE  INTERPRETATIO  JURIS  (1926). 

8  Cf.  Radbruch  in  4  Archiv  pur  Social wissenschaft  und  Sozialpolitik  355 
et  seg. 

•Leibniz:  Merito  partitionis  nostras  exemplum  a  Theologia  ad  Jurispruden- 
tiam  transtuHmus,  quia  mira  est  utriusque  Facultatis  similitude/  [We  have  justly 
transferred  the  example  of  our  division  from  theology  to  jurisprudence,  because  of 
than  was  suggested  by  the  above-mentioned  scheme  {supra,  pp.  140-141).  Cf. 

SCHdNFELD,  VOM  PROBLEM  DER  RECHTSGESC  HICHIE  4  SCHRIFTEN  DER  KONIGSBERGER 

Gelehrtenoesellschaet  (1927)  351. 
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In  the  study  of  literature,  there  prevailed  until  recently  philological 
interpretation,  research  into  the  author’s  actual  thoughts  on  the  basis  of 
all  his  utterances  about  his  work,  his  drafts,  his  diaries,  his  letters  — 
say,  “Goethe  philology.”  But  this  investigation  into  the  subjectively 
intended  meaning  is  more  and  more  relegated  to  the  background  as 
against  an  investigation  into  the  objectively  valid  meaning  of  the  poem. 
Authors  themselves  testify  that  the  content  of  their  works  is  not  ex¬ 
hausted  in  that  subjectively  intended  meaning,  that  to  themselves  upon 
later  rereading  their  own  works  there  often  occur  new  and  unexpected 
meanings.  Such  understanding  of  the  work  exclusively  out  of  the  work  it¬ 
self  may  apply  not  only  to  a  particular  poem  but  also  to  the  total  work  of 
a  writer,  his  oeuvres.  This  method  then  results  in  a  new  form  of  biography. 
Traditional  biography  passed  from  the  personality  to  the  work,  under¬ 
stood  the  work  as  an  emanation  of  the  personality.  This  new  biography 
derives  the  personality  solely  from  the  work.  It  is  biography  based  on 
the  work.  Thus  has  Goethe  been  presented  to  us  by  Gundolf:  “The 
artist  exists  only  inasmuch  as  he  expresses  himself  in  the  work  of  art.” 
Thus,  again,  Kant  has  been  presented  by  Georg  Simmel,  who  concerns 
himself  “not  with  the  real  historical  man”  Kant  “but  with  an  ideal 
phenomenon  that  lives  only  in  the  achievement  itself  as  an  expression 
or  symbol  of  the  objective,  inner  coherence  of  its  parts.”  To  such  a 
biography,  the  creator  of  the  work  is  not  the  dead  human  being  who 
once  created  this  work,  but  the  eternal  poet  or  thinker  who  lives  in  this 
work,  changing  as  long  as  he  lives  and  giving  new  answers  to  the  new 
questions  of  new  times  —  just  as  according  to  that  Hobbes  passage  the 
lawmaker  is  not  he  by  whose  authority  the  law  was  first  made  but  he  by 
whose  authority  it  continues  to  be  law. 

Not  only  the  history  of  an  individual  mind  but  also  that  of  a  collective 
spirit  may  be  and  frequently  is  based  on  its  work.10  The  history  of 
philosophy,  or  the  history  of  dogmas,  once  used  to  endeavor  to  determine 
psychologically  the  actual  influence  upon  one  thinker  of  other  thinkers. 
Since  Hegel,  on  the  contrary,  it  sets  itself  the  task,  irrespective  of  bio- 
graphical-psychological  connections,  of  developing  the  objective  relation¬ 
ships  between  systems  of  thought,  of  comprehending  their  historical 
succession  as  a  logical  process,  of  understanding  the  development  from 
one  system  to  another  as  if  it  had  occurred  in  a  single  mind,  of  inter¬ 
preting  the  movement  of  the  objective  spirit  as  if  it  were  the  work  of  one 

10  Legal  history,  too,  may  be  worked  out  as  history  of  the  spirit,  as  investigation 
into  the  movements  of  objective  meaning.  It  then  is  closer  to  dogmatic  legal  science 
than  was  suggested  by  the  above-mentioned  scheme  {snpray  pp.  140-141).  Cf. 

ScHONFEUD,  VOM  PROBLEM  DER  RECHTSGESCHICHTE  4  S  CHRISTEN-  DER  KONTGSBERGER 

Gelehrtengesellschaft  (1927)  351. 
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mind  —  just  as  the  same  “spirit  of  the  lawmaker’5  back  of  the  change  in 
laws  changes  and  yet  persists.11 

However,  the  examples  we  have  submitted  to  the  reader  may  still  be 
insufficient  to  dispel  the  impression  that  the  suggested  kind  of  transem- 
pirical  interpretation  may  be  a  conjuring  trick  which  gets  more  and 
different  things  out  of  a  vessel  than  were  put  into  it.  Is  it  really  possible 
and  plausible  that  one  can  gather  a  meaning  from  a  work  of  the  mind 
which  was  not  put  into  it  by  its  author?  Simple  examples  suffice  to 
answer  this  question  in  the  affirmative.  A  riddle,  too,  may  have  a  second 
unintended  solution  besides  the  one  envisaged  by  its  author,  the  second 
being  just  as  correct  as  the  first  one.  Again,  a  move  in  a  game  of  chess 
may  possibly  have  a  meaning  in  the  context  of  the  game  that  is  quite 
different  from  the  one  attributed  to  it  by  the  player.  Now  such  a  move 
in  a  game  of  chess,  not  dependent  upon  the  player  alone,  is  any  sentence 
that  we  speak.  “The  language  thinks  and  invents  for  us”  —  which  means 
that  by  thinking  and  speaking  I  fit  my  thoughts  into  a  world  of  thought 
governed  by  specific  laws  of  its  own.  Just  as  truly  as  I  am  unable  to  create 
anew  a  language  and  a  world  of  thought  all  by  myself,  I  submit  whatever 
I  utter  to  the  specific  laws  of  the  world  of  thought  in  which  I  have  to 
move,  and  with  every  utterance  I  form  conceptual  connections  which  I 
cannot  remotely  anticipate.  Says  Goethe:  “A  word  that  is  uttered  enters 
the  circle  of  the  other  forces  of  nature  which  work  of  necessity.”  In  this, 
the  spiritual  does  not  differ  from  the  physical  world.  In  utilizing  the  laws 
of  nature  I  at  the  same  time  surrender  to  them  —  so,  too,  the  laws  of 
logic  become  my  masters  as  soon  as  I  utilize  them.  Thus  under  certain 
conditions  the  meaning  my  utterance  was  to  have  is  not  at  all  the 
meaning  it  has  —  and  not  merely  because  I  did  not  succeed  in  ex¬ 
pressing  the  intended  meaning  but  rather  because  any  meaning  is  a 
mere  partial  meaning  in  an  infinite  context  of  meaning  and  calls  forth 
immeasurable  effects  in  this  context  of  meaning:  “What  he  weaves  no 
weaver  knows.”  One  is  moved  to  be  modest  and  yet  infinitely  exalted  by 
one’s  consciousness  of  each  of  his  thoughts  being  fitted  into  an  im¬ 
measurable  context  of  meaning,  into  the  world  of  the  “objective  spirit” 
of  which  any  subjective  mind  is  but  part  and  parcel. 

Construction  and  Systematization.  But  it  still  remains  to  be  made 
clear  what  are  the  specific,  “logical”  laws  which  guide  us  in  ascertaining 
objective  meaning.  To  understand  means  to  grasp  a  cultural  phenomenon 

11  “The  entire  succession  of  men,  during  the  course  of  so  many  centuries,  is  to  be 
regarded  as  one  man  who  always  lives  on  and  learns  continually.”  —  Pascal.  “The 
history  of  knowledge  is  a  great  fugue  in  which  the  voices  of  the  nations  make  their 
appearances  one  after  the  other.”  —  Goethe. 
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precisely  as  a  cultural  one,  viz.,  in  its  relation  to  the  corresponding 
cultural  value.  Hence  legal  scientific  understanding,  in  particular,  means 
a  grasp  of  the  law  as  a  realization  of  the  concept  of  law,  viz.,  as  a  given 
something  the  meaning  of  which  is  to  realize  the  idea  of  law,  viz.,  an 
attempt  at  the  realization  of  the  idea  of  law. 

It  follows  that  the  task  of  legal  science  is  to  work  out  its  material  in 
two  ways:  categorially,  to  present  the  law  as  realization  of  the  concept 
of  law  and  of  its  component  legal  categories;  and  teleologically,  to 
depict  the  law  as  attempted  realization  of  the  idea  of  law.  This  twofold 
work  is  called  “construction”  and,  where  it  relates  not  only  to  a  single 
legal  institution  but  to  the  totality  of  the  legal  order,  “system.”  So  there 
are  two  kinds  of  construction  and  systematization:  categorial  as  well  as 
teleological.12  Thus,  adjective  law  is  construed  teleologically  when 
procedural  rules  are  reduced  to  definite  principles,  such  as  the  maxims 
of  cognizance  within  the  pleadings  b  or  cognizance  by  judicial  inquisi¬ 
tion;0  on  the  other  hand,  it  is  construed  categorially  when  procedure  is 
conceived  as  a  legal  relationship,  as  under  the  doctrine  of  the  right  to 
legal  protection^  Thus,  again,  in  introducing  us  to  criminal  law,  the 
doctrine  of  the  purpose  of  punishment  offers  a  teleological  construction, 
while  the  theory  of  norms  e  offers  a  categorial  construction.  Still  further, 
the  treatment  of  administrative  law  once  used  to  be  purely  teleological, 
following  the  method  of  political  science  as  contrasted  with  the  juridical 
method  established  by  Otto  Mayer.  Moreover,  in  the  structure  of  the 
legal  system,  categorial  viewpoints  alternate  with  teleological  ones.  For 
instance,  the  distinction  between  public  and  private  law  is  categorial, 
while  labor  law  and  the  law  of  business  regulation  are  teleological  con¬ 
ceptions.  A  purely  categorial  discipline  is  the  general  theory  of  law.  And 
corresponding  to  the  emphasis  on  the  categorial  or  the  teleological  task 

12  Cf .  Radbruch,  Zur  Systematik  der  V erbrechenslehre ,  1  Festgabe  fur 
Frank  (1930)  158  et  seq .,  and  also  Hegler,  Zum  Aufbau  der  Systematik  des 
Zivilprosessrechts ,  Festgabe  fur  Heck,  Rumelin,  Schmidt  (1913)  216  et  seq. 

b  [ V erhandlungsmaodme ,  the  original  civil  law  maxim  that  the  scope  of  trial  and 
decision  is  determined  by  the  allegations  and  demands  of  the  parties.] 

e  lOffizialmaxime ,  the  statutory  civil  law  maxim  that  the  scope  of  trial  and  deci¬ 
sion  may  be  changed  by  judicial  official  initiative  and  inquisition.] 

d  [ Rechtsschutzanspruch ,  the  right  to  have  claims  existing  under  substantive  law 
adjudicated  and  enforced  by  legal  process,  which  is  considered  a  basic  procedural 
right  by  many  German  authorities  on  adjective  law,  following  Wach,  Der 
Feststellungsansprtjch  (1888).] 

e  [The  theory  that  any  prescription  of  a  penalty  implies  or  presupposes  a  norma¬ 
tive  legal  rule  forbidding  an  act  to  be  committed  or  requiring  an  act  not  to  be 
omitted;  proposed  by  Binding,  Die  Normen  tjnd  ihre  Tbertretung  (2d  ed.  1890- 
1920),  and  many  other  authorities  on  German  criminal  law.] 
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of  legal  science,  formalistic  and  finalistic  epochs  have  followed  each 
other  in  constantly  changing  succession  in  the  history  of  legal  science.13 


Legal  Concepts.  To  the  three,  or  rather  two,  steps  of  juridical  work, 
ascertainment  of  meaning  and  categorial  and  teleological  elaboration  of 
meaning,  or  interpretation  on  the  one  hand  and  construction  and  syste¬ 
matization  on  the  other,  there  correspond  two  kinds  of  legal  concepts. 
On  the  one  hand,  there  are  the  concepts  of  which  the  legal  rules  are 
composed,  especially  the  concepts  used  in  setting  forth  states  of  facts  in 
the  terms  of  statutes  and  which  are  clarified  by  interpretation,  the 
“legally  relevant  concepts.”  On  the  other  hand,  there  are  the  construc¬ 
tive  and  systematic  concepts  by  means  of  which  the  normative  content 
of  a  legal  rule  is  grasped,  the  “genuine  legal  concepts.”  The  former  are 
predominantly  concepts  of  facts,  such  as  thing,  taking  away,  intention' 
the  latter  are  concepts  of  rights,  legal  relations,  and  legal  institutions’ 
such  as  the  rights  and  duties  of  vendor  and  purchaser  or  the  legal  institu- 
tion  of  the  sale.14 

As  to  the  legally  relevant  concepts,  the  formation  of  legal  concepts 
depends  upon  prescientific  concepts.  For  the  material  of  legal  science  is 
not  the  amorphous  formlessness  of  raw  data,  but  a  reality  preformed  by 
means  of  prescientific,  or  at  least  extrajuridical,  concepts.  Legal  science 
is  largely  conceptual  work  of  the  second  degree,  which  owes  its  concepts 
to  preparatory  work  done  outside  of  legal  science;  for  instance,  it  owes 
the  concept  of  the  fetus  to  biology,  the  concept  of  the  vine  louse  to 
zoology.  However,  legal  science  adopts  no  extra-juridical  concept  with¬ 
out  at  the  same  time  transforming  it.  The  concept  “fetus,”  while  depend¬ 
ing  upon  the  biological  concept  known  by  that  term,  does  not  coincide 
with  it.  The  law  distinguishes  it  from  the  concept  of  man  as  a  bom 
human  being,  not  according  to  strictly  biological  viewpoints,  but  in 
conformity  with  legal  requirements;  it  regards  the  human  being  as  fetus 
as  long  as  the  penalty  against  abortion  suffices  to  protect  it,  as  man 
when  the  stronger  protection  against  killing  becomes  necessary.  And  the 
concept  “vine  louse,”  while  it  may  be  coextensive  in  zoology  and  legal 


*"'£■  Hermann  Kantorowicz,  Die  Epocken  der  Rechtswissensckaft,  in  (1Q14-1O 
6  Die  Tat  345  el  seq. 

14  Radbruch,  Der  Handlungsbegrut  in  der  Bepeutung  tor  das  Strafrechts- 
system  (1903)  29.  This  dualism  of  legal  concepts  seems  to  be  identical  with  their 
twofold  relation  to  values”  in  Erik  Wolf,  i  Strafrechtliche  Schuldlehre 
(1928)  93-94=  concepts  related  to  the  value  of  law,  and  concepts  related  to  the 
value  of  legal  science.  The  above  distinction  may  also  coincide  with  that  between 
concepts  of  legal  content  and  concepts  of  legal  essence  (Kelsen).  Contra:  Some6, 
Jurxstische  Grundebhre  27  ef  seq.,  contrasting  the  concepts  of  legal  content  with 
tne  juridical  basic  concepts,  i.e.,  the  legal  concepts  a  priori . 
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science,  is  determined  by  different  contents  and  characteristics  in  each: 
in  legal  science,  the  essential  characteristic  is  the  quality  of  the  vine 
louse  as  a  vineyard  pest,  which  is  quite  unessential  in  zoology.  So 
naturalistic  concepts  undergo  a  teleological  transformation  when  taken 
over  by  legal  science.15  At  the  same  time,  this  consideration  shows  that 
the  three  steps  of  juridical  work  overlap,  that  interpretation  is  not 
merely  the  prerequisite  of  construction  and  systematization  but  in  turn 
often  presupposes  teleological  construction  and  systematization. 

Legal  Science  as  an  Understanding  Cultural  Science .  The  essence  of 
legal  scientific  work  has  now  been  sufficiently  clarified  to  enable  us  to 
fit  legal  science  into  the  system  of  sciences  as  it  appears  from  what  has 
been  said  at  the  beginning  of  this  book  (sec.  1).  Legal  science  is  an 
understanding  cultural  science.16  As  such,  it  is  characterized  by  three 
features:  it  is  an  understanding,  individualizing,  and  value-relating 
science. 

1.  Legal  science  is  an  understanding  science,  directed  not  at  the 
f actuality  of  any  particular  intended  meaning,  but  at  the  objectively 
valid  meaningful  significance  of  legal  rules.  Here  we  must  recall  con¬ 
clusions  developed  before  (supra,  sec.  10,  p.  112).  Legal  rules  are  im¬ 
peratives.  The  imperative  expresses  a  Will.  But  the  objective  meaning 
of  a  Will  is  an  Ought.  The  content  of  meaning  of  an  act  of  volition, 
disregarding  the  factuality  of  its  having  been  willed,  cannot  be  expressed 
in  any  other  way  but  by  an  Ought.  The  subject-matter  of  legal  science 
consists  of  facts,  legal  imperatives,  rulings  of  the  Will;  but  since  legal 
science  considers  these  facts  not  as  such  but  according  to  their  objective 
meaning,  it  treats  them  like  rules  of  Ought,  or  norms.  This  may  be  ex¬ 
pressed  by  saying  that  legal  science  has  the  subject-matter  of  an  existen¬ 
tial  science  and  the  method  of  a  normative  science,17  provided  one  does 
not  forget  that  in  the  last  analysis  it  remains  an  existential,  namely,  a 
cultural  science. 

2.  As  a  cultural  science,  furthermore,  legal  science  is  an  individual¬ 
izing  science.  It  may  appear  strange  that  this  very  science,  in  which  the 
concept  of  “the  law”  originated,  is  called  an  “individualizing”  science 
and  not  a  science  of  general  laws,  or  “generalizing”  science.  To  be  sure, 
each  particular  legal  rule  is  essentially  general.  Yet  the  subject-matter 

25  Cf.  Schwinge,  Teleologische  Begriffsbildung  im  Strafrecht  (1930);  also 
the  numerous  examples  in  the  first  edition  of  this  book,  198  et  seq. 

10  Accord  (in  addition  to  those  cited  supra,  sec.  3,  n.  13):  Erik  Wolf,  i  Straf- 
RECHTLICHE  SCHTJLDLEHRE  73  et  Seq . 

17  Opposing  this  characterization:  Kelsen  in  (1916)  40  Schmollers  Jahrbuch 
1225  et  seq. 
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of  legal  science  is  not  the  particular  laws  but  the  legal  order  made  up  of 
those  particular  laws,  the  “historical  and  hence  individual  system”18; 
and  the  task  of  legal  science  is,  not  to  advance  beyond  the  peculiarity  of 
the  particular  (say,  German  or  French)  legal  system  to  rules  common 
to  all  legal  orders,  but  rather  to  understand  these  legal  orders  in  their 
individuality.19  Moreover,  the  particular  legal  case  is  not  a  mere  example 
of  a  general  law,  as  in  the  natural  sciences,  but  contrariwise  the  law 
exists  only  for  the  sake  of  deciding  the  particular  cases.  In  this  teleologi¬ 
cal  sense  the  law  is,  indeed,  not  the  totality  of  norms  but  the  totality  of 
decisions.20  From  this  there  results  the  special  interest  of  the  lawyer  in 
the  precise  scope,  the  limits  and  the  borderline  cases,  of  a  law.  It  shows 
that  his  interest  in  a  law,  unlike  that  of  the  natural  scientist,  is  not  so 
much  that  in  a  general  statement  but  rather  that  in  a  summarization  of 
many  individual  statements  by  way  of  an  economy  of  thought.  Despite 
the  laws  that  characterize  the  legal  order,  the  character  of  legal  science 
is  idiographic. 

3.  Yet  individualizing  sciences  would  be  drowned  in  the  abundance 
of  individual  facts  could  they  not  resort  to  a  criterion  to  distinguish  the 
essential  and  unessential  ones  among  those  individual  facts.  This  cri¬ 
terion  is  the  relation  to  values.  A  cultural  science  embraces  only  those 
facts  which  bear  a  relation,  friendly  or  hostile,  to  the  cultural  values 
toward  which  it  is  oriented,  facts  by  which  such  values  are  promoted  or 
hampered,  by  which  they  attain,  or  fail  of,  realization.  However,  this 
relation  to  values  also  involves  the  variability  of  the  subject-matter  of 
the  cultural  sciences.  Every  revaluation  of  the  values  to  which  that 
subject-matter  is  related  involves  a  restratification  of  the  respective 
subjects.  Every  new  age  withdraws  the  mark  of  essentiality  from  facts 
that  theretofore  were  related  to  values,  and  contrariwise  it  causes  facts 
theretofore  indifferent  to  emerge  into  the  value-relationship.  In  every 
age,  for  instance,  the  borderline  shifts  between  facts  truly  historical  and 
those  merely  antiquarian.  Every  age  rewrites  its  history. 

“With  a  Stroke  of  the  Legislator’s  Pen  .  .  So  it  is  no  wonder  that 
every  age  must  rewrite  its  legal  science.  Kirchmann  in  his  celebrated 
lecture  on  The  Worthlessness  of  Jurisprudence  as  a  Science  felt  able 
to  dispose  of  the  scientific  character  of  jurisprudence  in  the  now  famous 

18  SCHONFELD,  VOM  PROBLEM  DER  RECHTSGESCHICHTE  324. 

10  The  unity  of  the  a  priori  system  of  categories,  by  means  of  which  the  multitude 
of  national  legal  orders  is  worked  out,  turns  legal  science  into  an  invisible  unit, 
notwithstanding  its  apparent  division  by  nations.  The  unit  in  this  sense  may  be 
characterized  as  “legal  problematics,”  as  in  Max  Salomon,  Gritndlegung  der 
Rechtsphuosophie. 

“Isay,  Rjechtsnorm  tjnd  Entscheidtjng  29. 
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words:  “With  three  amending  words  by  the  legislator,  whole  libraries 
are  turned  into  waste  paper.”  21  Even  earlier,  Pascal  said:  “There  is 
hardly  anything  just  or  unjust  that  does  not  change  its  quality  with  the 
change  of  climate.  Three  degrees  of  latitude  farther  removed  from  the 
pole,  the  whole  jurisprudence  is  overthrown.  A  meridian  determines 
truth,  a  few  years  determine  property.  The  basic  laws  change:  the  law 
has  its  ages.  Odd  justice,  limited  by  a  river  or  a  mountain!  Truth  on 
this  side  of  the  Pyrenees,  error  beyond!”  Yet,  according  to  what  has 
been  said  above,  the  changeability  of  the  subject-matter  of  legal  science 
by  time  and  place  is  no  argument  against  its  scientific  character;  other¬ 
wise,  one  would  have  to  deny  the  scientific  character  of  history  by  the 
same  token.  To  be  sure,  it  might  be  urged  that  the  above  argument 
against  jurisprudence  as  science  was  intended  to  point  out  not  simply 
that  its  subject  is  changeable  but  that  it  is  changeable  arbitrarily.  Yet 
that  stroke  of  the  pen  of  the  legislator  which  withdraws  an  old  subject 
from  and  assigns  a  new  subject  to  legal  science  is  no  more  “arbitrary” 
than  the  stroke  of  the  pen  of  the  poet  which  changes  the  value  judg¬ 
ments  of  aesthetics  and  thus  compels  a  rewriting  of  the  history  of  litera¬ 
ture,  or  than  the  stroke  of  the  sword  of  the  general  which  changes  the 
value  judgments  of  politics  and  thus  demands  a  rewriting  of  political 
history.  That  stroke  of  the  pen  is  but  a  dictated  stroke,  dictated  by 
history.  The  only  difference  between  the  changeability  of  the  subject  of 
legal  science  and  the  changeability  of,  say,  that  of  historical  science  is 
this,  that  the  change  in  the  former  case  occurs  suddenly  by  one  historical 
act,  and  in  the  latter  case  mostly,  if  by  no  means  always,  by  a  lengthy 
historical  development. 

Turning  to  Special  Problems .  With  these  considerations,  the  general 
part  of  legal  philosophy  comes  to  an  end.  It  remains  to  subject  the  key 
problems  of  the  particular  fields  of  law  to  legal  philosophical  study.  Of 
necessity,  the  selection  of  the  questions  to  be  dealt  with  is  to  some  extent 
arbitrary,  since  there  is  not  a  single  subject  that  could  not  be  dealt 
with  both  by  the  respective  particular  science  and  by  philosophy.  The 
selection  has  been  made  partly  with  a  view  to  demonstrating,  in  prob¬ 
lems  especially  suitable  for  this  purpose,  the  fruitfulness  of  the  concepts 
developed  in  the  general  part.  Before  attacking  those  chief  problems 
of  the  various  fields  of  law,  however,  legal  philosophical  clarity  must  be 
reached  as  to  the  basic  divisions  of  all  law. 

21  On  Kirchmann,  see,  besides  numerous  apologists  of  legal  science,  especially 
Sternberg,  J.  H.  v.  Kirchmann  (1908). 
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Section  16 

Private  and  Public  Law 
Jus  privatum  sub  tutela  juris  publid  latetJ  —  Bacon 

The  concepts  “private  law”  and  “public  law”  are  not  among  the 
concepts  of  positive  law  which  a  particular  legal  order  might  just  as 
well  do  without.  Rather,  they  are  logically  precedent  to  any  legal 
experience  and  demand  validity  at  the  outset  of  any  legal  experience. 
They  are  legal  concepts  a  priori  Not  in  that  sense  that  the  distinction 
between  private  and  public  law  was  always  recognized:  Germanic  law 
of  old  did  not  know  it;  it  was  adopted  only  with  the  reception  of  Roman 
Law.  Again,  not  in  the  sense  that  every  legal  order  must  contain  both 
fields  of  public  and  fields  of  private  law:  socialism  would  involve  almost 
complete  merging  of  private  law  in  public  law,  while  anarchism  demands 
a  legal  order  of  pure  private  law.  Still  less  in  the  sense  that  the  boundary 
line  between  private  and  public  law  must  be  identical  everywhere;  the 
same  phenomena  (e.g.,  the  employment  relationship)  belong  now  to 
private,  now  to  public,  law.  Finally,  not  in  the  sense  that  each  field  of 
law  must  be  susceptible  of  being  classed  unequivocally  as  private  or  as 
public  law;  in  labor  law,  or  in  the  law  of  business  regulation,  private 
and  public  law  form  an  indissoluble  mixture.1  Rather,  the  concepts 
“private  law”  and  “public  law”  are  a  priori  only  in  the  sense  that  with 
regard  to  any  particular  legal  rule  the  question  may  be  asked,  and  an 
answer  demanded,  whether  it  belongs  to  private  or  to  public  law.2 

A  Priori  Character  of  these  Concepts .  Now  legal  concepts  a  priori  must 
be  derivable  from  the  a  priori  concept  of  the  law.  In  fact,  the  distinction 
between  private  and  public  law  is  anchored  in  the  very  concept  of  the 
law.  The  law  as  a  complex  of  positive  norms  presupposes  the  existence 
of  an  authority  laying  down  norms.  But  if  the  rules  laid  down  for  indi¬ 
viduals  living  together,  that  is,  rules  of  private  law,  are  really  to  satisfy 

a  [Private  law  latently  rests  under  the  tutelage  of  public  law.] 

1  Nor  can  the  a  priori  character  of  these  concepts  be  impaired  by  the  fact,  justly 
stressed  by  Kelsen  in  (1931)  66  Archiv  fOr  Sozialwissenschaft  tod  Sozialpoli- 
tik  495,  that  the  concept  of  private  law  must  frequently  serve  as  a  screen  to  hide 
relations  of  dominion,  such  as  that  of  the  employer,  which  are  in  truth  relations  in 
the  nature  of  public  law. 

aThe  same  question  is  raised  by  Burckhardt,  Organisation  der  Rechtsge- 
meinschaft  (1927)  io  et  seg .  Opposing  the  a  priori  character,  see  also  E.  Katjf- 
mann,  Kritik  der  netjkantischen  Rechtsphilosophie  (1921)  86-87. 
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the  reason  of  existence  of  all  positive  law,  viz.,  legal  certainty,  the 
authority  laying  down  the  norms  must  itself  be  bound  by  them.  That 
obligation  which  binds  the  authority  enacting  norms  in  favor  of  the 
addressees  of  norms,  an  obligation  in  the  relationship  of  super-  and 
subordination,  is  necessarily  of  public  law  character. 

But  the  distinction  of  private  and  public  law  is  suggested  not  only  in 
the  concept  of  law,  but  even  in  the  idea  of  law.  Justice,  being  either 
commutative  or  distributive  justice,  i.e.,  either  justice  between  coequals 
or  justice  in  the  relationship  of  super-  and  subordination,  itself  indicates 
its  two  substrata,  private  and  public  law. 

So  the  concepts  “private”  and  “public  law”  are  a  priori .  But  the 
relative  value  and  rank  of  public  and  private  law  are  subject  to  historical 
change,  to  evaluation  according  to  a  world  outlook. 

Liberal  View .  To  liberalism,  private  law  is  the  heart  of  all  law,  with 
public  law  as  a  narrow  protective  frame  laid  around  private  law  and 
especially  private  property.  The  [French]  Declaration  of  the  Rights  of 
Man  and  of  the  Citizen  of  1789  regards  the  crown  as  an  authority  rev- 
ocably  granted  by  the  nation  for  the  benefit  of  all  and  not  for  the 
monarch’s  profit,  but  regards  private  property  as  a  natural,  imprescript¬ 
ible,  inviolable,  sacred  right:  the  absolute  ruler  was  to  leave  his  throne 
only  to  have  absolute  capital  ascend  it. 

This  relative  rank,  as  between  private  and  public  law,  which  is 
assumed  by  liberalism  is  expressed  in  the  ideas  of  the  social  contract 
doctrine.  It  involves  “a  compromise  between  private  law  and  public 
law,” 3  the  attempt  to  trace  super-  and  subordination  in  the  state  to  an 
agreement  between  the  originally  coequal  individuals,  i.e.,  to  dissolve 
public  law  fictitiously  in  private  law.  Liberalism  carried  to  the  extreme, 
namely,  anarchism,  seeks  to  dissolve  public  law  in  private  law  not  only 
fictitiously  but  really.  By  refusing  to  recognize  any  obligation  that  is 
not  self-obligation,  it  makes  the  social  contract  doctrine  not  only  the 
political  theory  but  also  the  principle  of  organization  of  social  living 
together. 

In  positive  law,  the  liberal  view  of  the  relative  rank  as  between 
private  and  public  law  leads  to  that  penetration  of  the  coordinative 
ideas  of  private  law  into  public  law,  which  is  of  the  essence  of  a  govern¬ 
ment  of  laws.  The  state  in  its  business  relationships  [. Fiscus ]  is  sub¬ 
jected  to  private  law.  It  assumes  the  same  position  as  the  individual  by 
becoming  a  party  in  criminal  and  administrative  procedure.  That  con¬ 
troversial  legal  conception,  the  “public  law  contract,”  would  involve  the 
state  placing  itself  on  the  same  level  as  the  individual. 

3  L.  von  Ranke,  Politisches  GesprXch  (1924  ed.)  34. 
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Conservative  and  Social  Views.  Precisely  contrary  are  the  conclusions 
under  the  opposite  view  of  the  precedence  of  public  over  private  law. 
From  this  standpoint,  private  law  appears  but  as  the  scope  left,  provi¬ 
sionally  and  revocably  within  all-embracing  public  law,  to  private 
initiative,  which  is  granted  in  the  expectation  that  it  will  be  used  dutifully 
and  may  be  withdrawn  as  soon  as  that  expectation  is  not  fulfilled.  This 
is  the  transindividualistic-conservative  standpoint;  but  on  this  question 
it  is  in  fundamental  agreement  with  the  individualistic-social  standpoint. 
They  differ  as  to  the  reasons  for  the  precedence  of  public  law.  The  former 
maintains  the  definitive  preeminence  of  the  state  over  individuals,  the 
latter  the  preeminence  of  the  state  as  the  protector  of  the  economically 
weaker  individuals.  But  out  of  these  different  reasons  there  follows  the 
same  relative  rank  as  between  private  and  public  law. 

Social  Law.  The  social-legal  view  of  that  relation  results  from  the 
essence  of  social  law,  its  devotion  to  the  individual  as  a  social  being.4 
Social  law 5  renders  visible  the  social  differentiations  of  individuals,  their 
social  positions  of  power  or  powerlessness,  and  thereby  enables  the  law 
to  take  them  into  account,  to  strengthen  social  impotence  and  curb 
social  predominance.  By  so  doing,  it  replaces  the  liberal  idea  of  equality 
with  the  social  idea  of  equalization;  it  brings  to  the  fore  distributive 
instead  of  commutative  justice;  and  since  equalization  by  distributive 
justice  necessarily  supposes  a  superior  authority  above  the  individuals,  it 
supersedes  self-help  by  the  help  of  organized  society,  especially  the  help 
of  the  state.  This,  however,  involves  the  emergence  of  that  great  figure 
of  organized  society,  the  state,  behind  even  the  most  private  individual 
legal  relations  and  their  private  participants,  as  the  third  and  chief 
participant,  always  observant,  ready  to  intervene,  and  frequently  inter¬ 
vening.  It  involves  a  conception  of  even  the  most  private  legal  relation 
as  more  than  merely  a  concern  of  the  private  persons  participating 
therein,  as  a  social-legal  relation,  which  is  a  relation  of  public  law. 

In  a  social-legal  order,  therefore,  private  and  public  law  are  not 
juxtaposed  with  clear-cut  boundary-lines  but  rather  overlap.  This  ad¬ 
mixture,  this  washing  through  of  private  with  public  law  occurs  above 
all  in  the  fields  of  labor  law  and  business  regulation.  If  the  former  is  to 
back  up  social  impotence  and  the  latter  to  put  a  curb  on  social  predomi- 

*  Attention  to  this  connection  is  drawn  by  Kaspar  Anraths,  Das  Wesen  der 

SOGENANNTEN  FREIEN  WISSENSCHAFTLICHEN  BERTJFE  (1930)  8  et  $eq. 

6  On  the  manifold  meanings  of  this  word,  see  Gurvitch,  L’id£e  du  droit  social 
(1931)  154  et  seq.  The  view  of  social  law  which  is  taken  in  the  present  book  (see 
also  supra ,  sec.  8,  p,  103)  comes  closest  to  the  view  of  Dugtjit,  Les  transforma¬ 
tions  du  droit  prive  depuis  le  Code  Napoleon  (2d  ed.  1920). 
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nance  by  means  of  social  equalization  through  a  power  above  the  indi¬ 
viduals,  both  must  contain  public  and  private  law,  distinguishable  indeed 
but  not  separable. 

What  in  objective  law  appears  as  the  publicizing  of  private  law,  in 
subjective  rights  appears  as  the  penetration  of  the  private  title  by  a 
content  of  social  duties,  such  as  was  expressed  as  a  program  in  the  prop¬ 
erty  clause  of  the  Reich  Constitution  [of  Weimar,  1919],  Article  153: 
“Property  obliges.  Its  use  shall  at  the  same  time  serve  the  common 
weal.”  So  social  law  shows  a  structure  similar  to  that  of  the  feudal  law 
of  the  Middle  Ages.  The  latter,  too,  granted  rights  as  the  material  basis 
of  services,  though  the  result  was  not  that  the  right  was  granted  for  the 
sake  of  service  but  that  the  office  was  based  on  the  right  and  in  turn 
appeared  as  a  privileged  right.  But  the  social  law  of  the  present  is  pro¬ 
tected  against  a  similar  degeneration  by  the  legal  guarantees  of  the  duty 
content  of  the  right,  if  only  by  the  guarantee  of  legislation  standing 
ready  to  act,  ever  on  the  alert  to  limit  or  withdraw  rights  which  are  not 
exercised  dutifully.  Thus,  above  private  property  there  is  suspended  the 
Damocles  sword  of  expropriation,  socialization,  by  the  Weimar  Con¬ 
stitution,  Articles  153,  155,  i56.b 

Nothing  expresses  the  character  of  a  legal  order  as  clearly  as  the  rela¬ 
tion  in  which  it  puts  public  and  private  law  and  the  way  in  which  it  dis¬ 
tributes  the  legal  relationships  between  private  and  public  law.6  The 
overthrow  of  feudalism  coincided  with  the  growing  consciousness  of  the 
distinction  between  private  and  public  law.  The  development  toward 
government  by  prerogative c  was  revealed  in  the  freeing  of  public  law 
from  private  law  pollutions;  the  parallel  though  contrary  development, 
the  emergence  of  a  government  of  laws,  was  revealed  in  the  liberation 
of  private  law  from  public  law  ties.  The  no  less  epochal  change  we  are 
now  passing  through,  again  in  the  opposite  direction,  from  liberal  to 
social  law,  is  revealed  in  new  public  law  restrictions  being  imposed  upon 
private  law,  especially  upon  freedom  of  property  and  of  contract. 

h  [Art.  153,  sec.  2:  “An  expropriation  may  be  resorted  to  only  for  the  common 
good  and  on  the  basis  of  a  law.  It  shall  take  place  in  exchange  for  due  compensation 
unless  a  law  of  the  Reich  shall  provide  otherwise.  .  .”  Art.  155,  sec.  2:  “Real 
estate,  the  acquisition  of  which  is  required  to  satisfy  housing  needs,  to  promote 
settlement  and  cultivation,  or  to  advance  agriculture,  may  be  expropriated.”  .  .  . 
Art.  156,  sec.  1:  “The  Reich  may  by  law  transfer  to  common  ownership  private 
economic  enterprises  suitable  for  socialization,  without  prejudice  to  compensation  in 
analogous  application  of  the  provisions  for  expropriation.  It  may  cause  itself,  the 
states  or  the  municipalities  to  participate  in  administering  economic  enterprises  and 
associations  or  otherwise  secure  a  determining  influence  therein.”] 

6Cf.  Martin  Drath,  Das  Gebiet  des  offentlichen  und  des  privaten  Rechts  (1931) 
3  Zeitschrift  fur  soziales  Recht  229  et  seq , 

c  [Cf.  infra,  §  26,  n.  a.] 
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Section  17 
The  Person 

The  emancipation  of  man  is _acg£mplished_only  when  the  real  individual  human 
beinT'iaherthe‘d&strdci  citizen  hack  untfrLJumseif  dh'd,  as.  am ,  individmlJtumanJ)eine 
in  his  empirical  life,  in.  his  individual  work,  in  his  individual  relationship,  has  be¬ 
come* a~fenenc  ‘EemJ T —  Karl  Marx 


The-thought  of  purpose,  togetherwitfrl^  QrjJ«r.^«in- 

herCTrffiWecOTCTpt.of  jaw;  hence  not  only  the  means-end  relationjjut 
also  * tKe  thought  of  an  end  of  ends^  an  ultimateand  self-sufficient,  pur- 
pose,  is  involved  in  the  very,  conceot-of  law,, as  .an  indispensable  form  of 
legal  ..thinking.  If  this  is  sojheconcept  of  the  person,,  the^ubject  of  the 
law,*  must  be  deemed  a  category  oflegal .thought  which  is  not  bas£d 
upon' nor  cohfinedTg'lfgai^ "experience  but  is  of  concentna.1  neressity  and 
universafylJiffigf.  For  “thTsubi^  that  is  consid- 

ered_by  ^a  certain  historically  given  law  in  the  sense  of  an  end  unto 
himselT,"  while  the  objecOna^  situatioiUsT 

treatecTasa  mere  means,,  taxonditional  endsil 1 


Person  as  a  Concept  of  Equality.  Ends  unto  themselves'  preclude  agy 
refatfornli  rkiik„j^o^  ^pilequently,' thl  concept  of  the 

person  is  a  concept  of  equality.  As  has  been  shown  above  (sec.  8,' pp.l)8 
et  seq. ),  individualism,  in  regarding  the  indjyidual  human  being,  as  sucb- 
of-tibfflogal  ord^r.  does  not  see  hj^ concrete  individuality ; 
rath^lleI^idiviliuab-n-f---indivirlHalism  is  an^nfFviduaTlnlEout'lndb 
viduality,; ,  he  is.  nothing  but  individualized  humST  freedom .  and  this 
cojaation  of  freedom  \dttouUn3mduaS^  i^oT^fBreffiSIi^WalP 
inctmibqjs.  As  we  have  also  seen,  however  (suffitrsec.  8,  pTTcjJJ^  op¬ 
posing  this  concept  of  an  individual,  dja^edl^  and 

hence  relieved  nf_hfc  sorfoL-crmt^xt  in  the  indmdualistic  view  of  the 
ia»aiflifiES-arQS£jhe  socialjiD,D,rQ,acfe.to  thelaw,  whichTeplaces, hjgi  with 
the  concrete, and  snrial  r^an.  for  instance,  the* the  em¬ 
ployee,  the  Ian.Qtftmid.the  office  worker,  jn  their  differentiations  of  social, 

and  economic~PQTOiL17  . . 

But  the  concept  of  the  person,  unaffected  bv  this  development^  re- 
mains  a  concept  of  equalitv^whereby  the  powertuLaim  fEe~DowerIess, 


*  [In  German  legal  terminology,  “subject  of  the  law”  is  synonymous  with  “legal 
person”  and  “object  of  the  law”  has  the  meaning  of  “property.”] 

x  Stahmler,  TJnbestimmtheit  des  Rechtsttbjekts  (1907)  28-29;  Theorie 
der  Rechtswissenschaet  (1911)  194  et  seq . 
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the  haves  and  the  havenots,  the  weak  individual  person  and  the  mam- 
mo ^corporate  .person,  are .  deemed  equal.  Without  that  concept  of 
equili^we  "coidd  not  conceive  of  private  law^  for,  as  we  have  seen, 
privateTliw  is  the , mea5®S= 
o fe^changed  perTornS  being j:o_mmensmab_le^nbL If, 


istm  and  social  views  of  £Ke  law 


are  deemed  ,eauaL2  So  both  individual^ 
are  bound  to  startjwith  Jjhe^eaeeptpf 


:pecsoa,  The  SQjdSj[iew  b^jaojE^MSJl^ves  that  con-.. 


cept^of  equality  into,  the  diherentiatedjypesjif  .the,  .employer,  ^mgjoy^e, 
laborer?  6ffiCe  worker.  Being  an  employer*  employee,  laborer,  or  office 
worker,  in  this  view  marks  but  diffaent  si tuations  occupied  by .  persons 
who  .are  deemed  equal.  If  back’ofthdse  social  Types  there  did  not  stand 
the  concept  of  equality  of  the  person3  we  shouldTack  the  commoiude- 
nominator  without  which  we^could  not  conceivej)f  any  comparison  and., 
e^aHzation^  of  any  considerations  dFjustlce,  indeed,  of  private  law 

and,  possibly,  of  law  altogeffie^T  ^  . 

ITSesef  considerations  sufficiently  indicate  the  “artificiality of  thew 
subject  of  Jhe  law.js  agamsp the^M^nary  subj ect^XegaTeguSity , 
equal. 


3\mm 


shown  bv  the  legal  institution  of  slaverY.^rQ_x>e_a  person  is 
an  act  of  ner son i fi cati on  bv  the  legal  order.  All  persons,  nat 


as  lesal  ones,  are  creatur 


ft  “fjctitimis,”  i^.T  artificial  nature  of  all  persons. 


natural  and  legal.  The  problem  of  the  legal  person  —  fictitious  person  or 


is  rather  the  problem  of  its 


eing  back  of  the  legal  person,  like  the 
l  a  Demg  encountered  bv  the 


y  it  with  legal  personality?  This  is  the  prob- 


erson  turns. 


iiriiiiii»Ta«K 


gal  Interpretation  Lepal  Person .  What 


recedeaXhese  considerations:  to  be  a  person  means,., 


to  be  an  en 


because  he  is  a 


2  Says  Karl  Marx:  “In  order  to  relate  things  to  one  another  as  commodities,  the 
custodians  of  commodities  must  behave  toward  one  another  as  persons.”  Cf. 
Paschtjkanis,  Allgemeine  Rechtslehre  und  Marxisms  (1929)  87  et  seq . 

3Cf.  Marck,  Substanz-  und  Funktionsbegrut  in  der  Rechtsphilosophie 
(1925)  117. 
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physical-mental  living  creature  but  because  in  the  eyes  of  the  law  he 
represents ^an  end  unto  himsgll*  So,  too?  in  order  to  show  that  groups^of 
persons  are  entitled  to  legal  personality^  we  need  notshowthat  like  pien 
tl^y^are^Biological  beings,  organisms,  but  need  only  show  that^  like 
individual*  men.,  they  “  The^lorganic” 

theories  of  the  legal  person,  on  the  contrary,  search,  for  a  ,  biological 
instead  "oFthe„teieolp^i^L  s^tratum  of  TheJegal^person.  By  way  of 
hypostasisjjhey  substitute  naturalistic  structures  for  units  of  purposes; 
oratJ^tJJtoJ^  conclusionsT)eEngiiEturalistic  language. 


It  is  true  that  even 


of  the  unified  transindivi 


together  in  order 


Accordingly,  thejreal  substratum  of  the  legal  person  would  be  the  indi- 
vidual  persons  jojneTiTr^  pui> 

pose  t&at  tney  serve*  ^  ~~  . . . 

However,  m  our  discussion  so  far,  the  preliminary  question  has  not 
yet  been  answered  wnetMiHn^vidi^  have 


therefore,  there  jnav  bejpecific  purposes  of  legal  persons  that  cannot  be 
resolved  into  individual  purpose^  oFtheir  partidpanter^Za.n^^jffi> 
pends  on  the  fundamentalTegalphilosophical  attitude?  on  the  decision 
between lndividuahsnc.^aft^  ^transpersonal  views  oP 

the  law,  The^  correlation  between  the  three  fetinctive  theories 


bagic  views  of  the  law,  Is  a  splendid„addi.tiopl  confirms  firm  of  tlmt 
basic  doctrine  of  ours. 

*  On  teleological  unity  as  the  principle  of  the  legal  person,  cf.  Georg  Jellinek, 
Allgemeine  Staatslehre  (3d  ed.,  reprint  of  1921)  171. 
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Savigny,  Gierke ,  Brim.  The  individualistic  theory  of  the  law  is  ex¬ 
pressed^^  of  thTTejffi^  there 

arFonT^Tmdivi dual  purposes .  aAll  law^savs_Savigny,  oddly  contradicts 
ingTSTbasicajiy  romantic,. “all  law  exists 
for  tEiHId^  freedoi^jnherent  in  every  single  human 

bel^T'thereforeTTFie"brfgInal  concept ^oTIEe ~*p5Fsc5i  must  coincide  with 
the  concepf  of  the^&man Jbeing^  LegaLpej^ns  would  then  be  perspn^ 
without  any"  specific  substratum.  The"  only  ^ubject^/QlIgurposes  iSThe 
indivrduartilman  beings  WheQ^human  group5„ar.e5n3^ed  with  Jeg5 

pmrposes; "are J  taken  for 

large.  LegaT  personality  couTd  'then 


That  individualisjic  Jheory  of  the  legal  person,  is  opposed .  hy*  the 
transindividualistic  theory  contained  in  Gierke’s  ^doctrine^ill  the  real- 


group  person.  If  we  divest  it  ofJts^org;anic^iaturalistic  terms,  we  may 
reduce  it  to  the  affirm  1  -  ■  . 


which  cannot  betfnterorete 


urposes, 


men  being, bound  to  certain  obrec 


Theory y  Transindividualistic  Red  GroupPer- 
son ,  Tr  ampersand  Property  withJLRmtmse.  Each  of  these  three  doc- 
trines  starts  from  a  particular  .kind  ojLigg^ggrson^  as  its  prototype,  to 
which  it  tries  conceptually  to  adapt  the  other  t^eTofSie  legal  person. 
ThTfTctiofPtlieory^^ 
of  the  real  gro 


the  theory  of  the  property  with  a.  purpose.  from,ihe,.charitable  founda7 
tio]pg,aa^^th&>iristitution  of  public  law.  Whereas  the  fiction  theory  is 
. compelleaTo^construe  the  legal  persons  individualistically^the  other  two ' 


5  Hauriou’s  view  of  the  institution  groupe  seems  also  to  be  of  a  transpersonal 
kind.  Cf.  Gurvitch  in  (1931)  Archives  de  Phuosophie  dtj  Droit  151  et  seq. 

b  [Anglo-American  law  has  no  equivalent  of  this  German  type  of  legal  person, 
the  “foundation”  ( Stiftung )  devoted  to  a  cultural  purpose.  The  closest  analogy  is 
the  charitable  trust.] 
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doctrines  are  compelled  conversely  to  juew  even  the  natural  person 
tranSindividuahstfcallv  oFtr_arispersonaIly.  In  such  a  view,  just  as  the” 


subjective  right  turns  into,  an  office  and  a  service^the .individual's  quality 
as  a^persoh  means  Jhis^jqualiff'  as  an  organ,  the  individual  being  “a” 
subject  only  inasmuchas  he  ^considered  an  organ  of  the  community.” 

In  thVqperatiqn  of  ppsitiye  \z%,  however*,  individual  personalities,  cpr- 
porations,  and  institutions  are  without,  apology  .placed  side  by  side~as 
phenomena  subject  each  to_but  one  interpretation:  individual  person^ 
alitie's  to. 'an  iniffviduahstic.  private-and  municipal .  corporations  to  a 
transindividualistic,  foundations  aacLinstitutions.  .to. .a  , transpersonal, \ 
interpretation^ 


Section  1 8 
Ownership 

That  the  man  who  possesses  the  Juno  of  Ludovisi  should  have  the  rieht  to  destroy 

keilpTFriedMimeKr  — .  — . * 


To  regulate  the  relations  between  human  beings  in  a  world  in  which 
the  supply  of  thegoods  of  life  is  limited  involves  Uie  regulation  also  of 
the  relations  of  human  beings  to  things,  or  of  the  distribution  of  things^" 
amoiglumah  beingF^s  Ihg  1^- nf  Prnn^y  pgf,aK1;^c^  as.  a.qon- 
ceptthat  no^conceivable  legal  order  ^.n.An  wtt'hnnf  Among  the  property"'"' 
rigntya^^^^jf^g^i^eaEntSi-.'iaiiirliHa:- category  of  legal. thinking?,, 
that,  is  nntt  hased  nn  Kiit  raf^  preredes  any  legalexperience.1^ 

A  priori.  Character  of  the  Concept  of '  J?hgjnultiplicity  of 

possible  be  fully  divide^  un  into  a  " 

inii&UJl^gi^j^i^^Tiimted  contents.  There  is  needed  a  suitT 
j^YillkhL3^S£Ei^cesTTEing~Sr^hgS~gisposal  ^ithojjt  limiting  him 
to^efinitfi^mW  with  It  -  a  rfrht 


ownership.  Own^S^Tcontains  the  right., .ol-.  Ae  ^aw^„JtQ^all 
paSt^^wa^s  oTdealihSTTCoir^ °  ^  — * — - 


ma^j _ w  _ _ _ 

own  things3ut  omy  in  those  of  another.  Such  rights  are  not  concep- 
tuffly'necessary  but  are  rather  created  by  the  particul^^ 
owMrshipJj.,on.lE:rc?)ntfl5f^ ,  i^a  form  ol  thou^htindisDensable  to  the 

*  Cf.  Binder,  Phuosophie  des  Rechts  (1925)  448. 

xCf.  Stammler,  Theorie  der  Rechtswissenschaet  (1911)  253  et  seq. 
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It  makes  sense  to  confront -4I^^leg§,Lpxder  with  the 
—  t^eadi  thing :  Who  is  Its  owner?  The  answer  to  that  ques¬ 
tion^  tolie^  sure^Js  to  be  derivgcj  ‘gpl^  from  experience  and  is  open  to 
criticism.  Ownershifids rategoiy ;  jpt  so,  however,  is, 
private  ownership  or  h  eth  Pr'pri vat ^  or  common 

ownership  prevails  we  may  learn  from  legal  experience  onlyj  which  of. 
them  ought  to  only'.  The  legal  philosophy,, 

of»PJiy^  ownership  ln^articular.  is  ^e.spresseA  lh  "the  .theories  jolL 
ownership,* 2 

Theories  of  Occupation  and  of  Specification.  The  oldest  and  still  most 
w^^EI^^JBh|iQgQ£hcial  doctrines  of  ownership  lireTIST 
0C5HE?LtiQu  mjS^he^j^ory  ^of  speaH^f^nr0caipatK>nv  -or-the^taking 
possession  of  ownerless  tEmgs ,  expands^  thle  rule  of  man  over  nature.  It 
turpg^  mere  tim%rff^^!rt&^MJcop^cand  cultural  gooSTthus 
creating  a  new  piece  oFnatural  wealth.*^o  occupation,  without  changing 
J^e  thing  thartris'  ta.1i.en  over^also_constitutes,specificationJ  fpr.  instance, 
in  th¥t:aseof  'trongma.I'procluction.,^  However,  according  to  what  is  called 
the  theory  of  specification  or  theory  of  work  in  thp  gPngp  a  thing 

only  by  forming  it,  by  working  up  the  raw  material.  Accor3uigly,  only 

. . 

But  against  the  theory  of  work,  of  which  th&jheory  of  taking^ 
Possession_has  been  shown  toJ^ayariety.  ^objections  ^may  berai^d^ 
^n.  firsf  P^ace)  it  may  discharge  its  .  junction  to  justify  private  owner^ 
ship  under  very  definitexQnditiona..onla.~nanie'lv.  as  long  as  the  produc- 
ti5>lLPl-gpMs_^.Jtin  the  wotk  ollhe  individual  with  his  ownme^g  0f 
labor r*~TKS~^rtT<ra n ’g  wnrk  tiia  peasant’s  work,  and  especially  i  '  ’ 


ut  ever  SiHCeT)rbducfion  has  been  fair ina 

fcj 


oLatc  ui,_ccuuuiHu.&^ypuld  mean  socialism  were 
interpretation  that  by  him  who  works  up  or  transforms  the  material 


1g  ™  fffi  iirrtm»?io<i  he  m  whose  name,  and  not  he  by  whose  hands,  the 

2Cf.  Diehl  and  Mombert,  AtjsgewXhlte  Lesestucke  zum  Studt^"der 
POILTISCHEN  CkONOMIE,  Vol.  14;  DAS  ElGENTUM  (1924). 
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work  is  done.  Thus^again,  the  1931  encyclical^oiPius  XI  on  the  social 
order,  recognizing  work  as  a ...titje^tp^  possession,  immediately  adds^the 
limit^onTEat  Tfnaturally ”  onIyL.su(i,WGrL^^  ids  owiu. 

name  has  the  powerfd  create  ownership. 

Besides  this  substantive  objection  concerning  their,  double-edged 
chajjcT^^  objection  must^also  be  raised  against  both, 

the  theories" ofwork  and  of^occupation.  Bothjustify  the  acquisition  of 
property  on  the  assumptionjifjthe  existing  institution  of  private  owner¬ 
ship-hut  do  not  justify  that  institution  itself,  They  answer  the  question: 
Who  oupirto  be  private  owner?  but  not  the  question:  Ought  there  to  be 
private  ,  ownership  P^The  answer  to  thejatter  question  can  be  obtained 
only  from  the  fundamental  viewjof  the  ultimate  ends  of  the  legal  order? 
Ownersh^^lAeJaw  itself,  mav^tie  regarded  as  serving  either  £he  in^i- 
viduaferffie  owners  "them&elves,  or  Society:  accordingly,  the  individual¬ 
istic  and  sodal  theories  nijownership  may  be  disifoguished.3 
vidualistic.  theory  of  ownership  corresponds  to  the  view  oj?  liberalism 
and^  democracy.  ^HTTKe^dcii^^  anpl 

sogaEsm^meet  v  differingTrom  each  other  in  that  social  ownership  in  the 
socialistjview ,  agaip^ultima tely,  serves  the  individual  or  the  “society” 
made  up  of  them3ividuals,  whjlgjn  the,  gias^ativeview  its  ultimate 
end  i^Jhejo^  The  individualistic  view  corre- 

sponds  to  the  Roman,  while  the  conseimtive,-sqcial  to. 

the  Germanic,  c?ncHt^oLownershiD>  - 


Individualistic  Theory  0}  Ownership:  Goethe.  The  individualistic 
theorjfot  owneiship  ^  caJT  it,  the  “personality  theory”^ 

of  p®fi£ship^has ^ fgp  nd  its  noblest  expression  in  Goethe^  He  has  lived  if 
andJbeJisl3iSEii^  .clearly  exprgss^df  what  heaved. 

Insteai^pl,maay.passages,  two  may  be  quoted^ 


Epimetheus:  “How  much,  indeed,  is  yours?’’ 
Prometheus:  “The  circle  filled  by  my  activity. 

Nothing  above  and  nothing  underneath.” 


And  again: 


Faust:  “If  you  inherit  ancestors’  estates, 

Earn  what  you  would  possess. 

What  you  use  not,  is  burdening,  valueless; 

The  moment  can  use  but  what  it  creates.” 

Here,  a  d3mamTc  view  opposes  the^staffvievf that  private  ownership, 
0 

“Thus  Jhering,  1  Der  Zweck  im  Recht  (4th  ed.  1904)  404  et  seq. 


*  [His  novel  Wilhelm  Meister’s  Wander jahre.] 
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be  not,  only  possessed  but  deaJLffiilb.accordingJo  its  own  law,  when  he 
speaks  of  a  ^irffonTGoJ.”  As  a  gift  from  God  the  “daily  bread,”  in 
particular,  partakes  of  th^anot.it£.o,Ltti£  bread  which  in  the  eucharist 
is  transformed,  inta.the-body  of  the  Lardi_So  the  mother  prohibits  her 
chiiairoin  playing  with  breadqelling  him  thekgend  of  the  punishing 
meted  out  to  those  who  violate  this  prohibition.5'TEIs  veneration  of  the 
Bread  was  relied  upon  cleverly  by  Mussolini  for  the  promotion  of  domes¬ 
tic  agriculture.  byjelebrating  a  festival  infconor  .of  the  bread.- J 
However,  these  points  have  been  madg’precisely  in  order  to  show  how 


narrow  is  the  field  of  application  of  the  personality  theory.  That  mental 

of  ownership  assumes  IT^th-ciV. 
able  only  with  regard  to  a.  small  circle  ol  things-lolclothing  a 


nave  changed 


_ factories. 

_ - -  fn„thi^Jalt.er„world>  the.jhmgsjha.rare  ap¬ 

preciated  for  thelt_own  sake  have  changed  into  values  and  rornmnduTeg 
which*  are  appreciated  only  according  to  their  price,  which  one  has"*^ 
in  order  to  possess  them  permanently,  but  rather  to  get  rid  of  them  as 
qm^gpo^gfi  —  ^us  truly  “rga.lizjng”  .thgin  qnly~bx  turning,  them 
into  money.  Whereas  in  “ownership”  the  emphasis  is_  on  what  is  one’s 
<‘oj£Tthe„fliialiJ:a^s.£Ccrelation  of  the  thing'with  its  owner^owaii 
aggtegate^of.Jhiogs.is^CQacgiyed  pr^"~a:~“f6fflnd^-a-c6pr'diBg  t&  its 
monetary  value  onlvn JE‘ a~o uantitati ve  power  in  the  market  of  commodi¬ 
ties.  In  a  fortune, oggiership  is  denatured:  a  fortune  indudes  all  that  js 
and  preeminenfly-njijpev^^^ 

a  thing  any,  ffiffre  but  a  claim  to  things^  jnot  jinlike_a  chose  in  action. 
Thus,  under  our  presenteconomic  svstemTthings,  monev^^ 
action  meigqjn  a  new  concentuq]  whjch  does^t  rniTirfflp  but 

uialtjoLoro^ship.  T^^nadequacy  of  the 
concepts  of  theJegaL^^  as  rnntW^^ 

ceptual  developments_ofjthe^ecQnon^ic  order^r^ 

0 f  the  concept  of  ownership  in  this  economic_order,  have  rgceiiiy"|)eeiL 
impressively  set  forth.7  Jtiere  they  areTf  interest  only  from  one  point 
art  from  a^miit.e  narrow. circle  of  things,  owner- 1 


The  view  of  ownership  as  "objective  service  of  values”  has  been  set  forth 
beautifully  by  Brunstad,  Das  Eigentum  und  seine  Ordnung ,  in  Festschrift  fur 
Binder  (1930). 

5Cf.,  e.g.,  Deecke,  LObische  Geschichten  und  Sagen  (5th  ed.  1911)  no.  216. 

6  The  relative  correctness  of  the  theories  of  ownership  each  for  a  limited  circle 
of  economic  goods  is  pointed  out  by  Tonnies,  Eigentum ,  in  Handworterbuch  der 
Sozioiogie. 

7  Cf.  Karl  Renner,  Die  Rechtsinstitute  des  Privatrechts  und  ihre  soziale 
Funktion  (1929). 
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ship  has  lost  the  character  of  a  mental  relation  and  has„tumed^iniD  a 
mere  "purpose,  relation?..  -  - 


Individualistic  Theory  0 f  Ownership:  Fichte.  Still  a  second  objection 
may  be  raised  against  the  {i ‘personality”  theory  [of  ownership].  Beccaria 
once  called  ownership  a ^“terrible^nght.^  sSows  not 

only  tkegffirmative  aspect  of  the,. enjoyment  of  the  thin^buFaTsoTIif 
negative  one  of  the  exclusion  of  others;  and  in  its  sociological  form  as 
cap1^  ownership  excludes  others  np“l)nFy^^^  piece  *0  i 

property'^but  fr^gi  .property^ ^  aESg^efpf  he  correlative  to  "capital,  is  JEfte 
proietoiat7Th^cbrrela^Te  to  ownership  in  this  form  is  the  propertyless 
hu^&..,beir^Solt^  few  is  bought 

at  such  a  price  ^LlOIl^Sis  impossible  in-numberless  others.  Hence 

be  transformed  if  it  is  to  afford  not  only 
aD  OPPortunit^^^  j^eSisi^^iFalso  an  equal  chance 

^usLaBdJoth^rJgLt  of  ownership  the, right 
t°  Q™^ghip?  that  is,  the  right__to  work.  Thisjs  done  bv  Fichte,  who 
reasdSTHSTar^  priV~  “ 


HiEli 


1  sj^ijyersal  and  this  exclusion  is  mutual.  This  thought , is  expressed 
the  assumption  of  a  fictitious  mutu 


and  vali 


ir  ownership  m 


■S 


«.  11  ■" . .  ^  ~ vj^thMMiifrTfrSOn  nn - to£§Er 

est  in  ^lheriiip_to  a  contract  by  which  he  would  merely  promise  to  respect 
the  ownemip  of  others  without'  gaining  a^ 

legal  goods  Of  his  OWlL  SO  lieTannOt  beflCfftinnsK^d  PPTnprl gTinarWr  tr>  this: 


contractTTherefore  that  Property  contract  does  not  hind  the  property, 
his  propert 


man  can  live  from  his  own  property.  From  the  moment  anyone  suffers, 
want,  nobody  owns  that  paj^^  is  neftdpd  to  free  the 


indigent  one  from  his  want!  If  but  a  single  individual  is  exclude 


ownersmp.  ownersnm  ceases  to  exist  m  so 


The  legal  philosophical  fiction  of  the 


[.IfcM.tWlBMWfWgfflRM 


8Tonnies  accordingly  distinguishes  between  property  as  the  object  of  the  essen¬ 
tial  will  and  property  as  the  object  of  the  elective  will;  cf.  his  Das  Eigentum 
(SCHMETEN  DER  SOZIOLOGISCHEN  GESEIXSCHAFT  UT  WlEN,  1926)  19  el  Seq. 
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a  state  of  society  injv^  owners  faced  one  another  jn 

parties  were  equally  interested  in  maintaini|ig 
the^state  oLso^ty.  Wfeere  everyone  may ja^;to  another:  Doj^  des} 
everyone  may  also  tell,  the jother :  E^e^afqupZ]idBeo\  The-mutuality, 
of  the  commodities  market  produced  th&  mutual  recognition  of  owner¬ 
ship  As  long  as  each  economic  unit  was  self-sufficient  in  the  ^closed 
econom jToTtHe  ¥6use7ownership  was.  a  relation  ta  a  thing  rather  than  a 
relation  to  other  men.  Only  when,  the  thing  b§&ttj&£s  a  commodity  do 
wr^ecome  more  distinctly  aware  o f  .tj^  own  thing  to 

offiers  and  of  auatber’s  thing  to  jjUEselves,,  of  the  claim  to  mutual  respprt 
for  ownership,  of  ownership  as  a  right  between  this  “mutuality” 

justification  of  ownership  is  at  once  lost  after  the  economy  of  the  free 
market,  developing  according  to  its  own  laws,'Has  separat^lhe  owners 
and  theproper tyless  and  pro ducccLawXlass jMch^no  longer  has^any 
interest  in  recognizTng"t!T^''rip;ht  of  ownership.9 


S ociql^Theory  of  Ownership:  Anno;  Con - 

stitution  o  f  Weimar.'  However  ,  eyeiT!FeTndiyidualis tic  ^theories  of  owner- 
ship  were  never  , pi^Lv, individualistic.  Thev  were  based  on  the  assump¬ 
tion  of  a  prestabilized  harmony  between  individualistic  selfishness  and 
th^  common.  weal u  Tne_social  theories  of  ownership  differ  from  them  by 


the  recognition  tha|T  this  prestabilized  harmony  is  an  illusion,  that  the 
social  function  of  ownership* is  nbrinseparaBIv^ound  up  with  its  ind£ 
vidualistic  one  bi^  jeeds  tobe  specially  implemented  and  safeguarded.10 
Recently,.  the.sodaJL  tkepry^of ownership  jL^'I^yiorit^^ve 

expression  in  the  above  mentioned  encyclical  Quadjagesimo  ~anno.  It 
distinguishes Tetween  the  right  of  ownership and  Ae^use^piproperty. 
Th^right^df ^ownership^ex^  phlv"fhe  Ihdivrdual^aspecf^  df 

shipookTrig  exp^esses  tj^e 

sociaj^^  toward  the  common  w^LThe  indi¬ 
vidual  function  of  the  right  othwnership  b&cp^  while 


the^sodal  iunction  ^governing  thejase  of  property  belongs  to  ethics  and 
hencFcannot  be^^orc^  unless  the  ethical  social  duty 


b  [I  give  that  you  give.] 
c  [You  may  have  what  I  have.] 

flCf.  Paschcjkanis,  Allgemeine  Rechtslehre  und  Marximus  (1929)  102 
et  seq. 

MIt  is  formalistic  and  not  illuminating  to  call  the  social  theory  of  ownership 
the  “legality”  theory.  That  term  is  designed  to  bring  out  that  the  law  is  not  bound 
by  prelegal  natural  law  to  regulate  the  right  of  ownership  in  a  definite  sense,  but 
that  it  autonomously  decides  upon  this  regulation.  But  since  the  natural  law  against 
which  the  legality  theory  is  directed  bears  the  stamp  of  individualism,  the  legality 
theory  itself  can  be  understood  only  in  the  sense  of  the  social  theory  of  ownership. 
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of  .the  owner  has  becom,e_the„,subiect  of  positive  legislation.  But  the 
legislator  may '"Sid"  ought,  to  reg^tethe  use  ofpro^Sty  more^strictjy 
with  regard  to  the  requirements  of  the-CQmmon .weal;  indeed  "(though 
this  is  stated  in  a  somewtiaF  passage  ..of  the  encyclical)  he 

may  ^'reserve  cerfain  Mn^  ol  l^S  for  the  public  hand  because  the 
excessive  power  connejcteS^ith  them  cannojLhe^delivered  into  private 
hands'  withoutxendangerm^ the  l  public  good.,7^So  the  indiyidualistic 
natural  right  of  ownership,  the  social  ethics  of  the  use  of  property^  <£pd 
theHahiUty  To  posTtiyelegal  regulation  requiring  its  use  for.  .social  pur¬ 
poses  and  even  'taHn^it  f oTsocial  reasons,  these  three  overlap  in  a  com- 


promis^inslntefestin^  corresponds  precisely  to  the  regulation 

of  the  proper  ty^nElauses"df‘  the  "[Reich  ]  Constit^  [of 

1  Q-LajriEa^cleis  TonEF^  too,  individualistic  own- 

ership  iriifsrguarlHTeeH?" but  this  guarantee  is^ound  tolOhF^moral  duty 
of  social  use:  “Property. ohliges.  Its  use  .qHl  ^^Jhe  same  time  serve 
the  common  good.?r^1TrIhis  clause  pmdTthe  citizen  but  as  a  moral  rulej. 
the  judge,  as  a  rule  of  construction:  the  legislator,  as  a  directive  legal 
rul§lLCGiese)^ThusJhe  law  directed  by  social  viewpoints  appears  as  the 
third  power  legally  governing  ownex^hlii:  “Its  contents  and  its  .limits 
depend J>n  theJajsa.77  e  Legislation  is  thus  placed  in  a  position  to  raise 
the  “social  mortgage  of  property77  from  the  sphere  ^6 f  merely  moral 16 
tfiatHIegal  validity, Thus  thesocial  function  p.f  o^i^h]j^Though still 
left  in  the  realm  oflThics^t^^  legal  duty.  ..The  ^qcial 

duties  of  ownership  are  put,  not  mcleed  under  the  sanction  of  a  law  now 
inlSrceTBnrunSer  the  sanction  of  a  law  possibly  to  be  enacted.  JXhus, 
evenlnTSe  legal  view  ot  today,  pr^vate>wnership  appears  as  an  area  of 
acjivityTor  private  iflifia^iverenfosteOo  t£e  individual  oy  tne^cdmh 
muni t&  entrusted  in  the  expectatiomof  its  social  uie7  always  Tevdcabfe 
if  that  e^ecta^^Ty^^inTrod rttfencT,  iS^ru^Hconditionai  and 
np  Jonger  _onn  ffistiAqd  in  itself.  Iimffless;  £^sacred  and 
/”  inviolahje^  *  - 

^^■^Haw.far  the  social  function  of  private  o^pership  mav^he  reconciled 
with  itsindividuaiistiF^  far  ineradicablernffirvidnaiistic 


witn  its  individualistic  tunction  or  now  tar  inerai 
abuses  will  force  ns  to  make  use  of  the  sanction  of 


tuncHon  of 


Elreinyma 
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Section  19 
Contracts 

Isn’t  it  enough  that  this  my  spoken  word 
Forever  should  be  governing  my  days? 

Does  not  the  world  rush  on  in  all  its  currents , 

And  I’m  to  be  one  whom  a  promise  stays?  —  {Goethe] }  Faust 


In  the  world  of  the  law,  title  to  property  and  chose  in  action  represent 
as  it  were  matter  and  force:  The  title  to  property  is  the  resting,  while 
the  chose  in  action  is  the  moving,  element  of  the  world  of  the  law.  The 
chose  in  action  carries  with  it  the  germ  of  its  death.  It  perishes  when  it 
attains  its  end  in  being  fulfilled.  Title  to  property,  especially  ownership, 
is  intended  to  be  permanent.  It  continues  in  being  fulfilled.  Therefore! 
life  under  law  is  static  in  character  as  long  as  it  is  based  predominantly 
on  title  to  property,  but  dynamic  in  character  when  the  chose  in  action 
becomes  its  principal  foundation. 

Statics  and  Dynamics  of  Life  under  the  Law.  Static  was  life  under 
the  law  while  the  order  of  work  was  still  based  on  ownership,  while  the 
worker  was  the  owner  of  the  means  and  the  products  of  work,  or  the 
master  of  work  was  the  owner  of  the  workers  as  slaves.  Dynamic  is  life 
under  the  law  of  the  capitalistic  present.  Ownership  no  longer  affords 
merely  power  over  things;  it  affords  power  over  human  beings;  it  turns 
into  capital.  In  the  capitalistic  economic  order,  freedom  of  property  be¬ 
comes  effective  especially  as  freedom  of  contract.  Ownership  becomes 
the  economic  center  of  contractual  relationships  which  grant  power;  the 
contractual  relationships  become  “institutions  connected  with  owner¬ 
ship,”  1  with  ownership  attracting  work,  as  in  the  contract  of  employ¬ 
ment,  or  work  attracting  ownership,  as  in  the  loan.3  Economic  values  are 
in  incessant  movement  from  one  chose  in  action  to  another;  their  state 
of  rest,  their  repose  in  a  title  to  property  becomes  more  and  more  abbre¬ 
viated.  Even  their  final  economic  status,  the  investment,  assumes  the 
legal  form  of  the  chose  in  action  or  the  obligation.  The  dynamic  restless¬ 
ness  of  life  under  such  a  law,  in  which  the  objects  of  rights  are  inces¬ 
santly  on  the  move,  is  in  sharp  contrast  with  the  static  immobility  of 
life  under  a  law  in  which  the  objects  of  rights  are  normally  tied  to  a 
definite  point  of  the  legal  world. 

1  CL  Karl  Reniter,  op.  cit.}  43  et  seq. 

*  [E.g.,  an  artisan  becomes  an  enterpriser  by  borrowing  capital  from  a  bank.] 
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Now  the  lever  of  this  whole  moving  world  is  the  free  contract.  In 
order  really  to  grasp  its  essence  one  does  well  to  recall  the  position  con¬ 
ceded  to  it  by  the  system  of  natural  law. 

The  Social  Contract  and  the  Contracts  of  Private  Law:  Fictitious 
Elements'  o  f  the^CoiitzacjL  In'  tite  doctri^  law?  the  contract 

was  the  foundation  of  all  law,  the  solution  of  the  basic  problem  of  indi¬ 
vidualistic  legaj[philp^Dphy  :TBow  the  law  may  serve  the  individuals  ex-_ 
clusively  and  yet  at  the  same..,time  bind  the  individuak.JIfl  base  the 
state~with  itslegaTpower  of  commandlipon  a  contract  of  its  members 
seemed  to  demonstrate  all  obligation  ultimately  as  self-imposed  obliga¬ 
tion.  The  social  contract  seemed  to  succeed  in  reducing  all  heteronomy 
to  autonomy  and  therewith  in  dissolving  all  public  into  private  law. 

Yet  in  truth  heteronomy  was  by  no  means  conquered,  autonomy  by 
no  means  established,  least  of  all  an  autonomy  as  here  intended.  For, 
whereas  autonomy  elsewhere  means  that  one  is  obligated  only  by  a  duty 
that  one  recognizes  by  one’s  self,  autonomy  here  is  understood  in  the 
quite  different  sense  of  one’s  self-created  obligation.  Now  the  contractual 
will  is,  indeed,  the  will  to  oblige  oneself  but  is  not  itself  the  obligation. 
The  will  alone  can  never  impose  an  obligation,  neither  upon  another  nor 
upon  one’s  self;  it  can  at  most  intend  to  produce  the  state  of  facts  with 
which  a  norm  superior  to  the  will  connects  the  obligation.2  It  is  not  the 
contract,  then,  that  binds;  rather  is  it  the  law  that  binds  one  to  the 
contract.  Contractual  obligation  is  not  suitable  to  serve  as  the  basis  of 
the  obligation  of  the  law;  quite  on  the  contrary,  it  presupposes  the  obli¬ 
gation  of  the  law. 

But  the  social  contract  remains  heteronomous  also  in  a  much  cruder 
sense:  The  individual’s  will  that  creates  the  contractual  obligation  and 
his  will  that  is  bound  by  that  obligation,  are  not  identical.  Governed 
by  the  social  contract  are  the  real  individuals ;  yet  as  contracting  parties 
they  are  fictitiously  taken  to  be  the  supposedly  rational  individuals, 
those  who  supposedly  follow  solely  their  own  true  interest.  The  social 
contract  is  intended  not  as  a  fact  but  as  a  standard.  It  is  to  affirm,  not 
that  the  state  originated  in  real  contracts  of  real  men,  but  that  its  value 
is  to  be  measured  by  the  success  or  failure  of  the  attempt  to  conceive 
of  it  as  originating  in  a  contract  of  men  who  supposedly  were  purely 
rational  beings.  Thus,  the  social  contract  represents  a  heteronomous 

*  [‘Natural  law”  here  refers  especially  to  the  “natural  rights”  theories  of  the 
seventeenth  and  eighteenth  centuries.] 

2  Cf.  Reinach,  Die  apriorischen  Grtjndiagen  des  Burgerlichen  Rechtes 
(1913)  42  et  seq.;  Bassenge,  Das  Versprechen  (1930)  10  et  seq.  [The  argument 
here  is  based  on  Kant’s  basic  thesis  that  one’s  duties  can  arise  only  from  one’s 
inner  conviction,  applying  a  norm.] 
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obligation  of  empirical  individuals  by  the  fictitious  will  of  fictitious  ra¬ 
tional  beings. 

It  is  illuminating  to  compare  the  ordinary  contract  of  private  law 
with  the  social  contract  as  thus  analyzed.  The  contractual  will  in  private 
law  is  hardly  less  fictitious  than  the  will  of  the  contracting  parties  of 
the  social  contract;  indeed,  in  one  respect  it  is  even  more  fictitious.  For 
the  state  is  liable  to  be  measured  at  any  moment  of  its  life  by  the 
standard  of  the  social  contract;  thus  the  social  contract  must  be  thought 
of,  not  as  concluded  at  some  definite  moment,  but  as  capable  of  being 
concluded  anew  at  any  moment.  The  contract  of  private  law,  on  the 
other  hand,  belongs  to  a  definite  moment  of  time.  Yet  it  is  binding  per¬ 
manently  beyond  that  moment  of  time,  and  this  means  that  the  obliging 
will  and  the  obliged  will  diverge  in  it  to  an  even  higher  degree  than  in 
the  social  contract:  The  obliging  will  is  the  will  of  yesterday,  the  obliged 
one,  the  will  of  today  and  tomorrow.  The  obliged  will  is  the  fickle,  em¬ 
pirical  one,  the  obliging  will  is  the  will  thought  of  as  consistent,  willing 
today  what  it  willed  yesterday  —  hence  a  fictitious  will.  The  will  there¬ 
fore  does  not  bind  itself;  rather,  the  changeable  empirical  will  is  bound 
to  the  fictitious  permanent  will.  Contractual  obligation  is  not  autonomy 
but  heteronomy. 

One  might  object  that  in  the  contract  of  private  law  a  fact  must  have 
existed  at  least  once,  namely,  the  real  expression  of  the  will  of  real  men, 
while  in  the  social  contract  the  contractual  fiction  needs  no  factual 
point  of  reference.  But  this  difference  must  be  grossly  exaggerated  if  it 
is  to  explain  the  contractual  will  as  less  fictitious  in  the  contract  of  pri¬ 
vate  law  than  in  the  social  contract.  For,  on  the  one  hand,  the  fiction  of 
the  social  contract  also  refers  to  a  fact:  Only  he  who  belongs  to  the  state 
may  be  fictitiously  taken  to  be  a  contracting  party  of  the  social  contract; 
only  to  him  may  all  that  is  included  in  the  fictitious  social  contract  be 
imputed  as  willed.  On  the  other  hand,  in  construing  the  real  expression 
of  the  wills  of  the  parties  to  a  contract  of  private  law  everything  is 
deemed  willed  that  would  consistently  have  to  have  been  willed  by  them. 
Thus,  to  the  contracting  party  in  private  law  we  impute,  on  the  one 
hand,  his  will  once  expressed  as  continuing  and,  on  the  other,  the  con¬ 
sistent  consequences  of  his  expressed  will  as  implicitly  willed.  So  a  good 
deal  of  the  will  of  the  contracting  party  is  the  legislator’s  will  imputed  to 
the  party.  The  latter’s  will  does  not  bind  itself,  but  the  law  binds  him  to 
his  will. 
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lawjn  terms  of  the  will  theory,  which  Jurats  .the  obligation  of  the  cqn- 
tracHoThe  scope  oi  wliat  waiT  actually  willftcLby-  thecon tr-act-ing-i^ast  ies . 
It  is  not  the  will  that  binW;'Tather?Tnsofar  as  the  obligation  of  the  con¬ 
tract  is  bound  to  the  will,  it  is  bound  to  it  by  the  law.  The  legality  theory 
proves  true  with  regard  to  contracts  as  well  as  to  ownership.  Yet  on  the 
basis  of  the  legality  theory,  there  arises  anew  the  controversy  between 
the  “will”  theory  and  the  “declaration”  theory,  as  a  controversy,  not 
over  legal-logical  concepts,  but  about  legal  philosophical  principles: 
How  far  ought  the  law  to  prescribe  the  obligation  of  the  contract  to  be 
governed  by  the  will,  and  how  far  by  its  declaration?  In  this  contro¬ 
versy,  the  interests  of  private  autonomy  are  opposed  by  those  of  the 
security  of  trade  and  intercourse,  those  of  individual  freedom  by  those 
of  social  peace,  in  short,  the  individualistic  by  the  social  view  of  the 
law.3  The  individualistic  view  of  the  law  demands  that,  on  the  one 
hand,  contracts  are  binding  only  as  far  as  the  contractual  will  extends 
(will  theory)  but,  on  the  other  hand,  they  are  always  binding  as  far  as 
the  contractual  will  extends  (freedom  of  contract).  To  this  doctrine, 
the  social  view  of  the  law  opposes  two  other  rules:  That  the  contract 
may  bind  one  not  only  as  far  as  one’s  will  extends  but  also  as  far  as 
the  reliance  of  the  other  party  upon  one’s  declaration  extends  (declara¬ 
tion  theory) ;  and  that  contracts  are  not  necessarily  binding  as  far  as 
the  will  extends  but  may  be  without  binding  force  for  many  reasons 
(limitations  upon  freedom  of  contract). 

Legal  limitations  upon  freedom  of  contract  have  proved  necessary  be¬ 
cause  by  a  kind  of  dialectical  process c  freedom  of  contract  had  limited 
itself  and  frequently  destroyed  itself.  From  the  outset,  limits  were  drawn 
for  it  by  the  social  area  within  which  it  moved,  by  the  milieu  contrac¬ 
tual*  For  instance,  in  a  contract  of  sale  the  price  is  determined  not  by 
the  two  contracting  parties  but  by  all  those  who  enter  into  contracts 
about  objects  of  the  same  kind;  by  the  market.  Moreover,  only  in  a 
society  of  men  of  equal  social  power,  a  society  of  none  but  small  own¬ 
ers,  could  freedom  of  contract  be  freedom  of  contract  for  all.  When  the 
contracting  parties  face  one  another  as  haves  and  havenots,  the  freedom 
of  contract  turns  into  freedom  to  dictate  on  the  part  of  the  socially  pow¬ 
erful  and  bondage  to  dictation  on  the  part  of  the  socially  impotent. 
Finally,  the  more  the  free  capitalistic  economy  turns  into  a  controlled 
one,  the  more  the  freedom  of  individuals  to  contract  is  curbed  by  the 

8  Cf.  Gysin,  Das  Rechtsgeschaft  in  der  modernen  Przvatrechtsjurisprudenz 
(1929)  Zeitschrlft  des  Bernischen  Juristenvereins,  reprint,  38. 

c  [The  “dialectical  process”  of  Hegel:  the  resolution  of  conflicts  in  the  course  of 
history,] 

4  Cf.  Emmanuel  Levy,  La  vision  socialiste  du  droit  (1926)  99. 
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rule  of  groups.  Freedom  of  contract  itself  first  rendered  possible  the 
formation  of  groups  of  all  kinds;  now  these  groups  in  turn  draw  more 
and  more  narrow  limits  around  freedom  of  contract.5 

With  juridical  freedom  of  contract  thus  turning  into  social  servitude 
by  contract,  the  law  is  challenged  to  restore  social  freedom  of  contract 
by  limiting  juridical  freedom  of  contract.  Such  statutory  limitations 
upon  freedom  of  contract  are  possible,  and  are,  indeed,  already  in  force, 
in  the  most  manifold  forms:  In  the  form  of  provisions  declaring  void 
certain  types  of  agreements;  in  the  form  of  a  power  of  avoidance  con¬ 
ferred  on  particular  public  authorities;  in  the  form  of  mandatory  statu¬ 
tory  requirements;  in  the  form  of  collective  bargaining  impervious  to 
modification  by  individual  agreements;  and,  finally,  in  the  form  of 
duties  to  contract  and  of  compulsory  contracts.  Whole  new  fields  of 
law,  such  as  labor  law  and  business  regulation,  in  the  last  analysis  repre¬ 
sent  such  limitations  upon  previous  freedom  of  contract.  Like  owner¬ 
ship,  freedom  of  contract  is  confined  within  the  limits  of  the  law,  and 
the  individual  interest  is  therewith  confined  within  the  limits  of  the 
social  interest,  by  the  provision  of  Article  152  of  the  Reich  Constitution 
[of  Weimar,  1919] :  “In  economic  intercourse,  freedom  of  contract  shall 
prevail  in  accordance  with  the  laws.”  6 


Section  20 
Marriage 

Here,  again ,  is  the  tragic  fundamental  phenomenon  of  life  creating  a  form  for 
itself  which  it  finds  indispensable  yet  which  by  the  very  fact  of  being  a  form  is 
hostile  to  the  mobility  and  to  the  individuality  0}  life.  The  old  form  has  been  out¬ 
lived,  no  new  form  has  been  created  yet,  so  people  think  formlessness  adequately . 
expresses  the  impetus  of  life .  —  Georg  Simmel 

Nowhere  is  the  “material  qualification  of  the  idea”  (sec.  2,  pp.  53-54, 
supra),  the  dependency  of  the  “ideas”  upon  the  realia  of  the  law,1  shown 
more  clearly  than  in  the  law  of  marriage.  Marriage  confronts  the  law  as 

. 5  Cf.  Pappenheim,  Die  Vertragsfreiheit  und  die  moderne  Entwicklung  des 
Verkekrsrecht,  in  Festschrift  fur  Georg  Cohn  (1915)  291  et  seq. 

6  On  the  above,  cf.  Darmstaedter,  Sozialwirtschaftliche  Theorie  und  sozialwirt - 
schaftliche  Praxis  des  kapitalistischen  Zeitalters,  25  Archiv  fur  Rechts-und  Wirt- 
schaftsp HiLosoPHiE  180  et  seq . 

1  Cf.  Eugen  Huber,  Vber  die  Realien  der  Gesetzgebung  (1914)  1  Zeitschrift 
fur  Rechtsphilosophie  39  et  seq . 
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a  natural  and  social  state  of  facts  of  strong  naturalistic  and  sociological 
autonomy,  which  the  law  cannot  form  autocratically  but  tQ-Which  rather 
it  has  to  adjust  jtselOt  Ys  mLamHental  that  the  Roman  jurist  chooses 
for  ah^example  of  natural  law,  of  the 

the  lawmaker  cannot  escape,  precisely  the  sexual  community  and^the^- 
procreation  and  „mhri.oglng  of  Binargtn^^m:  descendit  marts  atque 
feminae  coniunctio ,  quamnos  matrimomum  appellamus ,  hinc  liber orum 
procreatio ,  hinc  education  The  task  of  legal  philosophy  can  only  con¬ 
sist  in  showing  how  the  law  may  and  ought  to  adjust  itself  to  marriage 
as  a  natural  and  social  state  of  facts  which  must  be  regarded  as  given; 
to  subject  this  very  state  of  facts  to  a  critique  would  be  the  task  of  a 
social  philosophy  of  marriage. 

The  Problem:  The  Social  Substratum  of  the  Law  of  Marriage.  That 
legal  philosophical  task,  however,  is  rendered  especially  difficult  at  pres¬ 
ent  because  changes  have  appeared  in  that  natural  and  social  state  of 
affairs  which  the  legal  philosophy  of  marriage  is  to  presuppose  as  given. 
The  natural  foundations  of  marriage  and  the  family,  the  sexual  rela¬ 
tion  and  the  relation  of  descent,  had  been  overlaid  by  a  sociological  layer 
which  became  determinative  of  the  juridical  form  of  marriage.  Hence 
the  latter  is  not  unequivocally  determined  by  the  natural  foundations. 
For  instance,  the  naturalistically  uniform  sexual  relation  may  be  evalu¬ 
ated  as  legally  recognized  marriage  or  as  legally  rejected  concubinage, 
and  the  naturalistically  uniform  relation  of  descent  may  be  evaluated  as 
legitimacy  or  as  illegitimacy.  Now  the  development  which  we  are  wit¬ 
nessing  is  the  breakdown  of  that  sociological  intermediate  layer,  with 
the  law  of  marriage  thus  more  and  more  immediately  resting  upon  the 
natural  foundation  of  the  factual  situation  of  marriage. 

How  has  that  breakdown  come  about?  In  the  precapitalistic  develop¬ 
ment,  house  and  home  were  still  known  as  economic  units,  as  original 
cells  of  the  economic  body,  in  handicraft  as  well  as  in  agriculture.  Man 
and  wife,  parents  and  children  divided  and  joined  in  common  economic 
tasks.  Capitalism  has  tom  asunder  the  productive  community  of  the 
house,  the  home,  the  family.  Stronger  sociological  structures,  new  eco¬ 
nomic  units  and  enterprises,  drew  the  individual  members  out  of  the 
family  and  turned  each  of  them  into  a  member  of  another  economic 
unit.  The  man  went  to  the  mill,  the  wife  helped  in  another  household, 
the  daughter  worked  as  a  salesgirl  in  a  department  store,  the  son  per¬ 
haps  as  a  clerk  in  an  office  —  the  family  ceased  to  be  a  sociological  struc- 

*  [Hence  arises  the  conjunction  of  man  and  woman  which  we  call  marriage, 
hence  the  procreation  of  children,  hence  education. — This  passage  from  Ulpian  is 
to  be  found  in  Justinian’s  Institutes,  I,  2,  pr.] 
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ture  with  productive  tasks  of  its  own.  Less  and  less  it  survived  even  as 
a  consuming  community.  It  was  relieved  of  increasingly  more  of  the 
economic  tasks  of  consumption;  spinning,  weaving,  and  candlestick¬ 
making,  washing,  baking,  and  canning,  the  poultry  yard  and  the  vege¬ 
table  garden,  were  separated  from  the  economy  of  the  house  and  turned 
over  to  distinct  industrial  enterprises;  even  the  former  tasks  of  educa¬ 
tion  in  the  family  were  diverted  to  nursery  homes,  kindergartens,  and 
schools.  Thus  emptied,  the  family  lost  the  character  of  an  organism,  an 
individuality.  The  same  tenement  housed  numerous  families  and  dis¬ 
solved  them  all  into  an  amorphous  and  therefore  clashing  community  of 
corridors  and  staircases.  The  family  has  lost  its  structure  and  has  be¬ 
come  an  empty  relation  between  family  members,  while  around  it  new 
communities  are  about  to  form,  communities  of  enterprises,  of  crafts,  of 
political  convictions.  The  endeavor  to  draw  the  cultural  and  juridical 
conclusion  from  that  basically  economic  development,  toward  an  indi¬ 
vidualistic  dissolution  of  the  family  into  its  elements,  is  expressed  in  the 
feminist  movement  and  the  youth  movement.  Our  whole  problem  of 
marriage  and  education  today  is  embraced  in  that  development  of  mar¬ 
riage  and  the  family  from  communities  to  relations,  in  which  man  and 
wife,  parents  and  children  now  face  one  another,  eye  to  eye,  connected 
by  no  objective  tasks  but  by  exclusively  personal,  psychological,  and 
physical  contacts.2 

The  social  and  natural  state  of  affairs  of  marriage  is  difficult  for  the 
law  to  grasp,  not  only  because  it  has  begun  to  shift  but  also  because  it 
is  extremely  complex  anyhow,  because  it  presents  the  most  diverse  as¬ 
pects  to  the  law  and  the  law  may  regulate  it  from  the  most  manifold 
points  of  view.  The  law  may  view  marriage  as  a  sexual,  erotic,  or  ethical 
community  of  life,  as  parentage,  as  a  place  for  education  and  as  a  means 
of  carrying  out  population  policies,  as  a  secular  institution  of  the  state, 
or  as  a  religious  institution  of  the  church;  and  from  each  of  these  points 
of  view  the  law  of  marriage  could  not  but  develop  quite  differently.3  But 
all  these  legal  views  of  marriage  and  the  family  may  be  divided  into  the 
two  great  groups,  individualistic  and  transindividualistic  views.  In  the 
individualistic  view  marriage  appears,  metaphorically,  as  a  contractual 
relation  entered  into  by  the  spouses ;  in  the  transindividualistic  view,  it 
is  conceived  of  as  the  matrimonial  state  entered  by  the  spouses.  The 
former  view  starts  primarily  from  the  relation  of  the  spouses  to  each 
other,  the  latter  from  their  relation  to  the  children. 

2Cf.  the  description  of  the  dissolution  of  the  home,  Renner,  op.  dt.  34-35,  and 
especially  the  touching  picture  of  the  proletarian  family,  op.  dt.  133-134. 

3  Excellent  statements,  in  the  same  direction,  in  Gundole,  Goethe  (10th  ed. 
1922)  566. 
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The  Transindividiialistic  View  of  Marriage:  The  Encyclical  Casti 
Connubii.  The  transindividiialistic  view  of  marriage  is  presented  in  su¬ 
perbly  concise  form  in  the  Catholic  doctrine  of  marriage,  which  has 
found  its  last  expression  in  the  encyclical  on  marriage  Casti  connubii  of 
1930.  Like  the  code  of  the  Church  (Codex  Juris  Canonici,  Canon  1013, 
sec.  1),  the  papal  circular  letter  declares:  “The  primary  purpose  of  mar¬ 
riage  is  the  procreation  and  education  of  the  child57;  “purposes  of  the 
second  order  are  mutual  aid,  manifestation  of  conjugal  love,  and  regula¬ 
tion  of  the  natural  desire,  purposes  which  the  spouses  are  by  no  means 
prohibited  from  seeking,  provided  that  the  nature  of  the  act  and  hence 
its  subordination  to  the  primary  purpose,  is  not  affected.57  That  state¬ 
ment  of  the  purpose  of  marriage  governs  the  parts  played  in  marriage 
by  the  will  of  the  spouses,  on  the  one  hand,  and  by  the  norm,  on  the 
other.  The  liberty  of  the  spouses  “is  concerned  with  this  alone,  whether 
those  entering  into  marriage  really  intend  to  enter  a  marriage  and  to 
enter  it  with  this  particular  person.  But  the  essence  of  marriage  is  com¬ 
pletely  beyond  the  reach  of  human  liberty  so  that  anyone,  once  he  has 
entered  into  marriage,  is  governed  by  its  laws  and  essential  qualities 
which  derive  from  God.75  From  this  view  of  marriage  as  a  matrimonial 
state  superior  to  the  will  of  the  spouses,  there  follows  the  rejection  of 
the  conclusions  that  would  have  to  be  drawn  from  the  contractual  char¬ 
acter  of  marriage:  the  legal  equality  of  the  spouses  and  the  dissolubility 
of  the  marriage  for  a  breach  of  the  contract  or  by  a  contrary  contract. 
The  Christian  marriage  is  “a  symbol  of  the  perfect  unity  between  Christ 
and  the  Church’7;  and  as  Christ  is  the  head  of  the  Church,  so  the  hus¬ 
band  is  the  head  of  the  wife;  as  Christ  may  not  be  divorced  from  the 
Church,  so  the  spouses  may  not  be  divorced  from  each  other.  Finally, 
marriage  both  in  its  origin  and  its  destination  belongs  to  religion  and 
the  church:  its  origin  is  in  the  sacrament  and  its  destination  is  “to  take 
care  of  the  preservation  and  expansion  of  mankind  on  earth,  to  bring 
up  worshippers  of  the  true  God,  and  to  turn  the  offspring  to  the  Church 
of  Christ.” 

The  Transindividualistic  View  of  Marriage:  The  Constitution  of 
Weimar .  Whereas  in  the  Catholic  view  “the  family  is  superior  to  the 
state,77  in  accordance  with  the  religious  and  ecclesiastic  destination  of  the 
family,  the  political-conservative  view  orients  marriage  entirely  toward 
purposes  of  the  state.  The  marriage  clauses  of  the  Reich  Constitution 
[of  Weimar,  1919]  are  still  influenced  by  this  conservative  view  of  jnar- 
riage.4  According  to  the  Reich  Constitution,  article  119,  just  as  accord- 

*  On  the  following,  see  Wieruszowski  in  Nipper dey,  2  Grtjndrechte  und 
Grtjndpflichten  der  Reichsverfassung  (1930)  72  et  seq. 
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ing  to  Codex  Juris  Canonici,  Canon  1013,  sec.  1,  marriage  serves  the 
twofold  purpose  of  procreation  and  education  of  the  child,  being  char¬ 
acterized  as  “foundation  of  family  life”  and  of  “the  preservation  and 
increase  of  the  nation,”  with  the  first  characterization  obviously  refer¬ 
ring  to  the  educational  tasks  of  the  family  which  are  regulated  in  article 
i20.b  But  whereas  in  the  Codex  Juris  Canonici  these  two  purposes  are 
subordinated  to  ecclesiastical  religious  points  of  view,  in  the  Reich  Con¬ 
stitution  they  are  placed  in  the  context  of  the  secular  state.  The  task  of 
the  family  in  population  policies  is  characterized  in  the  words:  “pres¬ 
ervation  and  increase  of  the  nation ”;  so,  too,  the  educational  task  is 
conceived  entirely  in  the  secular  sense  of  the  state,  both  as  to  its  ultimate 
end,  “social  fitness,”  and  as  to  its  organs,  “watched  over  by  the  com¬ 
munity  of  the  state.”  In  the  view  of  marriage  of  the  Constitution  of 
Weimar,  as  in  that  of  the  papal  encyclical,  the  transindividualistic  char¬ 
acter  of  marriage  is  expressed  in  its  direction  toward  the  child,  more 
emphatically  in  the  assumption  that  its  goal  is  “plenty  of  children,”  the 
“preservation  and  increase  of  the  nation,”  that  is  to  say,  if  not  the 
greatest  possible  increase,  at  any  rate  no  decrease  in  the  population 
figures.  No  room  is  given  in  the  Reich  Constitution  to  the  thought  that 
conditions,  especially  economic  conditions,  might  demand  a  limitation 
of  population  figures,  or  to  the  thought  that  on  eugenic  grounds  the 
quality  of  the  offspring  might  be  preferable  to  its  quantity.  But  a  purely 
quantitative  population  policy  is  compatible  only  with  a  transindividual¬ 
istic  view  of  the  state,  in  which  the  goal  of  the  life  of  the  state  is  seen, 
not  in  the  happiness  and  perfection  of  individuals,  but  in  the  military 
and  economic  strength  of  the  nation,  in  that  expansive  pressure  of  popu¬ 
lation  against  the  frontiers  which  prevents  it  from  yielding  to  the  popu¬ 
lation  pressures  of  other  nations.  However,  one  concession  to  the  in¬ 
dividualistic  view  of  marriage  has  been  made  by  the  Reich  Constitution: 
in  the  transindividualistic  view  of  marriage,  the  superiority  of  the  matri¬ 
monial  state  over  the  interests  of  the  spouses  is  usually  expressed  in  the 
superiority  of  the  husband  over  the  wife;  the  Reich  Constitution,  on 
the  contrary,  demands  “equal  rights  of  both  sexes”  in  accordance  with 
the  contractual  view  of  marriage. 


b  [Art.  1 19,  sec.  1:  “The  Constitution  affords  especial  protection  to  marriage  as 
the  foundation  of  family  life  and  of  the  preservation  and  increase  of  the  nation. 
Marriage  rests  on  equal  rights  of  both  sexes,”  Art.  119,  sec.  2:  .  Families  with 

plenty  of  children  are  entitled  to  equalizing  consideration,”  Art,  120:  “Education  of 
the  offspring  for  bodily,  mental,  and  social  fitness  is  a  supreme  duty  and  natural 
right  of  parents,  whose  activities  are  watched  over  by  the  community  of  the 
state.”] 
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The  Individualistic  View  of  Marriage .  While  in  the  transindividualis- 
tic  jwewjnarriageJ^  essentlaHv" as  a  community  for  propaga- 

tion,  in  the  individualistic  view  it  is  chargriprizeri  as  a  community  of 
lov]EZIC5£  ^  ^  inaugurates  the  ideal  of  the  love 

match,  seeking  its  legal  formln'Ihe.ia:^?ite  natural  law  concepl^oLthe 
co^tgtEYeFlKerelrS  contradiction  between  the  love  match  and  the 
legfrtorm  that  is  hard  to  reconcile.  Eroticism,  that  most  capricious  and 
willful  phenomenon,  and  law,  the  most  rational  and  consistent  order  of 
human  life,  do  not  let  themselves  be  joined  like  substance  and  form. 
Eroticism  may  be  ecstasy  or  passionless,  deliberate  pleasure,  it  may  be 
mysticism  or  light-hearted  play;  one  thing  only  its  very  essence  resists: 
“matrimonial  duty.”  So  it  seems  that  the  erotic  marriage  must  be  a  mar¬ 
riage  outside  the  law,  a  marriage  not  of  compulsion  but  of  conscience, 
indeed,  not  a  marriage  of  conscience  but  “free  love.”  It  seems  to  range 
with  a  series  of  other  phenomena  from  which  the  law  has  more  and  more 
consistently  withdrawn  because  their  essence  is  of  human  inwardness, 
inaccessible  to  legal  compulsion:  friendship  and  sociability,  art  and 
science,  morals  and  religion. 

But  the  denial  of  the  law  of  marriage,  the  demand  for  free  love,  is  not 
the  last  word  even  of  an  individualistic  view  of  marriage.  Eroticism  con¬ 
fronts  the  law  with  a  dilemma:  Eros,  transitory  and  changeable  as  a  fact 
of  emotion,  lays  claim  in  its  exaltation  to  the  permanence,  nay,  eternity, 
of  its  emotion.  Though  one  may  know  of  the  transitoriness  of  love,  each 
new  love  believes  itself  to  be  eternal.  This  belief  of  love  in  its  eternity  is 
like  the  will’s  consciousness  of  its  freedom.6  Just  as  the  will  is  again  and 
again  experienced  as  free,  no  matter  how  irrefutably  it  is  recognized  as 
unfree,  so  the  transitory  love  experiences  itself  again  and  again  as 
eternal.  Love  in  its  transitoriness  rejects  legal  bonds,  yet  in  its  claim  to 
eternity  it  wants  to  bind  itself  and  be  bound.  Thus  Eros  stands  in  a 
peculiarly  ambiguous  relation  to  legal  marriage,  both  resisting  it  and 
seeking  ultimate  fulfillment  in  it.  The  law  of  marriage  with  all  its  bonds 
is  therefore  supported  by  the  basic  erotic  conviction  and  will.  Its  task 
then  would  be  to  support  this  erotic  conviction  of  eternity  and  this  erotic 
will  to  eternity  —  not  unlike  the  ethos  which  by  presupposing  freedom 
really  produces  freedom,  saying:  Thou  canst  for  thou  shalt.  This  task  of 
the  law  of  marriage  is  not  infinite;  it  can  be  accomplished  because  the 
erotic  relation  in  marriage  imperceptibly  becomes  associated  with  a 
wealth  of  practical  relations,  which  as  permanent  contents  bridge  the 

sCf.  Friedrich  Engels,  Der  TJrsprung  der  Familie  (20th  ed.  1921)  70  et  seq.  . 

8  On  the  problem  of  freedom,  cf.  the  discussion  of  freedom  of  the  will  in  my 
Grijndz'&ge  der  Rechtsphilosophie  (1914)  64  et  seq.,  which  is  not  repeated  in  this 
edition. 
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gaps  and  changes  in  the  erotic  relation  and  outlast  its  dying  down. 
Common  interests  of  the  most  varied  kinds,  above  all  the  common  par¬ 
ental  interests,  substitute  a  firm,  durable,  increasingly  stronger  founda¬ 
tion  for  the  original  subjective  and  fragile  emotional  basis  of  marriage.7 

Yet  such  a  view  of  legal  marriage  cannot  surmount  its  problems. 
Legal  forms  are  usually  cut  out  for  the  average  case  of  the  social  phe¬ 
nomena;  but  the  legal  form  of  marriage  as  here  depicted  is  oriented 
toward  an  ideal  case.  The  present  crisis  in  the  law  of  marriage  is  due  to 
precisely  this,  that  that  form  of  legal  marriage,  cut  out  for  the  ideal 
case,  must  become  disastrous  for  the  spouses  when  the  ideal  is  not  ful¬ 
filled,  that  is,  not  only  in  exceptionally  unhappy  but  even  in  average 
cases.  As  a  matter  of  consistency,  that  ideal  justification  of  marriage  in¬ 
volves  the  demand  for  its  indissolubility,  which  must  turn  marriage  into 
a  prison  if  the  illusive  claim  to  eternity  of  the  erotic  experience  fails  to 
be  confirmed  later  in  the  reality  of  common  parental  and  other  interests. 
So  representatives  of  this  view  of  marriage  have  found  themselves  com¬ 
pelled  in  varying  degrees  to  make  concessions  to  the  transitoriness  of 
Eros,  which  is  never  excluded  by  the  claim  to  eternity.  Such  concessions 
include  the  demand  for  a  relaxation  of  the  law  of  divorce,  the  adoption 
of  the  “break-up”  test  rather  than  the  culpability  test  as  the  ground  for 
divorce,  and  proposals  to  introduce  a  temporary  marriage,  trial  mar¬ 
riage,  or  companionate  marriage. 

Soviet  Russia;  Law  of  Marriage  and  Socialism.  The  most  radical 
development  toward  the  contractual  marriage  with  almost  no  legal 
forms  has  taken  place  in  the  law  of  marriage  of  Soviet  Russia.8  It  in¬ 
volves  the  informal  establishment  and  the  unconditional  and  informal 
dissolubility,  of  the  matrimonial  relationship.  Its  establishment  re¬ 
quires  no  cooperation  by  the  state;  registration  of  the  marriage  facilitates 
its  proof  but  is  not  a  prerequisite  of  its  existence.  Marriage  becomes  a 
purely  factual  state;  it  is  no  longer  a  legal  relation  but  only  a  state  of 
facts  with  legal  effects.  In  the  “factual  marriage,”  the  contrast  between 
what  used  to  be  marriage  and  what  used  to  be  concubinage  is  done  away 
with;  thus,  on  the  one  hand,  the  legally  binding  force  of  what  used  to  be 
marriage  is  diminished  but,  on  the  other,  the  outlawry  of  concubinage 
is  supplanted  by  legal  safeguards.  In  marriage,  according  to  its  con¬ 
tractual  character,  there  prevails  the  most  complete  equality  of  the 

7  On  the  preceding,  cf.  Marrianne  Weber,  Die  Idee  der  Ehe  und  die  Eheschei- 
DUNG  (1929). 

8  Cf.  Freund,  Zivilreckt  der  Sowjetunion  (in  Heinsheimer,  Zivilgesetze  der 
Gegenwart  ;  1927),  and  the  understanding  and  unprejudiced  appraisal  by  Agnes 
Martens-Edelmann  in  (1931)  Zeitschript  pur  Religion  und  Sozialismus  38 
et  seq . 
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spouses  with  reciprocal  obligations  of  alimony  and  mutual  shares  in 
property  acquired  during  marriage.  Finally,  dissolution  of  the  marriage 
is  possible,  without  the  requirement  of  definite  prerequisites  or  definite 
forms,  on  the  ground  of  mutual  consent  or  at  the  choice  of  either  spouse; 
here,  too,  registration  is  only  declaratory  and  not  constitutive.  “People 
think  formlessness  adequately  expresses  the  impetus  of  life”  (Simmel). 

The  Soviet  Russian  law  of  marriage  is  in  accordance  with  the  demands 
put  forward  as  early  as  August  BebeFs  famous  book  on  woman  and 
socialism,  Die  Frau  und  der  Sozialismus.  He  had  spoken  of  marriage  as 
a  “private  contract  without  intervention  of  a  functionary.”  It  may  seem 
odd  that  socialism,  elsewhere  emphasizing  the  social  character  of  legal 
relationships  and  the  implications  of  social  purposes  even  in  relations  of 
private  law,  strives  to  give  the  law  of  marriage  a  purely  individualistic, 
non-state  and  desocialized  form.  But  the  individualistic  dissolution  of 
marriage  and  the  family  is  not  a  demand  of  socialism;  rather,  as  had 
been  shown  at  the  beginning  of  this  section,  it  is  the  result  of  the  capital¬ 
istic  development.  In  its  demands  concerning  the  law  of  marriage,  so¬ 
cialism,  according  to  its  tendency  to  adapt  the  legal  form  to  social  real¬ 
ity,  simply  draws  the  conclusions  from  a  given  social  situation.  How¬ 
ever,  it  views  the  development  of  the  law  of  domestic  relations  not 
simply  as  desocializing  formerly  social  relations,  but  at  the  same  time  as 
substituting  certain  social  structures  for  others.  This  true  meaning  of  the 
socialist  view  of  the  law  of  domestic  relations  becomes  clear  to  us  if  we 
cast  a  glance  at  the  law  of  education.  Under  the  [German]  Civil  Code, 
the  right  to  educate  is  based  on  parental  power,  on  an  inherent  right  of 
the  parents.  The  Reich  Constitution  [of  1919],  article  120,  also  declares 
it  “a  supreme  duty  and  natural  right  of  the  parents,  whose  activities  are 
watched  over  by  the  community  of  the  state.”  But  the  [German]  Youth 
Welfare  Act  [of  1922]  and  Juvenile  Courts  Act  [of  1923],  in  the  pur¬ 
port  of  their  regulations  if  not  in  their  express  terms,  show  a  shift  of 
the  right  to  educate,  from  the  parental  power  to  the  community,  the 
state.  According  to  their  provisions,  family  education  in  the  last  analysis 
is  education  in  trust  for  the  community,  entrusted  on  the  assumption 
that  it  will  be  carried  on  in  accordance  with  the  interest  of  the  com¬ 
munity,  and  revocable  if  this  trust  is  betrayed.  So  the  new  law  of  educa¬ 
tion  limits  the  rights  of  the  narrower  social  structure  in  order  to  expand 
those  of  the  more  comprehensive  social  structure.  Thus  it  fits  perfectly 
into  the  development  of  social  law. 

Cooperation  or  conflict  of  individual  function  and  social  function, 
which  we  have  observed  in  the  law  of  contracts,  of  ownership,  and  of 
marriage,  are  the  leitmotifs  also  of  the  law  of  inheritance,  with  which 
the  following  section  is  concerned. 
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The  Law  of  Inheritance 

One  ought  to  be  ashamed  to  die  a  millionaire .  —  Carnegie 

An  economic  unit,  such  as  an  agricultural,  industrial,  or  commercial 
enterprise,  exists  not  only  for  the  sake  of  the  acquisitive  interest  of  its 
owner  but  also  in  the  Service  of  the  common  good.”  In  view  of  this 
social  function  of  the  economic  unit,  its  continuation  after  the  owner’s 
death  appears  desirable.  A  considerable  unproductive  expenditure  of 
energy  would  result  if  the  economic  units,  in  which  society  organizes 
itself,  should  perish  with  the  men  who  maintain  them  and  should  al¬ 
ways  have  to  be  created  anew  by  new  men.  In  any  society,  therefore, 
the  appointment  of  a  new  owner  in  the  place  of  a  deceased  owner  of  an 
economic  unit  must  be  regulated  by  law.  Any  society  needs  an  “order  of 
succession.”  1 


Freedom  of  Testation ,  Intestacy ,  Compulsory  Distribution  and  Con¬ 
solidation  of  Estates .  The  individualistic  form  of  this  order  of  succession 
is  the  law  of  inheritance.  Like  the  law  of  ownership,  the  law  of  in¬ 
heritance  is  built  upon  the  conception  of  a  prestabilized  harmony  of 
individual  and  social  interests.  According  to  this  view,  the  interest  of  the 
decedent  as  expressed  in  his  will  and  the  interest  of  the  family  as  basic 
to  intestacy  move  together  in  the  direction  of  the  social  interest.  How- 
over,  the  insight  into  the  illusory  character  of  this  assumption  and  the 
striving  for  a  more  reliable  safeguard  of  the  social  function  have  so  far 
prevailed  much  less  in  the  law  of  inheritance  than  in  the  law  of  owner¬ 
ship.  This  may  be  due  to  the  fact  that  the  law  of  inheritance  of  today 
is  an  opaque  compromise  between  opposite  systems  and  principles.  It 
combines  the  inheritance  forms  of  free  testation,  of  intestacy,  and  again 
of  compulsory  distribution  and  compulsory  consolidation  of  estates.2 
Moreover,  it  is  a  tangle,  almost  impossible  to  unravel,  of  individualis¬ 
tic,  social,  and  family  purposes,  the  latter  in  turn  being  based  either  on 

1  On  this  and  the  following,  see  Karl  Renner,  Die  Rechtsinstitute  des  Pri- 
VATRECHTS  TJND  IHRE  SOZIALE  FUNKTION  (1929)  134  et  seq, 

2  These  three  forms  of  inheritance  are  distinguished  according  to  Anton  Menger, 

Das  BtfaRGERLICHE  RECHT  TJND  DIE  BESITZLOSEN  VOLKSKLASSEN  (4th  ed.  1908)  214 
et  seq . 
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a  rather  individualistic  or  on  a  rather  transindividualistic  view  of  the 
family.3 

Individualistic  View .  The  individualistic  principle  of  the  law  of  in¬ 
heritance  is  freedom  of  testation.  It  represents  freedom  of  ownership 
prolonged  beyond  death.  Whereas  discretionary  succession  thus  appears 
as  the  primary  form  of  the  law  of  inheritance,  legal  succession  in  the 
absence  of  a  will  must  be  based  on  the  presumption  that  the  succession 
of  the  next  of  kin  to  the  rights  of  the  deceased  corresponds  to  his  un¬ 
expressed  will. 

But  the  law  of  intestacy  as  well  as  the  law  of  the  legitimate  share  a 
may  be  justified  also  on  more  immediate  individualistic  grounds,  not  in¬ 
deed  from  the  standpoint  of  the  deceased  but  from  that  of  the  heir.  At 
a  time  when  sudden  compulsion  to  make  economic  readjustments  in  life 
was  still  unknown,  it  used  to  be  pointed  out  that  the  needs,  the  style  of 
living,  the  personalities  of  those  who  shared  the  decedent’s  life  had  been 
formed  on  the  basis  of  his  property  relations,  that  for  this  reason  one 
was  entitled  to  call  his  property  a  kind  of  family  property  and  hence 
the  members  of  the  family,  “trained  for  their  pretensions,”  had  a  socio¬ 
logically  well-founded  right  to  continue  to  enjoy  the  property  of  the  head 
of  the  family  even  after  his  death.4  But  if  this  argument,  which  is  fo¬ 
cused  all  too  much  on  the  attainment  of  a  “life  without  risk,”  could  be 
approved  at  all,  it  would  certainly  apply  only  to  the  closest  circle  of 
relatives,  those  sharing  the  household  of  the  deceased  or  supported  by 
him.  It  would  be  insufficient  to  justify  the  present  law  of  intestacy  which 
does  not  limit  inheritance  to  any  degree  of  kinship,  or  the  right  of 
“laughing  heirs”  to  inherit  from  a  deceased  with  whom  they  were  quite 
unconnected.  The  “large  family”  of  all  those  related  by  the  same  blood 
and  the  same  name  has  ceased  to  be  a  sociological  reality,  apart  from 
family  conventions  which  are  rare  in  the  nobility  and  rarer  among  com¬ 
moners;  thus  unlimited  intestacy  has  lost  the  ground  on  which  it  used 
to  rest5 

8  On  the  principles  of  the  law  of  inheritance,  cf.  the  summary  by  Bohmer  in 
Nipperdey,  3  Die  Grundrechte  tod  Grtodpflichten  der  Reichsverfassung 
(1930)  262  et  seq. 

a  [The  “legitimate  share”  is  the  portion  of  a  decedent’s  estate  to  which  certain 
of  his  near  relatives  are  entitled  despite  contrary  provisions  in  his  will.  Laws  of  this 
type  are  frequently  found  in  nations  whose  legal  systems  were  founded  on  the 
Roman  law.  They  are  rare  in  common-law  countries.] 

4Cf.  SchXpfle,  Kapitalismus  tod  Sozialismus  (1870),  Lecture  4. 

5Cf.  the  writings  of  the  law  reformer  Georg  Bamberger  (King’s  Counsel  at 
Aschersleben  [Germany]),  who  was  meritorious  also  in  other  fields:  Fur  das 
Erbrecht  des  Reiches  (1912);  Erbrecht  des  Reiches  tod  Erbschaftsteuer 

(1917). 


1 82  GUSTAV  RADBRUCH 

Transindividualistic  and  Transpersonal  View.  To  be  sure,  the  family 
functions  of  the  law  of  inheritance  may  be  understood  not  only  individ- 
ualistically  but  also  transindividualistically.  The  family  then,  is  not 
merely  the  sum  total  of  personal  relations  between  relatives;  it  is  a 
whole,  superior  to  those  human  beings  and  beyond  their  personalities 
which  is  not  confined  to  the  circle  of  those  present  personal  relations! 
but  in  one  unit  gathers  present  and  past  generations  across  the  distance 
of  time,  close  and  remote  relatives  across  the  distance  of  degrees.  Sym¬ 
bols  of  a  family  as  thus  understood  transindividualistically  are  the 
“clean  escutcheon”  and  the  “honest  name”  of  the  family  to  which  the 
individual  owes  respect  and  sacrifice.  But  if  the  law  of  inheritance  is  to 
secure  the  material  foundation  for  the  sociological  continuance  of  a 
family  group  as  thus  understood,  the  splendor  jamiliae,  the  estate,  must 
be  preserved  and  not  be  split.  Whereas  the  individualistic  version  of  the 
family  function  of  the  law  of  inheritance  requires  the  compulsory  dis¬ 
tribution  of  the  estate,  the  transindividualistic  version  of  that  family 
function  implies  the  compulsory  consolidation  of  the  estate,  the  entail 
and  the  compulsory  single  heir. 

At  this  point,  however,  opposition  arises  from  the  standpoint  of  the 
democratic  view  of  equality,  as  successfully  expressed  in  the  Reich  Con¬ 
stitution  [of  1919],  article  155,  which  requires  the  dissolution  of  entails. 
It  is  not  only  in  the  form  of  entail  that  the  inheritance  rights  of  a  few 
create  an  immense  number  of  “the  disinherited”  on  the  other  side,  that 
hereditary  wealth  means  hereditary  poverty  at  the  other  end  of  the 
social  order.  Upon  the  law  of  inheritance  there  depends,  as  Walter 
Rathenau  says,  “the  very  essence  of  our  social  stratification,  the  whole 
unchangeable,  lifeless  constancy  of  the  distribution  of  national  forces. 
The  vital  up  and  down  of  life  which  governs  nature,  the  organic  alterna¬ 
tion  of  subservient  and  dominant  members,  the  beneficent  interchange 
of  the  golden  vessels,  are  benumbed  by  this  fatal  power  of  the  genera¬ 
tions,  which  is  the  work  of  man.  It  condemns  the  proletarian  to  eternal 
service,  the  rich  man  to  eternal  pleasure.”  6  Such  considerations  have 
again  and  again  led  to  the  demand  that,  even  though  private  ownership 
be  maintained,  the  right  of  private  inheritance  should  be  limited  or 
abolished.  If  the  evasion  of  laws  to  that  effect,  by  such  means  as  gifts 
inter  vivos,  can  be  prevented,  such  an  abolition  of  the  right  of  private 
inheritance  would  within  a  foreseeable  time  unite  the  entire  national 
wealth  in  the  hands  of  the  state  and  establish  socialism. 

However,  besides  the  motives  of  “family  socialism”  [above  referred 
to],  social  justifications  have  been  adduced  to  support  the  right  of. 


*  VON  XOMMENDEN  DlNCEN  (1917)  129. 
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private  inheritance,  and  especially  the  compulsory  consolidation  of 
estates.  We  have  seen  that  the  meaning  of  the  order  of  succession  is  to 
preserve,  beyond  the  death  of  their  founder,  economic  units  that  have 
once  been  built  up.  Consciousness  of  surviving  in  one’s  works  is  a  strong 
incentive  to  economic  and  cultural  creation.  The  principle  of  an  order 
of  succession  as  thus  understood  reads:  “Only  he  who  is  called  upon  to 
continue  the  true  purpose  of  the  property  may  be  an  heir.”  7  Yet  in 
whom,  it  is  asked,  could  the  work  of  the  deceased  live  on  better  than  in 
those  who  have  grown  up  in  and  with  the  sphere  of  action  of  the  de¬ 
ceased  or  those  whom  he  himself  has  trained  to  be  his  successors  —  his 
legal  heirs  or  chosen  devisees? 8 

No  elaboration  is  needed  to  show  that  this  social  justification  of  the 
law  of  inheritance  is  incompatible  with  the  existing  law  of  inheritance, 
with  the  split-up  of  estates  by  compulsory  distribution  and  the  accident 
of  unlimited  intestate  succession.  But  the  law  of  inheritance  has  lost 
that  social  function  not  only  from  the  viewpoint  of  the  heir  but  also 
from  that  of  the  estate.  In  the  prevailing  mass  of  cases  the  estate  repre¬ 
sents  no  longer  an  entirety  of  goods  devoted  to  a  definite  economic  pur¬ 
pose,  which  could  not  be  dissolved  without  loss,  but  rather  a  conglomera¬ 
tion,  a  sum,  a  formless  mass  of  values.  In  the  section  on  ownership,  we 
have  referred  to  the  development  from  ownership  to  fortune,  from  quality 
to  quantity.  Now  an  accidental  pile  of  values,  a  safe  full  of  the  most 
varied  stocks,  private  and  governmental  bonds,  and  mortgage  certificates 
is  no  economic  unit  that  needs  preservation.  Only  because  the  estate  in 
most  cases  assumed  that  merely  quantitative  character  could  the  com¬ 
pulsory  distribution  of  estates  be  carried  out  at  all.  On  the  contrary,  the 
economic  units  which  need  to  be  preserved  throughout  the  changes  of 
human  beings  have  more  and  more  passed  from  the  hands  of  mortal 
physical  persons  to  those  of  immortal  legal  persons,  in  the  course  of  the 
widely  heralded  depersonalization  of  economics  and  objectivation  of 
enterprises;  they  have  thereby  passed  out  of  the  sphere  of  the  law  of 
inheritance. 

Thus  the  problems  which  have  been  brought  out  in  the  fields  of  the 
law  of  ownership  and  of  domestic  relations  merge  in  the  field  of  the  law 
of  inheritance,  where  they  come  to  a  head.  All  the  present  problems  of 
the  law  of  inheritance  find  expression  in  the  Reich  Constitution  [of 
1919],  article  154:  b  The  individualistic  right  of  inheritance  is  con¬ 
fronted  with  the  state’s  share  in  the  estate,  the  individual  function  of 

7  Cf.  Buschauer,  Das  Erbunrecht  (1918)  53. 

8Cf.  SchXffle,  op ,  cit . 

b  [“The  right  of  inheritance  is  safeguarded  in  accordance  with  civil  law.  The 
share  of  the  state  in  the  estate  shall  be  determined  by  the  laws.”] 
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the  law  of  inheritance  is  confronted  with  its  social  function,  and  the 
right  of  inheritance  is  placed  under  the  axe  of  the  law. 


Section  22 
The  Penal  Law 

Whether  he*s  to  spare  or  punish , 

He  must  see  men  humanly.  —  Goethe 

In  the  theory  of  penal  law  it  is  traditional  to  distinguish  doctrines 
concerning  the  justification  and  doctrines  concerning  the  end,  of  punish¬ 
ment. 

The  Justification  of  Punishment.  The  quest  for  the  justification  of 
punishment  sprang  from  the  very  particular  historical  situation  of  a 
time  when  the  individual  was  faced  by  the  state  as  something  foreign,  a 
state,  not  yet  based  on  the  popular  will,  in  which  he  had  no  active  part. 
In  that  situation,  the  punishment  required  by  the  purpose  of  the  state 
was  still  in  need  of  special  justification  in  the  eyes  of  the  individual. 
For,  as  Kant  says,  “man  may  never  be  treated  as  a  mere  means  to  the 
designs  of  another  and  mingled  with  the  objects  of  the  law  of  property, 
being  protected  therefrom  by  his  innate  personality”  —  the  state  is 
simply  “another”  as  against  the  individual!  In  such  a  view  of  the  state, 
punishment  by  the  state  is  justifiable  in  two  ways  only:  by  showing 
either  that  it  is  willed  by  the  criminal  himself  or  that  it  is  deserved 
by  him. 

Theories  of  Consent  and  of  Retaliation.  The  first  theory,  that  of  con¬ 
sent,  was  advocated  by  Feuerbach  in  his  early  days,  in  the  sense  of 
assuming  an  actual  consent  of  the  real  criminal  to  his  punishment.  He 
who  commits  the  crime,  knowing  the  penal  law  —  which  Feuerbach 
requires  as  the  presupposition  of  punishment  —  consents  to  the  condi¬ 
tion  by  engaging  in  the  conditional  act.  On  him,  punishment  may  be  im¬ 
posed  with  the  same  right  as  entitles  one  to  claim  fulfillment  of  a  con¬ 
tract  once  it  is  made.  This  empiristic  doctrine  is  cast  in  a  more  spiritual 
form  by  assuming  a  contract  which  either  is  similar  to  the  social  contract 
or  is  possibly  inserted  therein  as  a  clause.  By  such  a  contract,  the  indi¬ 
vidual,  in  the  event  he  should  commit  a  crime,  has  submitted  in  advance 
to  punishment  —  not  indeed  the  real  individual,  but  the  individual 
thought  of  as  a  rational  being,  to  whom  is  imputed  the  consistent  will  to 
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suffer  the  consequences  of  his  actions.  (We  repeat  what  has  been  said 
before:)  The  thief,  by  violating  another’s  ownership,  wants  to  establish 
ownership  of  his  own;  thus  he  in  principle  affirms  that  the  legal  interest 
he  violates  is  worthy  of  protection;  consistently,  he  must  approve  the 
punishment  of  the  disturber  which  is  indispensable  to  protect  that  legal 
interest,  hence  his  own  punishment.  The  forger  of  a  document  claims 
for  the  forged  document  the  very  faith  of  the  public  which  he  himself 
violates  by  his  forgery  —  thus,  he  again  affirms  what  is  implicit  in  the 
legal  interest  worthy  of  protection  and  in  the  legal  provisions  necessary 
for  its  protection,  namely,  the  penal  law  under  which  he  falls.  By  thus 
regarding  as  willed  by  the  perpetrator  through  his  deed  what  he  consist¬ 
ently  would  have  to  will,  the  criminal,  in  Hegel’s  words,  is  honored  as  a 
rational  being  and  the  punishment  is  deemed  his  own  right  which  his 
action  involves. 

While  the  theory  of  consent  represents  the  individualistic  justification 
of  punishment,  the  theory  of  retaliation,  the  justification  of  punishment 
on  the  ground  that  it  is  deserved,  is  based  on  authoritarian  lines  of 
thought 1  —  even  though  its  principal  representative  is  the  great  founder 
of  autonomy:  Kant.  The  justification  of  punishment  by  the  theory  of 
retaliation,  independent  of  individual  consent  and  individual  interest, 
has  been  expressed  in  that  famous  parable  of  Kant’s:  “Even  if  a  civil 
society  dissolved  itself  upon  the  agreement  of  all  its  members  (for  in¬ 
stance,  the  people  inhabiting  an  island  resolved  to  break  up  and  disperse 
throughout  the  world),  the  last  murderer  in  jail  would  first  have  to  be 
executed  in  order  that  everyone  may  suffer  what  his  acts  deserve  and 
that  blood-guilt  shall  not  rest  upon  the  people.”  Quite  unexpectedly, 
“the  people”  appears  here  not  as  a  sum  of  individuals  but  as  carrying  a 
transindividualistic  value  of  its  own,  which  outlasts  the  individual 
interests. 

The  End  of  Punishment .  In  both  its  forms,  the  justification  of  punish¬ 
ment  without  regard  to  the  state  belongs  to  the  past.  The  state  which  is 
based  on  the  popular  will,  whether  on  an  arithmetical  majority  or  on 
some  other  kind  of  “integration,”  faces  the  individual  no  longer  as 
“another”  but  rather  as  “we  all.”  The  justification  of  the  people’s  state 
as  thus  understood  includes  the  justification  of  the  punishment  necessary 
for  its  preservation.  So  the  doctrine  of  the  justification  of  punishment  is 

1  Cf.  Richard  Schmidt,  Die  Strafrechtsreform  in  ikrer  staatsrechtlichen 
und  politischen  Bedeutung  (1912)  io.  R.  Schmidt  finds  a  transindividualistic 
view  in  retaliation  only  in  so  far  as  it  is  a  justification  of  punishment;  he  sees  a 
liberal  government-of-laws  view  in  retaliation  in  so  far  as  it  is  an  end  of  punish¬ 
ment;  cf,  infra,  n.  2. 
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merged  in  the  doctrine  of  the  justification  of  the  state.  What  remains  is 
only  the  doctrine  of  the  end  of  punishment,  that  is,  of  the  necessity  of 
punishment  for  the  state  or,  speaking  more  precisely,  for  the  state, 
society,  or  the  legal  order.  These  different  possibilities  of  determining 
the  end  of  punishment  will  unfold  themselves  as  we  proceed  now  to 
develop  the  idea  of  punishment  from  the  idea  of  law  and  its  threefold 
ramification  in  justice,  expediency,  and  legal  certainty. 

Penal  Law  and  Justice:  Commutative  and  Distributive .  i.  Justice 
offers  first  the  form  of  commutative  justice  as  a  possible  basis  of  punish¬ 
ment.  Just  as  the  price  corresponds  to  the  goods,  the  wage  to  work, 
compensation  to  damage,  so  punishment  would  then  correspond  to  the 
crime  —  as  retaliation.  To  be  sure,  in  preceding  discussions  we  have 
recognized  commutative  justice,  justice  between  co-equals,  as  the 
justice  of  private  law.  In  fact,  subjecting  punishment  to  the  standard  of 
commutative  justice  takes  us  back  to  a  time  when  penal  law  was  still 
private  law,  when  the  state  inflicted  punishment  in  lieu  of  the  vengeance 
withheld  from  the  injured,  chiefly  in  order  to  give  satisfaction  to  the 
injured.  But  even  after  penal  law  is  reorganized  as  public  law  admin¬ 
istered  by  the  state  in  its  own  interest,  it  has  not  become  nonsensical  to 
measure  punishment  by  commutative  justice.  For  it  is  of  the  essence  of 
a  government  of  laws  that  the  superior  state  in  many  relations  shall 
betake  itself  to  the  level  of  co-equality  with  its  citizens:  in  civil  suits  to 
which  the  treasury  is  a  party,  in  criminal  procedure,  or  before  an  admin¬ 
istrative  tribunal.  So  the  doctrine  of  retaliation  could  be  interpreted  as 
a  liberal,  a  government-of-laws  view  a  of  the  penal  law.2  However,  in¬ 
separably  mixed  with  this  view  was  an  authoritarian-transindividualistic 
view  —  quite  in  accordance  with  the  “national  liberal”  conception  of 
the  Bismarck  Empire;  witness  Binding’s  theory  of  penal  law,  which  is 
oriented  entirely  toward  the  conception  of  authority. 

The  theory  of  justice  of  the  penal  law  contrasts  with  the  theories  of 
its  ends.  But  they  too  lay  claim  to  justice  —  though  to  distributive 
rather  than  to  commutative  justice.  According  to  them,  just  punishment 
is  not  the  punishment  corresponding  to  the  crime,  .but  one  criminal’s 
punishment  proportioned  to  another’s  in  the  proportion  of  their  respec- 

a  [I.e.,  “liberal”  in  the  sense  of  the  nineteenth-century  laissez-faire  conception  of 
the  state.  See  infra,  §26,  and  n.  a.] 

3 1  am  abandoning  my  former  one-sided  transindividualistic  interpretation  of 
the  retaliatory  end  of  punishment,  presented  in  my  article  in  (1908-09)  5  Aschaf- 
fenburgs  Monatsschrift  i  et  seq due  to  the  convincing  arguments  of  Richard 
Schmidt,  Die  Strafrechtsreform  in  ihrer  staatsrechtlichen  tjnd  politischen 
Bedetjtung  (1912)  189  et  seq .  Cf.  also  Dannenberg,  Liberalismtjs  tjnd  Straf- 
RECHT  IM  19.  JAHRHTTNDERT  (1925). 


LEGAL  PHILOSOPHY  187 

tive  degrees  of  culpability.  However,  while  the  doctrine  of  retaliation 
may  be  fully  developed  out  of  the  conception  of  commutative  justice, 
the  conception  of  distributive  justice  is  not  sufficient  to  derive  therefrom 
the  theories  of  the  end  of  punishment.  To  be  sure,  distributive  justice  of 
punishment  means  that  the  equally  incriminated  ought  to  be  punished 
equally,  and  the  unequally  incriminated  in  proportion  to  their  incrimi¬ 
nation.  But  it  leaves  us  in  doubt,  on  the  one  hand,  by  what  standard 
w*e  are  to  measure  equality  or  difference  of  incrimination,  whether  by 
culpability,  dangerousness,  or  what  else.  On  the  other  hand,  it  tells  us 
only  the  relation  of  penalties  to  one  another  but  not  their  absolute 
severity  and  kind,  only  the  place  of  any  penalty  within  a  given  system 
of  penalties  but  not  that  system  of  penalties  itself;  not  whether  that 
system  should  at  the  bottom  start  with  jail  and  flogging  and  at  the  top 
end  with  cruelly  aggravated  death  penalties  or  whether  it  should  start  at 
the  bottom  with  fines  and  end  at  the  top  with  life  imprisonment.  The 
answer  to  these  questions,  which  the  theory  of  justice  leaves  unanswered, 
can  be  derived  only  from  the  second  element  of  the  idea  of  law,  that  is, 
expediency.  In  thus  reaching  back  to  purpose  and  expediency,  however, 
punishment  at  the  same  time  steps  out  of  the  framework  of  the  specific 
idea  of  law,  justice,  in  order  to  become  subservient  to  the  purposes  of 
the  state  and  society. 

Penal  Law  and  Expediency:  Theory  of  General  Prevention .  2.  Once 
again,  in  this  connection,  we  meet  a  liberal,  government-of-laws  view 
of  punishment,  which,  however,  is  related  this  time  to  the  idea  of  ex¬ 
pediency  and  the  state,  unlike  the  theory  of  retaliation  which  is  related 
to  the  idea  of  justice  and  the  law.  This  is  the  deterrent  theory,  in  the 
form  cast  by  Feuerbach.  Indeed,  in  Feuerbach 7s  thought  on  penal  law, 
as  in  that  of  the  period  of  Enlightenment,  the  deterrent  theory  paradoxi¬ 
cally  serves  to  bind  penal  law  to  the  terms  of  the  statute  and  its  state  of 
facts,  and  to  safeguard  the  proportionality  between  crime  and  punish¬ 
ment.  In  this  respect  it  is  close  to  the  theories  of  retaliation.3  By  the 
same  token,  both  the  deterrent  and  the  retaliatory  theories  separate  the 
deed  from  its  perpetrator  and  the  perpetrator  from  the  human  being. 
The  concept  of  the  perpetrator,  on  which  penal  law  is  thus  based,  cor¬ 
responds  to  the  concept  of  the  person  in  private  law.  Just  as  in  tradi¬ 
tional  private  law,  say,  the  laborer  ds  the  possessor  of  his  ability  to 
work,  is  the  seller  of  the  “commodity  of  labor,”  without  any  individuality 
of  his  own,  so  in  a  deterrent  and  retaliatory  penal  law  the  lawbreaker  is 
the  perpetrator  of  his  deed,  with  no  individuality  of  his  own.  The  rela- 

9  The  deterrent  and  retaliatory  theories  are  closely  related  also  in  that  both  may 
be  given  a  turn.  Cf.  inixar-v.  188. 
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tionship  created  by  penal  law  is  thus  turned  into  a  partial  relationship, 
entered  into  not  by  the  whole  human  being  but  only  by  the  perpetrator 
of  this  deed.  Just  as  in  the  individualistic  view  of  the  employment  rela¬ 
tionship  one  sells  as  a  commodity  his  ability  to  work,  so  in  the  corre¬ 
sponding  view  of  penal  law  one  expiates  his  crime.4  In  the  merely 
partial  nature  of  the  relationship  of  penal  law  the  liberal  character  of 
the  retaliatory  and  deterrent  theories  is  especially  clearly  expressed.  For 
liberalism  everywhere  loosened  the  personal  legal  ties  of  man  to  his 
fellow  men  in  their  totality  and  replaced  them  with  clear-cut  partial 
relationships  —  in  the  relationship  of  penal  law  no  less  than  in  that  of 
employment. 

Expediency:  Theory  of  Special  Prevention.  The  liberal,  government, 
of-laws  theories  of  retaliation  and  deterrence  contrast  with  the  doctrine 
of  custody  and  correction,  which  is  the  theory  of  social  penal  law.  For, 
as  shown  above,  it  is  peculiar  to  social  as  opposed  to  individualistic  law 
that  it  is  cut  out  not  for  the  abstract  and  isolated  individual,  the 
person,  the  perpetrator,  but  for  the  concrete  individual  within  society. 
Just  as  in  labor  law  it  has  been  recognized  that  the  ability  to  work  is  not 
something  separable  from  the  human  being  but  is  the  whole  human 
being  as  seen  from  a  particular  point  of  view,  so  it  is  recognized  in  a  social 
penal  law  that  the  crime  is  not  separable  from  the  human  being  but  is 
again  the  whole  human  being  from  a  particular  viewpoint.  The  new 
penal  law  has  been  summed  up  in  the  slogan:  “Not  the  deed,  but  the 
perpetrator”;  one  should  rather  say:  not  the  perpetrator,  but  the  man 
It  is  the  concrete  human  being  with  his  psychological  and  sociological 
peculiarities  that  enters  the  ken  of  the  law.  From  the  viewpoint  of  the 
custodial  and  corrective  theory,  the  concept  of  the  perpetrator  resolves 
itself  into  manifold  characterological  and  sociological  types:  the  habitual 
and  the  occasional,  the  corrigible  and  incorrigible,  the  adult  and  the 
juvenile,  the  fully  and  partly  responsible  criminals.  So  the  new  school 
of  penal  law  may  rightly  call  itself  the  “sociological  school”;  for  it  has 
put  within  the  judicial  ken  facts  that  hitherto  belonged  only  to  sociology. 

Expediency:  Fascist  Penal  Law.  However,  the  deterrent  theory  has 
experienced  a  rebirth,  not  indeed  in  its  liberal,  government-of-laws  form 
which  has  just  been  described,  but  in  a  transindividualistic  transforma¬ 
tion:  in  the  terroristic  penal  law  of  Fascism.  The  memorial  attached  to 

*E.  Paschtjkanis,  Alxgemexne  Rechtslehre  tjnd  Marxismtjs  (1929)  149  et 
seq.,  interprets  the  parallel  relation  as  a  sheer  causal  relation:  The  thought  of  re¬ 
taliation  is  determined  by  the  “basic  form  to  which  modern  society  is  subject, 
namely,  the  form  of  equivalent  exchange.”  Contra:  Kelsen  in  (1931)  66  Archiv 
fOr  Soziaxwissenschaet  tjnd  Sozialpolitik  483  et  seq. 
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the  new  Italian  Penal  Code  of  1930  quite  explicitly  starts  from  the 
Fascist  view  of  the  state  as  an  organism.  “The  state  represents  no  longer 
the  arithmetic  sum  of  its  component  individuals  but  the  product,  syn¬ 
thesis,  and  concentration  of  its  constituent  individuals,  groups,  and 
classes,  with  its  own  life,  its  own  purposes,  its  own  needs  and  interests, 
which  reach  and  last  beyond  the  lives  of  the  individuals,  groups,  and 
classes  and  extend  over  all  past,  present,  and  future  generations.”  The 
penal  law  of  that  state  is  characterized  not  as  the  defense  of  society 
( difesa  sociale,  in  the  sense  of  Ferri)  but  as  the  defense  of  the  state 
itself  ( difesa  propria  dello  Stato) ;  it  finds  the  means  of  such  defense  in 
the  deterrence  and  incapacitation  of  criminals,  which  results  from  ex¬ 
tremely  numerous  threats  of  capital  punishment.  “This  state,  which 
presupposes  the  superman  as  leader,  assumes  that  men  are  not  weak, 
helpless,  needful  of  support,  but  that  they  are  strong.  The  criminal  is 
therefore  basically  dealt  with  as  the  rebellious  enemy  of  the  regime  of 
the  state,  against  whom  the  most  important  function  of  the  penal  power 
of  the  state  is  to  deter  him  and  render  him  harmless.” 5 

Expediency:  Soviet  Penal  Law .  Another  regeneration  of  terroristic 
penal  law  is  to  be  found  in  Soviet  penal  law.  The  Soviet  Penal  Code  of 
1926  is  the  penal  law  of  a  state  in  transition,  an  odd  mixture  of  author¬ 
itarian  penal  law,  which  corresponds  to  the  dictatorship  of  the  prole¬ 
tariat,  and  of  social  penal  law  which  foreshadows  and  anticipates  the 
classless  society  of  the  future.  Corresponding  to  the  social  view  of  penal 
law,  the  Soviet  law  expressly  declares  that  its  “task  is  not  to  retaliate 
and  to  punish.”  But  corresponding  to  the  authoritarian  view,  it  main¬ 
tains  that  to  deter,  especially  from  political  crimes,  is  no  less  an  end  of 
punishment  than  to  keep  in  custody  and  to  correct;  and  this  end  is 
embodied  especially  in  the  “supreme  measure  of  social  protection,”  the 
death  penalty,  which  is  copiously  employed. 

Even  more  characteristic  than  the  admixture  of  authoritarian  elements 
of  penal  law  is  the  complete  renunciation  of  government-of-laws  guar¬ 
antees  in  the  Soviet  Penal  Code.  Acts  for  which  the  statute  threatens 
punishment  are  not  crimes  if  in  the  individual  case  they  lack  the  char¬ 
acter  of  a  danger  to  the  common  good;  acts  for  which  no  punishment  is 
threatened  are  crimes  if  they  turn  out  to  be  dangerous  to  the  common 
good:  the  clause  Nullum  Crimen  sine  legeh  does  not  apply  in  Soviet 
Russia.  Even  the  principle  Cogitationis  poenam  nemo  patiiur c  is  im- 

5  Eberhard  Schmidt,  Straprechtsreform  tod  Ktjlturkrise  (Staat  tod 
Recht,  no.  79,  1931)  18. 

b  [No  crime  without  a  (previously  enacted)  law.] 

e  [Nobody  suffers  punishment  for  his  thoughts.] 
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paired  not  only  by  penalizing  preparatory  acts  generally  but  by  even 
subjecting  to  the  measures  of  social  protection  persons  who  “represent  a 
danger  by  their  connection  with  the  environment  of  criminals  or  by 
their  previous  activities.” 

Penal  Law  and  Legal  Certainty .  3.  If  consistently  carried  through,  the 
custodial  and  corrective  theory  would,  indeed,  lead  to  those  conclusions, 
were  they  not  precluded  by  the  thought  that  forms  the  third  part  of  the 
idea  of  law,  namely,  the  conception  of  legal  certainty.  Undeniably,  the 
theory  of  special  prevention  is  complicated  by  the  fact  that  it  cannot  by 
itself  determine  the  shape  of  penal  law,  which  is  derived  rather  from 
the  interplay  of  the  special  preventive  purpose  with  the  ideas  of  justice 
and  legal  certainty.  That  interplay,  moreover,  is  largely  counteraction. 
The  tension  within  the  idea  of  law  is  represented  quite  clearly  within  the 
particular  problem  of  penal  law.  The  idea  of  legal  certainty  saves  the 
doctrine  of  special  prevention  from  its  extreme  conclusion,  from  ex¬ 
tending  punishment  even  to  preparatory  acts,  attitudes,  and  thoughts. 
Again,  the  conception  of  justice,  which  requires  even  unequal  persons 
and  circumstances  to  be  treated  to  some  extent  equally,  opposes  the 
carrying  of  individualization  to  that  ultimate  extreme  which  would  result 
from  the  conception  of  special  preventive  purpose.  As  against  this  anti¬ 
nomic  formation  of  a  penal  law  founded  upon  corrective  and  custodial 
punishment,  the  doctrine  of  retaliation  discloses  greater  methodical 
efficacy:  it  serves  both  to  justify  punishment  and  to  determine  its 
purpose,  it  fulfills  within  itself  both  the  conception  of  justice  and  that 
of  legal  certainty. 

Finally,  the  legal  institution  molded  upon  the  idea  of  retaliation 
doubtless  represents  “punishment,”  whereas  a  penal  law  consistently 
molded  according  to  the  theory  of  correction  and  custody  ultimately 
ceases  to  be  “penal*”.  Indeed,  Ferri’s  draft  of  a  code,  and  again  the  Pend 
Code  of  the  Soviet  Union,  consistently  with  the  doctrine  of  special 
prevention,  have  replaced  the  name  of  “punishment”  with  other  terms: 
“sanction,”  “measure  of  social  protection.”  However,  it  need  hardly  be 
stressed  that  the  concept  of  punishment  is  not  a  norm  and  limit  deter¬ 
minative  of  the  future  shape  of  what  used  to  be  called  “penal”  law,  any 
more  than  the  methodical  convenience  of  the  doctrine  of  retaliation, 
which  renders  possible  a  single  solution  of  all  problems  of  penal  law 
theory,  is  a  criterion  of  truth.  Indeed,  on  the  contrary,  the  development 
of  penal  law  may  well  turn  out  one  day  to  step  beyond  penal  law,  with 
the  reform  of  penal  law  opening  not  into  an  improved  penal  law,  but 
into  a  corrective  and  custodial  law  that  would  be  better  than  penal  law, 
both  more  intelligent  and  more  humane  than  penal  law. 
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Section  23 
The  Death  Penalty 

Who  gave  you  this  power  over  me ,  hangman?  —  [ Goethe ,  Faust:]  Gretchen  in  jaU 

Only  a  transindividualistic  view  of  the  law  is  able  to  justify  the  death 
penalty;  it  alone  can  attribute  to  the  state  any  right  at  all  over  life  and 
death. 

Transindividualistic  Justification.  Says  Bismarck,  in  his  speech  of 
March  1,  1S70:  “A  human  force  which  feels  within  itself  no  justification 
from  above  is  not  strong  enough  to  wield  the  executioner’s  sword.”  That 
the  turn  away  from  an  individualistic  view  of  the  state  provides  the 
background  for  the  re-introduction  of  the  death  penalty  was  expressed 
especially  in  the  memorial  on  the  new,  Fascist,  Italian  Penal  Code,  in 
terms  which  celebrate  the  renewed  death  penalty  as  an  outright  triumph 
of  this  view  of  the  state:  “Such  a  reform  represents  another  happy  sign 
of  the  changed  spirit  of  the  Italian  nation,  of  the  regained  virility  and 
energy  of  our  people,  of  the  total  liberation  of  our  juridical  and  political 
culture  from  the  influence  of  foreign  ideologies  directly  involving  the 
abolition  of  the  death  penalty.”  Those  ideologies  are  expressly  stated  to 
be  “the  individualistic  ideas  which  triumphed  beyond  the  Alps,”  “the 
error  of  Kant’s  affirmation  that  the  individual,  as  an  end  unto  himself, 
may  not  be  abased  to  the  level  of  a  means.”  “It  is,  on  the  contrary,  true 
that  society,  regarded  as  an  organism  comprehending  innumerable 
chains  of  generations,  and  the  state  which  is  its  juristic  organization, 
have  ends  of  their  own  and  live  for  their  sake,  while  the  individual  is 
nothing  but  an  infinitely  small  and  transitory  element  of  the  social 
organism  to  the  ends  of  which  he  must  subordinate  his  acts  and  his  very 
existence.” 

Death  Penalty  and  Contract  Theory:  Beccaria ,  Rousseau ,  Kant.  On 
the  basis  of  the  individualistic  ideas  condemned  by  Fascist  Italy,  the 
death  penalty  was  opposed  for  the  first  time  by  an  Italian,  hitherto  con¬ 
sidered  a  glory  of  Italy:  Cesare  Beccaria  (On  Crimes  and  Punishments* 
sec.  16).  He  proved  the  incompatibility  of  the  death  penalty  with  an  in¬ 
dividualistic  view  of  the  state,  as  embodied  in  the  doctrine  of  the  social 
contract.  He  argued  that  the  death  penalty  contradicted  the  social 


a  [Dei  delitti  e  delle  pene.] 
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contract  because  life  is  an  inalienable  legal  good,  and  suicide  is  repre¬ 
hensible,  hence  any  suicidal  consent  to  the  death  penalty  in  the  social 
contract  is  immoral  and  consequently  void.  To  be  sure,  this  argument 
would  be  conclusive  only  if  in  the  [social]  contract  theory  the  justifica¬ 
tion  of  the  death  penalty  were  to  depend  upon  its  being  actually  willed 
by  the  culprit.  It  would  not  be  conclusive  if,  as  in  the  correct  rational 
version  of  the  contract  theory,  the  death  penalty  is  deemed  justified 
provided  it  can  be  thought  of  as  willed  by  the  culprit,  that  is,  provided 
he  cannot  rationally  fail  to  will  it  because  it  is  required  by  his  own  true 
interest.  Once  the  disposal  of  one’s  own  life  is  recognized  as  a  mere 
symbolization  of  one’s  interest  in  his  own  death,  no  argument  may  be 
based  on  the  inadmissibility  of  such  disposal.  The  question  of  the 
justification  of  the  death  penalty  may  then  no  longer  be  whether  the 
culprit  is  to  be  allowed  to  consent  to  the  death  penalty,  but  only 
whether  he  is  able  to  consent  thereto. 

But  Beccaria’s  opponent,  Rousseau,  makes  the  same  mistake  in  his 
reasoning.  Rousseau  regards  the  consent  to  the  death  penalty  in  the 
social  contract  as  legally  valid  because  it  is  but  a  conditional  consent, 
given  only  for  the  event,  not  at  all  to  be  expected,  that  one  should  com¬ 
mit  a  murder;  that  is  to  say,  because  one  consents  not  to  his  death  but 
to  the  quite  remote  danger  of  his  death  and  because  it  is  not  immoral  to 
submit  to  the  danger  of  death  in  order  to  preserve  one’s  life.  “In  order 
not  to  fall  victim  to  a  murderer,  one  consents  to  die  if  he  himself  should 
become  a  murderer.  In  this  contract,  far  from  disposing  of  his  own  life, 
one  is  only  concerned  with  protecting  it;  and  it  is  not  to  be  presumed 
that  any  one  of  the  contracting  parties  from  the  outset  contemplates  his 
being  hanged”  ( Social  Contract ,b  II,  5).  So  Rousseau  arrives  at  the  pos¬ 
sibility  of  constructing  an  unobjectionable  consent  of  the  murderer  to 
his  own  death  by  transferring  that  eventual  consent  back  to  a  moment 
at  which  he  did  not  yet  consider  becoming  a  murderer.  Who  would  fail 
to  see  that,  by  this  “having  once  consented,”  Rousseau  turns  the  social 
contract  into  an  act  fixed  in  time,  a  historical  fact,  and  thus  unexpectedly 
slides  back  into  the  historical  version  of  the  contract  theory  which  he  so 
decisively  rejects  in  the  introductory  words  of  the  Contrat  Social?  If  one 
sees  in  the  social  contract  a  mere  fictitious  picture,  one  must  think  of  it 
as  timeless,  not  as  concluded  once  but  as  renewable  at  any  moment.  A 
just  state  must  at  any  moment,  with  regard  to  any  of  its  proceedings, 
permit  an  affirmative  answer  to  the  question  whether  it  may  be  thought 
of  as  originating  in  the  contract  of  all  its  members;  hence  even  at  the 
moment  when  the  murderer  puts  his  head  upon  the  block.  Therefore, 
under  the  contract  theory  the  death  penalty  could  be  justified  only  if  it 
h  [Le  contrat  sociax.] 
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could  be  proven  that  even  at  this  moment  the  consent  of  the  culprit  to 
his  death  may  be  fictitiously  assumed. 

That  desperate  proof  is  indeed  offered  by  Kant  against  Beccaria’s 
“sophistry  and  pettifogging/5 1  By  an  artifice  characteristic  of  Kant’s 
way  of  reasoning,  he  takes  for  a  transcendental  relation  what  in  Rousseau 
appears  as  a  relation  in  time.  The  consent  alleged  to  have  once  been 
given  by  the  culprit  to  the  death  penalty  is  replaced  with  the  timeless 
judgment  of  his  reason  as  to  that  penalty’s  necessity.  For  the  contracting 
party  to  the  social  contract  is  to  be  found  not  in  the  empirical  individual 
with  his  real  will  but  in  the  very  reason  imputable  to  the  empirical 
individual  —  it  having  been  stressed  again  and  again  that  the  contract 
theory  fictitiously  takes  for  willed  only  what  one  cannot  reasonably  fail 
to  will.  “Therefore,  when  I  draw  up  a  penal  law  against  myself  as  a 
criminal,  it  is  the  pure  legal-legislative  reason  within  myself  ( homo 
noumenon)  that  subjects  me  to  the  penal  law  as  one  capable  of  the 
crime,  hence  as  another  person  ( homo  phaenomenon) ,  along  with  all 
others  in  a  civil  society.”  Not  indeed  the  criminal’s  empirical  will,  but 
his  “own  judgment  with  which  one  must  of  necessity  credit  his  reason,” 
necessarily  consents  to  the  death  penalty  even  at  the  moment  of  its 
execution,  according  to  Kant. 

Yet  even  if  the  individual  is  viewed  not  in  his  empirical  f actuality  but 
as  concreted  reason,  he  cannot  be  thought  of  as  consenting  to  the  death 
penalty.1 2  As  to  any  punishment  that  leaves  the  convict  his  mere  life,  in 
no  matter  how  miserable  a  shape,  the  consent  of  his  own  reason,  the 
interest  of  the  culprit  himself  in  his  punishment,  may  in  principle  be 
proved:  even  life  imprisonment  leaves  the  convict  still  with  a  number 
of  legal  goods,  protected  by  his  own  punishment  which  results  in  de¬ 
terring  others.  But  the  death  penalty  can  in  no  way  be  shown  to  serve 
the  criminal’s  own  interests  as  well,  since  it  destroys  the  subject  of  those 
interests.  Thus,  from  the  standpoint  of  the  contract  theory,  one  will  have 
to  reject  the  death  penalty,  following  Beccaria,  though  not  on  the 
ground  that  the  criminal  may  not  be  allowed  to  consent  to  it,  but  rather 
because  he  is  not  able  reasonably  to  consent  to  it  for  lack  of  any  interest 
of  his  own  therein.  The  death  penalty  is  incompatible  with  a  thought 
basic  to  any  individualistic  view  of  the  state,  which  has  been  formulated 
thus  by  Stammler  ( Lehre  vom  Richtigen  RecM ,  208  c) :  “Every  legal 
demand  must  be  maintained  in  such  a  manner  that  the  person  obligated 

1  Metaphysik  der  Sitten  (ed.  by  Vorlander,  1907)  163-164. 

2  Against  the  arguments  following  in  the  text:  Nelson,  Die  Rechtswissens- 
SCHAFT  OHNE  RECHT  (1917) 

c  Translated  as  The  Theory  of  Jtjst  Law  (Modem  Legal  Philosophy  Series, 
1925)  161.] 
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may  be  his  own  neighbor”  [i.e.,  may  still  think  of  his  own  interest  as 
closest  to  him]  .3 

But  does  not  the  contract  theory  prove  too  much?  Does  not  its  argu¬ 
ment  deny  the  state  any  right  to  ask  its  members  to  stake  their  lives, 
say,  in  a  war?  By  no  means!  Staking,  that  is,  endangering,  one’s  own 
life  may  still  be  shown  to  be  within  the  interest  of  the  one  who,  though 
endangered,  may  well  survive.  But  sacrificing  one’s  life,  certain  death, 
even  in  wartime  is  commonly  not  required  by  the  state  as  a  matter  of 
principle:  volunteers  are  called  for  in  such  cases.  For  the  voluntary 
sacrifice  of  one’s  life  for  an  idea  is  not  contradictory  even  to  individual¬ 
ism;  it  means  to  realize  life’s  full  value  in  surrendering  one’s  life.  Such 
fulfillment  of  life  by  the  surrender  of  life  may,  indeed,  occur  also  under 
the  death  penalty,  namely,  in  a  case  where  the  culprit  by  his  own  will 
has  accepted  the  penalty  as  atonement.  Even  in  that  case,  however, 
there  remains  the  conceptual  distinction  between  the  death  penalty 
which  is  imposed  and  the  atonement  which  is  voluntarily  accepted.4 

Death  Penalty  as  Self-Defense .  Of  greater  weight  is  another  objection 
to  the  individualistic  argument  against  the  death  penalty,  an  objection 
that  was  also  raised  in  that  speech  of  Bismarck’s:  the  admissibility  of 
killing  in  self-defense.  The  authorities  as  well  as  individuals  are  under 
some  circumstances  entitled  for  preventive  purposes  to  kill  an  attacker, 
who  need  not  even  be  a  murderous  one  —  then  why  should  they  be 
prohibited  from  killing  the  convicted  murderer  for  repressive  purposes? 
Indeed,  Beccaria  has  considered  this  objection.5  He  acknowledges  the 
admissibility  of  the  killing  of  others  if  it  “should  really  be  the  sole 
means  of  restraining  the  others  from  committing  crimes”;  and  in  this 
connection  he  thinks  of  “the  case  of  open  tumult  and  uproar  which 
could  be  quelled  instantaneously  by  killing  the  rioters  who  resist.”  But 
in  such  killings  he  sees  “the  consequence  of  a  real  declaration  of  war,” 
which  could  not  be  founded  upon  the  law  and  the  social  contract  but 
only  upon  power,  though  upon  just  and  necessary  power.  Let  us  think 
his  reasoning  through  in  terms  of  the ‘contract  theory!  In  the  emergency 
of  self-defense,  the  social  contract  is  inadequate  to  protect  the  legal 
goods  for  the  protection  of  which  it  was  entered  into,  because  the  organs 

8  The  same  argument  as  here  is  used  by  Mess,  Nietzsche  als  Gesetzgeber 
(1930)  70-71. 

*  That  the  inescapability  of  the  death  penalty  renders  it  distinctive  in  kind  from 
voluntarily  staking  one’s  life  in  any  way,  no  matter  how  hopeless,  is  shown  in  the 
statement  by  Dostoevski,  quoted  by  Safer,  Dostojewsky  und  Tolstoi  ii. 

'Beccaria,  Uber  Verbrechen  und  Straiten  ([German]  ed.  by  Esselborn,  1905) 
108,  n.  1,  192. 
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established  by  it  are  not  at  the  moment  accessible.  Therefore,  the  state 
of  nature,  including  the  right  of  self-defense,  is  restored  as  of  right,  yet 
within  the  framework  of  the  state  of  law  and  with  the  recognition  of 
the  legal  order.  Thus  the  right  of  self-defense  is  an  original  right  of 
man  that  is  left  to  the  person  attacked,  while  the  right  to  the  death 
penalty  is  only  conceivable  as  a  right  created  on  the  basis  of  the  social 
contract,  or  rather  is  inconceivable  as  such  upon  individualistic  grounds. 
But  above  all,  there  is  still  another  point  to  be  made  against  the  argu¬ 
ment  for  the  death  penalty  as  a  right  of  self-defense:  That  the  right  of 
self-defense  is  directed  toward  repelling  the  attack,  or  toward  destroying 
the  ability  to  attack,  as  the  case  may  be,  and  though  it  may  in  fact  bring 
about  the  attacker's  death,  it  is  not  specifically  directed  toward  that 
killing;  so  even  this  right  is  directed  not  toward  destroying  but  only 
toward  endangering  life.  On  the  part  of  those  killed  in  self-defense  or 
by  the  death  penalty,  this  conceptual  difference  is  expressed  in  the  very 
real  mental  fact  that  the  former  believed  in  the  possibility  of  escape  till 
the  last  moment  while  the  latter  had  to  suffer  the  terrible  feeling  of  the 
inescapability  of  a  death  precisely  fixed  in  time. 

These  discussions  have  been  devoted  less  to  the  question  of  the  death 
penalty  itself  than  to  the  task  of  showing  the  difficulty  as  well  as  the 
fruitfulness  of  the  conceptual  form  of  the  social  contract  in  an  individual¬ 
istic  doctrine  of  law.  The  decisive  arguments  against  the  death  penalty 
are  to  be  sought  on  levels  both  higher  and  lower  than  legal  philosophy: 
on  the  one  hand,  in  ethical  and  religious  arguments  against  its  admis¬ 
sibility,  and  on  the  other  hand,  in  statistical  psychological  proofs  of 
experience  against  its  necessity. 


Section  24 
Mercy 

The  quality  of  mercy  is  not  strained  ...  —  Shakespeare 


The  legal  institution  of  mercy  implies  a  frank  recognition  of  how 
questionable  all  law  is,  with  its  relations  of  tension  within  the  idea  of 
law  and  its  possibilities  of  conflict  between  the  idea  of  law  and  other 
ideas  such  as  the  ethical  and  the  religious.  For  this  very  reason,  during 
periods  of  unquestioning  confidence  in  the  complete  and  sole  rule  of 
reason,  as  in  the  age  of  natural  law  and  the  enlightenment,  the  power 
of  pardon  was  opposed:  first  by  Beccaria  ( op .  cit.,  sec.  20)  and,  follow- 
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ing  him,  by  Kant,  who  regarded  mercy  as  “the  most  slippery  of  all  the 
rights  of  the  sovereign.” 

Mercy  as  a  Legal  Institution .  The  intrinsic  tensions  of  the  idea  of  law; 
the  contradictory  demands  of  justice,  expediency,  and  legal  certainty; 
the  lack  of  a  norm  superior  to  those  three  aspects  of  the  idea  of  law,  and 
the  resulting  indeterminability  of  their  conflicts  —  all  that  has  been  set 
forth  above  (sec.  9,  pp.  107  et  seq .).  Now  the  meaning  of  mercy  is  to 
relax  the  relation  of  tension  between  the  conflicting  elements  of  the  idea 
of  law  in  a  different  way  and,  in  the  opinion  of  the  holder  of  the  pardon¬ 
ing  power,  a  better  way  than  it  was  relaxed  in  the  judgment.  The  task 
of  mercy  may  be  to  make  justice  prevail  against  positive  law,  or  to  make 
individualizing  expediency  prevail  against  the  schematic  equalization  of 
justice.  Its  aim  may  also  be  to  solve  the  antinomies  possible  within  each 
of  those  elements,  in  a  way  different  from  that  of  the  judgment;  for 
instance,  to  make  substantive  law  prevail  against  the  procedural  weight 
of  res  judicata ,  equity  against  justice,  or  general  political  expediency, 
reasons  of  state,  against  the  specific  expediency  of  criminological  policies. 

Mercy  as  thus  understood  seems  to  represent  a  legal  institution, 
a  “specific  instrument  in  the  service  of  just  law,” 1  in  the  sense  of  the 
adages  of  Germanic  law:  “Law  without  mercy  is  wrong,”  or  “Mercy 
stands  by  the  law.”  Against  that  view,  however,  objections  are  to  be 
raised  if  one  includes  in  the  concept  of  law  the  generality  of  its  norms, 
the  equality  of  their  addressees  with  regard  to  these  norms.  To  be  sure, 
he  who  wields  the  pardoning  power  will  endeavor  to  exercise  it  not 
arbitrarily  but  according  to  guiding  principles.  Mercy,  too,  strives 
toward  general  validity  of  its  basic  maxims;  and  repeatedly  in  legal 
history  new  legal  rules  originated  from  maxims  according  to  which  the 
pardoning  power  was  exercised,  as  from  the  “judging  according  to 
mercy”  back  in  the  Middle  Ages  and  from  the  conditional  pardon  in 
most  recent  times.  But  as  soon  as  guiding  principles  of  mercy  have 
assumed  the  form  of  norms  ripe  for  enactment,  the  competency  of 
mercy,  strictly  speaking,  comes  to  an  end.  Such  norms  of  right  law 
ought  to  prevail  by  way  of  legislation,  and  not  by  way  of  mercy  at  the 
expense  of  the  law;  similarly  equity,  once  it  has  from  the  individual 
cases  established  general  legal  rules,  ceases  to  be  equity  and  itself  be¬ 
comes  justice.  What  mercy,  although  it  seeks  to  attain  general  validity, 
is  to  make  prevail  is  the  right  of  the  individual  case  and  not  new  legal 
rules.2  To  be  sure,  it  takes  an  effort  hardly  to  be  expected  of  the  holder 

lCf.  Stammler,  Lehre  vom  richtigen  Rechte  13  i.  [Translated  as  The 
Theory  op  Just  Law  (Modern  Legal  Philosophy  Series,  1925)  100.] 

2  In  this  sense,  Wolfgang  Heimann  in  a  Heidelberg  doctoral  dissertation  (1931) 
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of  the  pardoning  power  wholly  to  disregard,  say,  his  general  attitude 
toward  the  death  penalty  in  deciding  about  sentences  of  death  or  his 
general  view  of  the  punishment  of  abortion  in  deciding  about  sentences 
for  abortion. 

Mercy  Before  Law .  But  mercy  is  not  exhausted  by  its  function  as  a 
legal  institution.  Those  Germanic  legal  adages  which  characterize  mercy 
as  a  better  law  contrast  with  others  which  call  mercy  “better  than  law” 
and  say  that  mercy  goes  “before  the  law.”  Mercy  has  never  been  con¬ 
fined  to  the  equalizing  of  tensions  within  the  law;  rather  it  means  a 
recognition  of  the  fact  that  this  world  is  not  solely  a  world  of  law 
according  to  the  saying  Fiat  jnstitia ,  pereat  mundus ,a  that  there  are 
still  other  values  besides  the  law,  and  that  it  may  become  necessary  to 
help  these  values  to  prevail  against  the  law.  When,  for  instance,  happy 
patriotic  events  are  the  occasion  for  pardons,  such  a  pardon  can  no 
longer  be  founded  upon  legal  values.  But  the  clearest  example  of  such  a 
pardon  not  founded  upon  legal  values  was  the  right  of  persons,  who 
were  not  organs  of  the  legal  community,  to  bring  about  a  pardon.  In¬ 
stances  may  be  found  in  the  story  of  the  pardoning  of  Barabbas  in  the 
Gospels,  when  the  people  of  Jerusalem  at  Easter,  or  in  the  Middle  Ages 
when  religious  bodies  or  cloisters  annually,  were  entitled  to  ask  that  a 
certain  number  of  convicts  be  set  free.3  Finally,  we  recall  from  olden 
times  the  role  which,  in  the  execution  of  the  death  penalty,  was  played 
by  an  accident,  or  the  will  of  the  gods  it  was  presumed  to  reveal;  the 
delinquent  was  freed  from  punishment  if  the  rope  burst  or  the  sword 
failed.  We  must  not  regard  such  institutions  of  the  past  (with  Stammler) 
as  “mere  curiosities  of  social  history,”  mere  “aberrations”;  on  the  con¬ 
trary  it  is  from  them  that  we  may  gather  essential  information  about  the 
meaning  of  mercy. 

Mercy  in  those  times  was  a  much  richer  and  softer  concept  than  it  is 
in  our  time.  We  carefully  weight  out  even  mercy  on  the  scales  of  the 
law  by  ounces  and  pounds:  Mercy  has  become  a  legal  benefit  extended 
according  to  principles;  justice  wants  to  rule  even  over  mercy,  like 
reason  over  benevolence.  But  just  as  alms  once  upon  time  was  the  free 
flow  of  abundance  and  not  a  canalized  charity,  so  mercy  is  not  strained  — 

calls  the  idea  of  pardon  the  idea  of  “right  discretion”  ( WUlkur  in  the  sense  of 
Stammler’s  terminology) . 

*  [Let  justice  be  done  though  the  world  perish.] 

8  The  renewal  of  the  request  to  set  a  culprit  free  is  advocated  by  Mess, 
Nietzsche  als  Gesetzgeber  (1930)  28:  “Would  it  not  be  appropriate  in  the  highest 
degree  if  pioneers,  who  have  achieved  something  extraordinary  for  mankind  by 
staking  their  own  lives,  were  to  be  rewarded  by  the  right  to  ask  for  the  pardon  of 
a  convict?” 
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not  even  by  the  strain  of  justice.  Mercy  means  not  merely  a  milder  form 
of  law;  as  a  lightning  flash  it  strikes  into  the  sphere  of  law  from  an 
utterly  non-legal  world  and  makes  the  frigid  gloom  of  the  legal  world 
more  clearly  visible.  Just  as  the  miracle  breaks  through  the  laws  of  the 
physical  world,  so  mercy  is  the  lawless  miracle  within  the  juridical 
world  of  law.  In  mercy,  non-legal  realms  of  value  penetrate  into  the 
midst  of  the  legal  world:  values  of  religious  compassion,  of  ethical 
tolerance.  In  mercy,  the  law’s  claim  of  comprehensive  rationalization  is 
opposed  even  by  the  kindly  accident,  by  that  lordship  of  chance  which 
Nietzsche  has  called  the  oldest  nobility  of  the  world. 

So  mercy  is  not  exhausted  by  being  “the  safety  valve  of  the  law,”  to 
use  Jhering’s  terms.  It  stands  as  a  symbol  for  values  in  the  world  that 
are  fed  from  deeper  sources  and  culminate  in  higher  summits  than  the 
law. 


Section  2  5 
Procedure 

Do  you  think  that  a  state  can  survive  and  is  not  indeed  destroyed  when  sentences 
that  are  pronounced  are  without  force  and  are  invalidated  and  frustrated  by  indi¬ 
viduals?  —  Socrates 

Purpose,  in  Jhering’s  words,  is  the  creator  of  the  entire  law.  Yet  the 
law  has  scarcely  been  created  ere  it  denies  its  creator;  from  the  begin¬ 
ning  it  seeks  to  be  valid  for  the  sake  of  its  own  existence  without  regard 
to  the  accomplishment  of  its  purpose,  to  live  on  as  a  purpose  unto 
itself  according  to  its  own  rules.  Scrupulously  is  that  autonomy  of  the 
law  partitioned  off  from  the  purposeful  activity  of  the  state,  adjudication 
separated  from  administration.  Such  is  the  meaning  of  the  principle  of 
the  independence  of  the  judiciary. 

Judicial  Independence .  This  principle,  then,  rests  on  the  assumption 
that  the  legal  order  and  the  order  of  the  state  are  not  identical,  but 
rather  that  the  law  confronts  the  state  as  an  autonomous  world.  We 
have  recognized  justice,  expediency,  and  legal  certainty  as  the  three 
aspects  of  the  idea  of  law.  While  the  idea  of  law  is  closely  connected 
with  the  state  by  the  notion  of  expediency,  which  after  all  is  mostly 
the  expediency  of  the  state,  it  transcends  lie  framework  of  the  state 
with  its  two  other  features.  For  justice  demands  generality  and  equality 
of  the  norm,  as  against  those  affected  by  the  norm,  without  regard  to  the 
expediency  of  the  state;  and  legal  certainty  demands  the  validity  of 
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positive  law  even  if  it  is  inexpedient  for  the  state.  Whereas  the  content 
of  the  law  is  predominantly  determined  by  the  expediency  of  the  state, 
the  form  of  the  law  is  outside  and  above  the  sphere  of  influence  of  the 
ends  of  the  state. 

Now  it  is  true  that  the  law,  even  as  to  those  of  its  characteristics 
which  are  beyond  the  influence  of  the  end  of  the  state,  is  still  included 
in  the  state;  but  it  is  included  in  the  same  way  that  the  other  cultural 
values,  such  as  science  and  art,  are  raised  to  tasks  of  the  state,  namely, 
in  their  whole  autonomy,  uninfluenced  by  considerations  of  expediency. 
To  be  sure,  for  the  state  the  law  is  only  a  means  to  an  end,  but  in  the 
same  sense  as,  for  instance,  science:  the  state  puts  both  to  its  service  by 
serving  them.  To  justice  applies  what  applies  to  truth;  not,  indeed,  that 
the  expedient  is  true  (as  is  assumed  by  pragmatism),  but  that  the  true, 
when  it  may  unfold  without  regard  to  any  purpose,  is  eminently  ex¬ 
pedient.  This  is  why  there  is  both  promotion  of  science  by  the  state  and 
freedom  of  science  from  the  state.  Not  without  reason  do  we  speak  of 
“cognizance”  in  speaking  of  judicial  judgments;  a  so  judicial  independ¬ 
ence  means  nothing  else  than  the  freedom  of  science,  transfererd  to  the 
field  of  practical  legal  science. 

The  Procedural  Legal  Relation.  The  relation  here  shown  between  the 
law  and  its  purpose,  viz.,  the  origin  of  law  in  purposes  and  yet  the  inde¬ 
pendence  of  its  validity  from  those  purposes,  is  reproduced  in  the 
relation  between  substantive  and  adjective  law.  Procedural  law  is  to 
serve  the  purpose  of  helping  to  realize  substantive  law.  Yet  it  is  valid 
unconditionally,  hence  even  to  the  extent  that  it  does  not  serve,  and 
indeed  may  possibly  hamper,  the  purpose  of  realizing  [substantive] 
law.  In  all  other  normative  disciplines  we  contrast  categorical  impera¬ 
tives  with  hypothetical  imperatives,  that  is,  with  those  precepts  which 
are  to  promote  compliance  with  the  former  and  which  for  precisely  that 
reason  are  valid  only  if  and  inasmuch  as  they  really  achieve  that  pur¬ 
pose.  The  law  alone  knows  exclusively  categorical  imperatives;  even  the 
procedural  norms  which  are  in  the  service  of  substantive  law  are  of 
categorical  and  not  of  hypothetical  character.  The  law’s  tone  of  com¬ 
mand  knows  no  degrees.  The  lawmaker  never  either  raises  or  lowers  his 
commanding  voice;  whatever  he  demands  he  demands  throughout  with 
the  same  absolute  obligatory  will. 

This  independence  of  the  validity  of  procedural  law  from  its  ex¬ 
pediency  as  a  means  of  realizing  substantive  law  is  expressed  dogmati¬ 
cally  in  the  sharp  distinction  between  the  procedural  legal  relation  and 

*  [I.e.,  the  court  takes  “cognizance”  of  certain  facts,  or  it  takes  “cognizance”  of 
.certain  types  of  cases  which  fall  within  its  jurisdiction.] 
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the  substantive  legal  relation  which  it  serves  to  implement.  Manifold 
practical  conclusions  are  reached  on  this  foundation,  most  illuminating 
of  which  is  the  decision  of  the  familiar  controversy  whether  counsel  for 
the  defense  is  justified  in  pleading  for  the  acquittal  of  an  accused  whose 
guilt  is  known  to  him  personally.  Beside  the  legal  rule  that  the  guilty 
person  is  to  be  punished  there  stands  the  other  rule,  of  equal  value,  that 
only  the  one  proven  guilty  is  to  be  convicted.  So  the  counsel  who  advo¬ 
cates  the  acquittal  of  one  who  is  guilty  but  has  not  been  proven  guilty 
still  remains  an  attorney-at-law,  not  indeed  at  substantive  but  at  pro¬ 
cedural  law.  But  the  idea  of  value  which  alone  can  justify  such  validity 
of  procedural  law,  even  in  cases  where  it  contravenes  its  task  in  sub¬ 
stantive  law,  is  legal  certainty. 

Res  Judicata .  Lastly,  the  relation  shown  above  between  law  and  the 
purpose  of  law,  and  again  between  substantive  and  adjective  law,  ap¬ 
pears  in  the  second  degree  in  respect  of  res  judicata .  Just  as  the  law  is 
valid  regardless  of  whether  it  satisfies  the  purpose  it  has  been  created 
for,  just  as  procedural  law  is  valid  regardless  of  whether  it  serves  the 
substantive  law  it  is  intended  to  serve,  so  the  judgment,  which  is  to 
settle  both  the  substantive  legal  situation  and  the  correctness  of  pro¬ 
cedure,  results  in  res  judicata  regardless  of  the  possibility  that  it  may 
both  run  counter  to  substantive  law  and  have  originated  in  incorrect 
procedure. 

Again  it  is  legal  certainty  that  alone  can  explain  why  res  judicata 
results  even  from  an  incorrect  judgment.  But  in  respect  of  res  judicata 
there  arises  a  problem  that  we  have  already  encountered  in  discussing 
the  legal  validity  of  a  statute.  We  have  seen  that  legal  certainty  alone 
may  suffice  to  support  the  legal  validity  of  wrong  law,  yet  that  cases 
may  well  be  conceived  of  in  which  the  wrongness  of  the  content  of  the 
law,  its  injustice  or  inexpediency,  are  of  such  a  degree  as  to  overbalance 
the  value  of  legal  certainty  which  is  guaranteed  by  the  validity  of  law 
once  enacted.  To  that  possible  invalidity  of  enacted  law  because  of  its 
wrongness  there  corresponds  the  thought  of  absolute  nullity  of  final 
judgments  because  of  definite  defects  of  substantive  or  adjective  law. 
Only  in  these  cases  it  is  not  merely  the  unjust  and  inexpedient  content 
of  the  judgment  that  is  opposed  to  its  validity,  but  rather  a  conflict  that 
arises  within  legal  certainty:  Against  the  effect  of  res  judicata ,  required 
by  legal  certainty,  there  arises  the  demand,  starting  from  the  very  same 
thought  of  legal  certainty,  that  substantive  and  adjective  law  be  effectu¬ 
ated  in  practice. 

So  procedural  law  most  impressively  illustrates  a  ground  on  which  all 
law  is  questionable,  namely,  that  in  the  field  of  law  the  means  tends  to 
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become  an  end  unto  itself.  As  the  law  often  conflicts  with  the  idea  of 
law,  so  procedural  law  stands  in  opposition  to  substantive  law,  and  so 
finally  res  judicata  may  conflict  with  both  substantive  and  adjective  law. 


Section  26 

A  Gove:rnment  of  Laws  a 

Mistrust  yourself ,  my  lord}  lest  you  mistake 
Reasons  of  state  for  justice.  —  Schiller 


How  is  it  possible  for  the  state  to  be  bound  by  its  own  law?  How  are 
rights  of  the  individual  against  the  state,  how  are  constitutional  and  ad¬ 
ministrative  law  —  and  constitutional  and  administrative  legal  wrong  — 
how  is  a  government  of  laws,  possible?  This  problem  has  traditionally 
been  raised  by  asking  whether  law  “precedes”  the  state  or  the  state 
“precedes”  law,  that  is,  whether  the  state  owes  its  power  of  command, 
as  to  its  extent  and  limits,  to  the  law,  or  whether  contrariwise  the  validity 
of  the  law  is  determined  and  conditioned  by  the  will  of  the  state.1 


Priority  of  the  Law  or  the  State.  The  two  possible  answers  to  this 
question  seem  to  face  equally  grave  objections.  The  view  that  the  state 
precedes  the  law  is  confronted  with  the  fact  that  the  state  is  not  only  a 
source  of  the  law  but  is  itself  a  legal  institution  whose  juridical  existence 
results  from  constitutional  law.  Again,  to  the  opposite  affirmation  that 
the  law  precedes  and  transcends  the  state,  it  must  be  obieciecLthat  ter 
assume  a  law  prior  to  an'5  above  tne  state  means  either  to  revive  natural 
law  nr  t n  ^  rfr  ar  law  in  customary  law,  whereas  the  very 

fundamentals  orconsfitutioninaw  are  settled  not  by  peaceful  legal  usage ^ 
but  in  the  clash^of  legaj^vlews,  which  can  be  terminated  only  by  the. 


11  [This  term  is  used  here  as  an  approximate  rendering  of  the  German  term 
Rechtsstaat  (literally,  state  of  law,  legal  state),  which  denotes  a  state  in  which 
governmental  action  must  be  authorized  by  laws  and  its  conformity  to  law  must 
be  secured  by  appropriate  safeguards.  This  is  distinguished  in  German  terminology 
from  the  ‘PoUzeistaat  (literally,  police  state),  or  government  by  prerogative,  in 
which  governmental  action  may  be  taken  by  executive  authority  of  the  sovereign. 
The  Rechtsstaat  is  not  necessarily  Justizstaat  (literally:  judicial  state),  or  govern¬ 
ment  by  judiciary,  in  which  the  legality  of  governmental  action  is  reviewed  by  the 
ordinary  courts;  it  may  provide  other  safeguards  of  legality,  such  as  administra¬ 
tive  adjudication  and  review  by  special  administrative  courts.] 

1  On  this  problem,  cf.  Georg  Jeixinek,  Allgemebte  Staatslehre  (3d  ed.)  364 
et  seq. 
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Identity  of  the  State  and  the  Law.  From  this  dilemma,  salvation  is 
promised  by  the  doctrine  of  the  identity  of  the  state  and  the  law  (Hans 
Kelsen) .  According  to  it,  the  question  of  the  priority  of  the  law  or  the 
state  is  inadmissible  because  die  two  are  one.  As  far  as  the  lawyer  is 
concerned,  the  state  exists  only  to  the  extent  to  which  and  in  the  way  in 
which  it  expresses  itself  by  enactments  —  not  as  a  social  power,  not  as 
a  historical  formation,  but  only  as  the  creator  and  the  content  of  its 
enactments.  The  very  word  “legislation, ”  like  other  words  with  this 
suffix, b  signifies  both  a  process  and  its  product,  both  the  action  of  the 
will  and  what  is  willed.  When  legislation  is  observed  as  the  content  of  a 
certain  action  of  the  will,  it  presents  itself  to  us  as  law;  when  legislation 
is  observed  as  an  action  of  the  will  with  a  certain  content,  it  becomes 
personified  as  the  state.  As  organizing  order  or  organization,0  legislation 
is  the  state;  as  organized  order  or  organization,  it  is  the  law.  The  state 
and  the  law  are  related  to  each  other  like  the  organism  and  the  organiza¬ 
tional  pattern.  The  state  is  the  law  as  enacting  activity;  the  law  is 
the  state  as  enacted  pattern;  the  two  are  distinguishable  but  not 
separable. 

According  to  that  view,  which  identifies  the  state  and  the  law,  the  state 
would  always  be  in  the  right,  the  wrongdoing  state  would  no  longer  be 
a  state.  Thus  the  question  whether  the  state  is  bound  by  its  law  would 
not  indeed  be  solved  but  would  be  made  to  disappear.  For  the  statement 
that  the  state  is  always  in  the  right  must  not  be  mistaken  for  a  pro¬ 
nouncement  in  favor  of  government  by  prerogative.4  Nor  is  the  statement 
that  the  wrongdoing  state  is  no  longer  a  state  to  be  taken  for  a  pro¬ 
nouncement  in  favor  of  a  government  of  laws  —  except  in  a  sense  in 
which  the  government  of  every  state  would  be  a  government  of  laws.2 
The  doctrine  of  identity  is  of  purely  analytical  significance  for  purposes 
of  definition  but  is  of  no  legal  philosophical  substance  for  purposes  of 
policy. 

Does,  then,  the  doctrine  of  identity  actually  succeed  in  showing  that 
it  is  a  mistake  to  raise  the  question  of  priority  as  between  the  law  and 
the  state?  In  a  purely  juridical  view,  the  law  and  the  state  are  incontest¬ 
ably  identical.  In  that  view,  the  state  is  indeed  the  structure  that  em¬ 
bodies  itself  in  constitutional  law.  But  besides  that  legal  concept  of  the 
state,  there  is  still  a  concept  of  the  state  in  its  working  reality.  To  be 
sure,  this  concept  of  the  state  in  historical-sociological  reality  cannot  be 
thought  through  without  resorting  to  the  legal  concept  of  the  state;  it  is 

b  [The  corresponding  German  suffix  is  - ung ,  in  Gesetzgebung .] 
c  [The  German  term  is  Ordnungy  showing  the  suffix  “-wng  ”] 
d  [Cf.  supmy  n.  a.] 

s  Cf.  Kelsen,  Allgemeine  Staatslehre  (1925)  91,  100. 
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a  concept  of  legal  reality,  and  its  structure  is  that  of  those  concepts  of 
realities  related  to  values.  The  state  as  legal  reality  is  nothing  else  than 
the  substratum  on  which  law,  and  especially  constitutional  law,  ought  to 
be  realized,  though  it  by  no  means  has  usually  been  so  realized.  The  state 
is  the  substratum  as  seen  from  this  very  viewpoint  of  realization  of  law, 
i.e.,  the  substratum  as  compared  with  its  legal  implementation.  The  legal 
concept  of  the  state  is  related  to  the  concept  of  the  state  in  reality  about 
as  follows:  “The  holder  of  the  right  to  rule  is  transformed  from  a  formal 
right-bearer  under  the  law  into  a  staff  of  men  who  are  available  for  the 
enforcement  of  that  law;  and  the  right  to  rule  is  itself  transformed  into 
the  chance,  i.e.,  the  probability  that  the  commands  of  the  staff  will  be  in 
fact  regarded  as  legitimate  and  actually  obeyed.”  3  Against  the  objection 
that  the  two  concepts  as  thus  distinguished  ought  not  equally  to  claim 
the  name  of  “the  state,”  it  may  be  pointed  out  that  this  is  not  the  only 
case  in  which  the  norm  and  the  substratum  of  the  norm  are  referred  to 
by  the  same  term.  For  instance,  “art”  is  both  an  ideal  concept  and 
standard,  by  which  the  inartistic  is  banned  from  the  realm  of  art,  and  a 
concept  of  reality,  which  includes  all  art  achievements  of  a  period,  artistic 
as  well  as  spurious  ones.  So,  too,  “science”  on  the  one  hand  means  the 
standard  of  truth  for  the  activity  of  gathering  knowledge,  by  which  short¬ 
comings  in  knowledge  are  measured  as  unscientific,  and  on  the  other 
hand  it  means  the  historical  cultural  concept  which,  neutral  as  to  values, 
embraces  scientific  truth  and  scientific  error.  Again,  the  very  concept  of 
culture  may  be  understood  both  as  an  ideal  for  the  historical-social 
cultural  facts  and  as  the  inclusive  concept  of  those  cultural  facts  them¬ 
selves. 

However,  the  distinction  between  the  concepts  of  the  state  in  law  and 
in  reality  is  further  complicated  because  in  addition  to  the  legal  concept 
of  the  state  as  above  mentioned  there  is  still  another  legal  concept  of  the 
state,  which  more  closely  touches  the  concept  of  the  state  in  reality.  In 
another  context  ( supra  sec.  15,  p.  148)  we  distinguished  two  kinds  of 
legal  concepts:  “genuine  legal  concepts,”  by  which  the  contents  of  legal 
norms  are  comprehended,  and  “legally  relevant  concepts,”  which  are 
contained  as  elements  in  the  legal  norms  themselves,  especially  in  their 
definitions  of  states  of  facts.  This  distinction  may  be  illustrated,  for 
instance,  by  comparing  the  concept  of  “ownership,”  as  the  concept  of  a 
legal  institution  including  all  its  prerequisites  and  legal  consequences, 
with  the  concept  of  “contract,”  as  characterizing  a  state  of  facts  which 
establishes  legal  rights.  In  accordance  with  this  terminology,  the  above 
mentioned  concept  of  the  state  is  a  “genuine”  legal  concept,  namely,  the 

8  Cf.  Hermann  Kantorowicz,  Staatsauffassungen  (192$)  1  Jahrbijch  fur  Soziol- 
ogie  108,  following  Max  Weber. 
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content  of  the  legal  order,  or  at  any  rate  of  constitutional  law,  reflected 
in  the  state  as  a  being,  say,  the  German  Reich  as  the  personified  Consti¬ 
tution  of  Weimar.  But  the  German  Reich  is  found  as  a  bearer  of  rights 
or  duties  in  innumerable  passages  in  the  legal  rules  of  the  Constitution 
of  Weimar  itself;  the  state  accordingly  is  not  only  a  “concept  of  legal 
essence”  but  also  a  “concept  of  legal  content.”  4  The  concept  of  the  state 
as  a  legal  content  belongs  in  the  category  of  “legally  relevant”  concepts. 
But  legally  relevant  concepts  are  concepts  of  extralegal  reality  to  which 
the  legal  order  refers,  which  it  possibly  points  up  and  transforms  in  cer¬ 
tain  respects  but  the  core  of  which  it  takes  over  from  life.  So,  too,  the 
concept  of  the  state  as  a  legal  content  in  the  last  analysis  means  the  state 
as  a  real  fact,  so  that  the  concept  of  the  state  in  reality  thus  reaches  into 
the  legal  world,  as  a  legally  relevant  concept. 

Now  the  question  of  the  priority  of  the  law  or  the  state  refers  on  the 
one  hand  to  the  normative  concept  of  the  law,  and  on  the  other  hand  to 
the  concept  of  the  state  in  reality.  These  two  concepts  are  by  no  means 
identical  but,  on  the  contrary,  involve  the  highest  tension,  viz.,  the  ten¬ 
sion  which  usually  exists  between  a  norm  and  a  reality  but  which  is  here 
still  further  increased.  For  the  reality  “state,”  the  norm  “law”  is  in  a 
certain  sense  an  inadequate  norm,  because  even  the  idea  of  law  is  not 
identical  with  the  idea  of  the  state;  the  law,  besides  serving  the  purpose 
of  the  state,  may  be  subservient  to  an  idea  that  may  collide  with  the 
more  immediate  purpose  of  the  state,  viz.,  legal  certainty,  and  to  an  idea 
which  is  originally  foreign  to  the  state,  viz.,  justice.  To  be  sure,  the  state, 
subsequently  as  it  were,  admits  even  justice  and  legal  certainty  among 
its  purposes  and  is  ready  in  part  to  sacrifice  to  them  “reasons  of  state.” 
Thus  the  essential  incompatibility  of  the  law  as  a  standard  by  which  to 
measure  the  state,  the  tension  between  the  law  and  the  state,  is  again 
somewhat  relaxed. 

Self -Obligation  of  the  State  by  Law .  Once  more,  then,  we  face  the 
problem  of  the  priority  of  the  law  or  the  state,  the  attempt  having  failed 
to  show  that  there  is  no  sense  in  putting  this  question.  An  effort  to  recon¬ 
cile  the  priority  of  the  state  with  the  obligatory  force  of  law  upon  the 
state  is  the  doctrine  of  the  state  binding  itself  to  its  law  (Georg  Jellinek). 
However,  as  we  have  seen  in  our  critique  of  the  contract  theory,  the 
supposed  legal  self-obligation  is  in  truth  not  autonomy  but  heteronomy; 
the  will  does  not  bind  itself  but  the  will  of  today  is  bound  to  the  will  of 
yesterday,  the  will  of  the  empirical  subject  to  the  will  of  a  subject  con¬ 
ceived  as  ideal.  So,  too,  in  the  state  supposedly  binding  itself  to  its  law, 
the  binding  self  and  the  bound  self  are  different;  the  bound  self  is  the 

4  Cf.  Kelsen,  op.  tit.  275 
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state  as  a  legal  reality,  the  binding  self  is  the  state  as  the  conceptual 
content  of  its  law;  the  former  is  the  state  in  the  sense  in  which  alone  it 
was  considered  in  posing  the  question,  namely,  according  to  its  concept 
in  reality,  while  the  latter  is  the  legal  order  itself.  So  we  face  the  ques¬ 
tion,  in  no  way  simplified,  what  norm  outside  of  the  state  binds  the  state 
to  its  law.  The  doctrine  of  the  “normative  force  of  the  factual,”  Georg 
Jellinek’s  explanation e  (p.  204) ,  that  what  ultimately  matters  is  whether 
or  not  in  the  opinion  of  a  particular  epoch  the  state  itself  is  bound  by 
the  abstract  declarations  of  its  will,  does  not  answer  the  problem  but 
cuts  it  off.  “Normative  force  of  the  factual”  is  a  paradox;  an  Ought  can 
never  spring  from  an  Is;  a  fact  such  as  the  opinion  of  a  particular  epoch 
can  become  normative  only  when  a  norm  has  attributed  to  it  that 
normativity. 


Solution  of  the  Problem :  Obligation  by  Trans  positive  Legal  Rule. 
Thus  we  see  ourselves  forced  beyond  both  positive  law  and  the  state,  mot 
indeed  into  the  world  of  facts  but  int(farworld  of  norms  which  are  no 
longerpGSlfive^^  the  state,  and  which  therefore  can  only  be  norms 
of  natural  law.  Indeed,  as  has  been  shown  above  (sec.  10,  p.  117),  the 
very  positivism  of  the  state  and  the  law,  when  thought  through,  presup¬ 
poses  a  legal  rule  of  natural  law:  “If  in  any  community  there  is  a  holder 
of  supreme  power  his  orders  shall  be  obeyed.”  In  our  consideration  of 
the  validity  of  the  law  (sec.  10),  we  have  found  the  justification  for  the 
commanding  power  of  whoever  at  the  time  holds  power  in  this,  that  he 
alone  is  in  the  position  to  decide  the  conflict  between  legal  views  authori¬ 
tatively,  to  render  his  decision  valid,  i.e.,  effective  —  he  alone  is  able  to 
establish  legal  certainty.  But  if  the  legal  certainty  it  establishes  is  the 
basis  of  the  current  state-power’s  right  to  create  law,  it  must  also  be  the 
limit  of  that  power.  Only  for  the  sake  of  the  certain  validity  of  its  laws 
does  the  state  have  the  right  to  make  laws.  But  that  certainty  would  be 
frustrated  if  the  state  could  free  itself  from  being  bound  by  those  laws. 
The  same  thought  of  legal  certainty  by  which  the  state  is  called  upon  to 
make  laws  also  demands  that  the  state  itself  be  bound  by  its  laws.  The 
state  is  called  upon  to  make  laws  only  upon  the  condition  that  it  consider 


itself  bound  by  its  laws.  So  the  natural  layr  raite  fhftt  yhoever  ^  tfoe  tfime 
holds  power  has  the  right,  to  enrTf  1^T  T‘° 

Tlaw  fule  thatthat  holdr  of  p™***Us  b6un(fFivto 


holder  Of  power  would  cease  to  be  entitled  to  enact  law  as  soon  as  he 
himself  evaded  his  laws.  With  the  seizure  of  the  state-power,  the  obliga¬ 
tion  of  a  government  of  laws  is  of  necessity  assumed  and  cannot  be 
declined.  So  pie  state  is  bound  by  its  positive  law  by  transpositive,  nat- 

•  [The  reference  is  apparently  to  the  work  cited  in  n.  1,  supra.] 
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ural  law,  bv  the  same  principle  of  natural  law  upon  which  alone  the 
validity  of  positive,  law  itself  can  be  founded.  . .  ’ 

Value  of  a  Formal  Government  of  Laws.  It  has  been  declared  that  this 
self-obligatory  minimum,  the  state’s  being  bound  only  by  the  positive 
law  enacted  by  itself,  renders  the  idea  of  a  government  of  laws  posi¬ 
tivistic  and  empty.  It  has  been  pointed  out  that  the  idea  of  a  government 
of  laws  in  its  original  form  implied  that  the  state  was  bound  to  the  rights 
of  man  antecedent  to  the  state  and  to  natural  law  above  the  state.  It 
has  been  demanded  that  the  thought  of  law  ought  once  again  to  mean 
that  a  definitp  i.dp.n.  of  l^lf2i6r^T^Ah,t,.cmcept  of  law  m~gmeraTHe 
applied  to  the  relation  of  the  individual  to~fEe~state.5  Yet  the  application 
ofthe  merte  concept  of  law  to  the  construction  of  a  government  of  laws 
must  not  be  underrated.  For  law  is  only  what  means  to  be  justice.  But 
by  setting  up  justice  there  is  set  up  equality.  A  command  issued  by  the 
state,  to  be  valid  for  particular  men  and  particular  cases  as  such,  would 
not  be  law  but  arbitrariness.  In  political  reality,  too,  this  thought  is 
forceful  enough  to  compel  arbitrariness  and  selfish  interest  at  least  to 
dress  up  as  law.  That  even  this  means  something  has  been  illustrated  in 
another  connection  (sec.  3,  pp.  63  et  seq .),  when  it  was  shown  that  the 
freedom  demanded  by  the  bourgeoisie  in  its  own  class-interest,  since  it 
was  claimed  in  the  form  of  law,  necessarily  benefited  the  fourth  estate  as 
well,  even  against  the  interest  of  the  bourgeoisie,  as  including  the  free¬ 
dom  to  organize  unions.  Moreover,  even  arbitrary  commands  of  the  state 
come  to  be  interpreted,  by  the  organs  for  the  administration  of  justice, 
as  rules  of  law,  that  is,  in  the  sense  required  by  the  principle  of  equality. 
Interpretation,  practiced  by  a  class  of  “lawyer-notables”  (Max  Weber), 
whose  professional  honor  includes  practicing  the  craft  of  law  according 
to  rules  of  art,  is  the  vehicle  of  that  autonomy  of  the  legal  form  which 
tears  the  law  from  its  root  in  self-interest  and  eventually  makes  it  pre¬ 
vail  even  against  the  interest  in  which  it  is  rooted.  For  the  sake  of  that 
autonomy,  even  the  suppressed  class  may  have  an  interest  in  the  realiza¬ 
tion  of  the  law  enacted  by  the  ruling  class.  So  in  their  many  struggles  for 
their  rights  the  suppressed  class  in  turn  becomes  the  protector  of  the 
very  legal  order  which  the  ruling  class  imposed  upon  it,  since  that  law, 
while  class  law,  is  indeed  class  law,  since  it  presents  the  interest  of  the 
ruling  class  not  naked  but  in  the  garb  of  law,  and  since  the  form  of  law, 
no  matter  what  the  legal  content,  always,  indeed,  serves  the  suppressed. 

!  Darmstaedter,  Die  Grenzen  der  Wirksamkeit  des  Rechtsstaats  (1930). 
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Section  27 
Ecclesiastical  Law 

Lawyers  are  often  enemies^  of  Christ,  ps  has  been  said:  11  a  true  lawyer,  a  bad 
Christian —  Luther  1  * 

The  philosophy  of  ecclesiastical  law  is  but  a  sector  of  the  religious 
philosophy  of  law;  the  question  of  thplcburch  and  ecclesiastical  lavTls 
but  a  part  of  the  problem  of  religion  and  law  When  Catholicism  holds 
that  ecclesiastical  law  is  of  God,  all  law  in  its  view  puist  sompknw  h^-nL 
GodL_ When  Luther  calls,  law  utterly  secular,  this  characterization  refers 
also  to  ecclesiastical  law:  it,  too,  is  law  without  God.  Nor  cart  nne  affirm ; 
with  Rudolph  Sohm,  that  ecclesiastical  law  contradicts* the  essence  of 
the  church  without. .believing  with  Leo  Tolstoy,  that  all  law  contradicts 
religion  and  all  law  is  law  against 

Catholicism .  In  Catholicism,  the  church  in  the  religious  sense  and  the 
church  in  the  legal  sense  are  one:  the  law  of  the"  church,  iust  like  the 
teaching  of  the  church,  is  of  religious  significance;  the  legal  church.  too7 
rests  on  divine  establishment.  Even  though  the  teaching  and  the  law  of 
the  church  may  be  related  as  end  and  means  in  the  eyes  of  God,  who 
established  them,  man  is  bound  by  ecclesiastical  law,  as  well  as  by  the 
teaching  of  the  church,  categorically  and  not  merely  conditionally.  This 
means  that  the  legal  church  is  not  a  mere  means  to  the  end  of  religious 
life  but  is  an  end  unto  itself.  Thus  it  follows  from  its  divine  establish¬ 
ment  that  the  church  has  a  value  of  its  own.  Its  value  is  not  exhausted 
in  serving  the  religious  life  of  its  members;  it  carries  its  value  within 
itself  quite  apart  from  all  its  effects  upon  the  salvation  of  its  members. 
So  it  is  not  an  individualistic  social  structure,  not  even  a  transindi- 
vidualistic  group  personality,  but  rather  a  transpersonal  community  of 
work  —  an  institution  and  not  a  corporation.  A  symbol  of  that  trans¬ 
personal  mission  of  the  church  is  the  priest  who  offers  the  sacrifice  of 
the  mass,  not  for  other  believers  —  whose  presence,  indeed,  is  not  re¬ 
quired  —  nor  even  for  himself  —  since  the  wonder  of  the  eucharist  takes 
place  not  ex  opere  operantis  but  ex  opere  operator  but  for  the  sake  of 
the  transformation  itself.  That  transpersonal  mission  again  is  decisive 
for  the  organization  of  the  church,  which  is  built  not  from  below,  from 
the  beneficiaries  of  the  blessings  of  ecclesiastical  salvation,  but  from 
above,  from  the  participants  in  the  forces  of  religious  salvation,  in  a 

m  [Not  by  the  working  of  the  minister  but  by  the  work  administered.] 
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structure  of  hierarchy  and  dominion.  But  the  divine  origin  of  the  legal 
church  determines  also  its  attitude  toward  the  state  and  the  law  of  the 
state.  All  law  partakes  of  the  divinity  of  ecclesiastical  law.  But  besides 
the  law  revealed  by  God,  on  which  the  legal  church  is  based,  there  is  the 
natural  law  instilled  into  man  by  God,  which  the  state  is  called  upon  to 
realize.  The  law  of  the  church  and  the  law  of  the  state,  in  so  far  as  the 
latter  remains  true  to  its  destination,  flow  from  the  same  divine  source 
and  are  in  so  far  unable  to  contradict  each  other.  But  should  the  law  of 
the  state  become  alienated  from  its  divine  origin,  divine  law  takes  in¬ 
contestable  precedence.  Thus  in  superb  coherence  a  uniform  legal  world 
unfolds  from  the  dominating  center  of  revealed  divine  law. 

Sokm,  Tolstoy .  The  dangers  of  identifying  the  spiritual  and  the  legal 
church,  the  starting  point  of  the  Catholic  system,  have  been  sharply 
stated  by  Gunter  Holstein: 

If  one  wishes  to  secure  the  word  and  the  spirit  by  law  and  office  and  for 
that  reason  always  takes  law,  office,  and  spirit  for  interconnected,  then  in 
truth  one  puts  law  and  office  above  the  spirit  and  the  word;  then  —  this  is  the 
inescapable  consequence  —  it  is  ultimately  not  the  word  and  the  spirit  that 
determine  the  kind  and  conduct  of  office,  but  rather  official  and  legal  authority 
that  by  its  decision  determines  the  kind  and  content  of  the  world.1 

Fundamentally,  this  is  the  danger  which  Dostoevsky  presents  as  the 
essence  of  the  Catholic  Church,  in  his  grandiose  account  of  the  Grand 
Inquisitor  before  the  reappearing  Savior.  This  is  also  the  point  of  de¬ 
parture  of  Sohm’s  doctrine  of  the  contradiction  between  the  church  and 
ecclesiastical  law.  Legal  formalism  and  legal  compulsion  are  incom¬ 
patible  with  the  essence  of  the  church,  which  is  to  be  founded  upon  faith 
and  love,  that  is,  upon  inwardness  and  spontaneity.  Legal  formalism 
cannot  pass  upon  one’s  salvation;  legal  compulsion  cannot  enforce  a 
Christian  way  of  life.  But  in  truth  that  tension  between  the  legal  and 
the  religious  rests  not  only  on  legal  compulsion  and  on  legal  formalism, 
but  on  the  fundamental  nature  of  the  legal  way  of  thought,  its  “out¬ 
wardness,^ ”  of  which  compulsion  and  formalism  may  be  said  to  be  but 
symptoms.  According  to  the  legal  way  of  thought,  outward  behavior  is 
taken  for  essential,  the  mental  attitude  from  which  it  springs  for  sec¬ 
ondary;  behavior  that  is  outwardly  lawful  is  deemed  satisfactory  without 
a  demand  for  the  corresponding  mental  attitude;  the  discharge  of  a 
legal  duty  is  viewed  only  as  compliance  with  the  demand  and  claim  of 
another  and  with  a  legal  enactment  commanding  from  without.  In  the 
religious  view,  on  the  other  hand,  all  that  matters  is  the  mental  attitude, 
1  Holstein",  Die  Grtjndlagen  des  evangelischen  Kirchenrechts  (1928)  220. 
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faith  and  love,  neither  being  enforced  by  the  claim  of  another  person  or 
by  the  presence  of  a  command  but  both  flowing  freely  from  the  abun¬ 
dance  of  the  soul.  Moreover,  in  the  law  in  most  cases  not  only  does  a 
duty  have  a  corresponding  right  but  also  a  right  of  one  person  often 
confronts  the  right  of  another,  as  in  bilateral  contractual  relations.  This 
is  the  essence  of  commutative  justice,  which  should  be  characterized 
accordingly  as  a  mere  equalization  between  two  egoisms.  Since  it  means 
that  one  has  to  serve  another’s  advantage  only  if  he  finds  his  own  ad¬ 
vantage  therein,  conforming  to  do  ut  des}>  it  therefore  represents  the 
exact  opposite  of  a  relation  based  on  love.  But  if  such  contradictions 
between  law  on  the  one  hand  and  love  and  faith  on  the  other  are  thought 
through,  they  compel  us  to  assume  not  only  an  opposition  between  the 
church  and  ecclesiastical  law,  with  Rudolph  Sohm,  but  an  opposition 
between  religion  and  law  altogether,  with  Leo  Tolstoy.  For  the  demands 
of  the  ethics  of  Christian  love  claim  validity  not  only  for  life  within  the 
church  but  also  for  life  in  the  world,  and  here,  too,  they  everywhere 
collide  antithetically  with  the  law.  Not  only  ecclesiastical  law,  but  all 
law  would  then  be  against  God. 

Luther .  Just  as  in  the  Catholic  view  God  has  prescribed  their  laws  to 
the  church  and  the  world,  so  according  to  Rudolph  Sohm  and  Leo  Tol¬ 
stoy  the  legal  structure  of  the  church  and  the  world  rests  on  divine 
establishment;  only  this  divine  establishment,  precisely  contrary  to  the 
Catholic  view,  is  directed  toward  freedom  from  all  legal  regulation, 
toward  an  anarchic  community  of  love. 

Catholicism  teaches  that  Christ  endowed  his  church  with  a  legal  equipment 
fixed  and  unchangeable  in  its  basic  outlines.  Sohm  teaches  that  Christ  at  the 
outset  gave  his  church  an  unchangeable  organization  of  the  kind  that  excluded, 
in  principle  and  for  all  times,  any  connection  with  the  law.  The  one  is  as 
mistaken  as  the  other* 

In  the  Lutheran  view,  Jesus  neither  prescribed  nor  rejected  a  legal  order 
of  the  church;  law  is  neither  of  God  nor  against  God,  but  rather  is 
simply  without  God  —  and  it  is  against  God  only  when  it  pretends  to  be 
of  God  and  when  therefore  the  legal  church  invades  the  field  reserved  to 
the  spiritual  church.  Says  Luther: 

The  secular  regimen  has  laws  that  extend  no  farther  than  to  body  and  goods 
and  what  is  outward  on  earth,  for  over  the  souls  God  cannot  and  will  not  let 
anyone  reign  but  Himself  alone.  So  where  secular  power  presumes  to  lay 

b  [“I  give  that  you  give,”  a  formula  expressing  a  type  of  exchange  contract  in 
Roman  law.] 

2  Cf.  Kahl,  Lehrsystem  des  Kjrchenrechts  tjnd  der  Kirchenpoeitik  (1894) 
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down  laws  for  the  soul  it  encroaches  upon  the  regimen  of  God  and  but 
seduces  and  corrupts  the  soul.  Therefore  one  must  carefully  separate  the  two 
regimens  and  leave  both,  one  to  make  people  pious,  the  other  to  establish 
peace  outwardly  and  restrain  bad  works.8 

To  be  sure,  Sohm  and  Tolstoy  affirm  that  the  law  inevitably  “pre¬ 
sumes  to  lay  down  laws  for  the  soul,”  since  the  sphere  of  validity  of 
Christian  life  is  unlimited,  yet  where  the  legal  way  of  thought  begins, 
Christian  life  necessarily  ends.  But  if  law  should  thus  be  against  Chris¬ 
tianity,  Christianity  on  the  other  hand  still  cannot  be  without  law  —  a 
Christianity,  at  any  rate,  that  does  not  see  its  only  fulfillment  in  a  hero¬ 
ism  of  love.  Christian  ethics  itself  demands  of  man  not  the  superhuman 
but  only  the  human  when  it  asks  him  to  love  his  neighbor  like  himself. 
Therewith  it  tacitly  presupposes  a  minimum  measure  of  safeguarding 
self-preservation,  and  hence  the  legal  institutions  required  for  this  pur¬ 
pose.  Only  when  the  urge  to  self-preservation  has  at  least  in  part  been 
satisfied  can  the  impulse  to  love  one’s  neighbor  enter  one’s  conscious¬ 
ness  at  all. 

So  Luther  gave  progressively  more  and  more  room  to  law  beside  love, 
without,  however,  intending  in  the  least  to  relax  the  tension  between 
love  and  law;  rather  the  tension  is  put  into  every  individual  soul  and 
brought  to  a  head.  Christ’s  teaching  of  not  resisting  evil  is  thought  to 
have  contemplated  man  as  a  Christian  and  not  as  a  person  in  authority. 
“Christ  leaves  to  authority  its  right  and  office  pure,  but  teaches  his 
Christians  as  individual  people  without  office  and  regimen  how  they  for 
their  part  ought  to  live  so  that  they  desire  no  vengeance  at  all,  and  are 
so  disposed  that  if  someone  smites  them  on  one  cheek  they  are  ready  if 
need  be  to  turn  to  him  the  other  also.”  It  is  incumbent  upon  authority 
to  preserve  the  law,  but  the  injured  ought  to  do  nothing  about  it.  “So 
power  ought  to  help  and  protect  him  either  on  its  own  or  on  the  sugges¬ 
tion  of  others,  without  his  complaint,  request  or  suggestion.  Where  it 
does  not  do  so,  he  ought  to  let  himself  be  oppressed  and  injured  and  to 
resist  no  evil,  as  the  words  of  Christ  read.”  Later,  however,  Luther  per¬ 
mitted  not  only  authority  but  the  individual  himself  to  preserve  his  right: 

A  Christian  cannot  but  be  some  temporal  person  because  he  is  under 
Caesar  at  least  with  his  body  and  goods  .  .  .  ,  insofar  as  he  has  a  rank  or 
office,  house  and  home,  wife  and  children,  for  all  that  is  Caesar’s.  A  Christian 
you  are  for  your  person,  but  against  your  servant  you  are  another  person  and 
owe  him  protection.  Lo,  we  now  speak  of  a  Christian  in  relatione ,  not  as  a 
Christian  but  bound  in  this  life  to  another  person  whom  he  has  beneath  or 
above  or  even  beside  him* 

sCf.  K5hler,  Luther  und  die  Juristen  (1873)  8-9. 

*Cf.  KQhler,  op.  cit .  12, 13-14. 
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The  Christian;  then,  ought  to  live  in  two  worlds  at  once:  as  a  Christian 
in  one,  as  a  temporal  person  in  the  other;  but  he  ought  to  live  in  the 
world  of  the  law  as  if  he  did  not  live  therein. 

The  law  thus  remains  quite  unconsecrated  and  without  essence,  un¬ 
related  to  religion  and  indifferent  to  religion.  “Secular  law  is  a  weak, 
poor,  impure  law,  which  miserably  maintains  temporal  peace  and  the 
life  of  the  belly.  Nor  is  there  any  difference  on  this  score  between 
ecclesiastical  law  and  the  law  of  the  state,  for  in  Luther’s  view  ecclesias¬ 
tical  law  was  law  of  the  state.  His  interest  was  confined  altogether  to  the 
reformation  of  the  teaching  of  the  church;  the  law  of  the  church  he 
considered  a  work  of  man  without  any  religious  significance.  The  form 
of  the  Catholic  episcopal  church  might  as  well  survive  as  a  legal  organi¬ 
zation  without  religious  significance  if  only  it  filled  itself  "with  the  con¬ 
tent  of  true  Evangelical  teaching.  This  it  did  not  do,  and  so  it  was 
necessary  for  Protestantism  to  establish  a  new  legal  organization  outside 
of  the  Catholic  Church.  But  Luther,  in  his  apostolic  idealism,  in  his 
superb  and  fatal  indifference  toward  all  religiously  insignificant  out¬ 
wardness,  regarded  legal  organization  as  not  a,  religious  but  a  secular 
task,  and  hence  a  task  not  of  the  church  but  of  the  state.  The  ruler  of  a 
territory  as  an  “outstanding  member  of  the  church”  has  the  duty  to 
extend  the  benefits  of  his  ruling  power  to  the  church  and  to  organize  and 
govern  the  church  together  with  and  within  the  state.  “The  entire  law 
becomes  free  for  the  temporal  sword  and  its  authority:  there  are  no 
essentially  different  ecclesiastical  and  secular  laws.”  5 

Constitution  of  the  Evangelical  Church.  As  a  consequence  of  Luther’s 
view  of  the  law  (unlike  Calvinism),  the  Protestant  spirit  at  first  found 
no  organized  expression  in  its  ecclesiastical  constitution,  which  was 
purely  of  the  state;  to  the  single  spiritual  church  there  corresponded  a 
different  legal  church  within  each  territorial  boundary;  together  with 
the  state,  the  church  came  under  the  dominion  of  the  absolute  ruler.  To 
be  sure,  the  state  which  Luther  called  upon  to  organize  the  church  was 
regarded  by  him  as  a  Christian  state,  and  its  head  not  only  as  holder  of 
the  state-power  but  also  as  a  member  of  the  church  and  thus  subject  to 
its  obligations.  The  more  the  Christian  state  was  secularized,  the  more 
the  organs  of  the  state  must  appear  as  foreign  bodies  in  the  constitu¬ 
tional  life  of  the  church.  So  in  the  juridical  and  legislative  work  of  cen¬ 
turies  the  Evangelical  church  gradually  has  been  separated  from  the 
state,  it  has  developed  toward  independence  and  unity,  arriving  at  last 
at  the  conclusion  of  the  Constitution  of  Weimar  [of  1919],  Article  137: 
“There  is  no  established  church  of  the  state.”  At  the  same  time,  the 

5  Holstein,  op.  cit .  87. 
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Evangelical  church  has  become  more  and  more  conscious  of  the  legal 
form  that  corresponds  to  its  essence.  Distinct  from  the  Catholic  view 
which  takes  the  church  for  a  value  of  its  own,  in  the  Evangelical  view 
the  church  is  an  institution  of  human  expediency  in  the  service  of  the 
individual  souls  who  alone  are  of  religious  value;  accordingly,  its  con¬ 
stitution  is  to  be  built  up  from  below,  from  the  individuals.  To  the 
organization  of  the  Catholic  Church  by  transpersonal  dominion,  there 
corresponds  in  the  Evangelical  church  a  formative  will  toward  individu¬ 
alistic  association.  If  one  is  permitted  to  apply  political  categories  to  the 
constitution  of  the  church,  one  would  have  to  call  it  both  democratic  and 
liberal  in  its  essential  features.  It  is  democratic  inasmuch  as  its  organiza¬ 
tion,  in  accordance  with  the  religious  thought  of  universal  priesthood,  is 
in  the  last  analysis  supported  by  the  individuals  associated  in  the  church; 
it  is  liberal  inasmuch  as  it  gives  room  to  the  sovereignty  of  faith,  that  is, 
the  sovereignty  of  God  who  works  faith,  so  that  it  must  forgo  the  exercise 
of  influence  where  the  truly  religious  life  within  the  church  begins. 

Here,  then,  we  have  arrived  at  the  point  where  the  distinction  between 
the  Catholic  and  Evangelical  views  of  ecclesiastical  law  consistently  un¬ 
folds.  In  Protestantism,  the  church  in  the  sense  of  faith  cannot  assume 
the  form  of  a  legal  church,  for  this  faith  means  not  indeed  the  fides  quae 
creditur  but  the  fides  qua  creditor ;c  the  faith  that  is  taken  for  a  sum 
total,  not  of  intellectual  truths  of  the  creed,  but  of  individual,  volun¬ 
taristic-emotional  acts  of  believing,  is  incapable  of  legal  formulation.  In 
Catholicism,  on  the  contrary,  ecclesiastical  law  as  the  legal  shell  of  a 
fixed  kernel  of  truths  of  the  creed  is  as  possible  as  it  is  necessary.6 


Section^ 

The  Law  of  Nations 

Whereas  the  community  which  has  come  to  prevail  throughout  the  peoples  of  the 
earth  has  now  reached  so  far  that  the  violation  of  law  at  one  place  of  the  earth  is 
felt  at  all  places ;  the  idea  of  a  right  of  world  citizenship  is  no  fantastic  ‘and  extrava¬ 
gant  conception  of  the  law ,  but  a  necessary  completion  of  the  unwritten  code  of 
constitutional  as  well  as  international  law  into  a  public  law  of  men  generally ,  and 
thus  into  eternal  peace .  —  Immanuel  Kant 

It  is  essentially  inherent  in  legal  order  to  be  universal.  The  law  cannot 
lay  down  a  partial  regulation  without,  by  the  very  selection  of  the  part 
of  human  relations  to  be  regulated,  also  taking  a  stand  on  the  unregu- 

e  [Not  the  creed  in  which  one  believes  but  the  creed  by  which  one  believes.] 
eCf.  Barion,  Rudolph  Sohm  tjnd  die  Grtjndlegtjng  des  Kirchenrechts 
(Recht  tjnd  Staat,  vol.  8;  1931) 
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lated  part  —  precisely  by  precluding  legal  effects  there.  Consequently,  a 
“legal  vacuum”  is  always  devoid  of  law  only  by  virtue  of  the  legal  order's 
own  will;  in  the  strict  sense,  it  is  not  at  all  devoid  of  law,  it  is  not  a  field 
of  facts  legally  unregulated,  but  one  legally  regulated  in  a  negative  sense, 
by  denying  any  legal  effect.  In  the  alleged  legal  vacuum  the  legal  order 
has  willed  nothing  —  not,  by  any  means,  willed  not  to  will,  which  would 
indeed  be  a  contradiction  in  terms. 

The  Problem .  Thus,  what  seems  to  be  anarchy  beside  or  above  a  legal 
order  is  in  truth  anarchical  regulation  of  the  field  of  facts  in  question  by 
the  legal  order,  its  delivery  to  the  free  play  of  the  forces  working  therein. 
So,  too,  from  the  standpoint  of  a  particular  legal  order,  another  legal 
order  is  valid  only  because  the  former  has  made  room  for  the  latter.  To 
be  sure,  that  other  legal  order  in  turn  claims  to  be  valid  of  its  own 
strength  and  in  turn  to  have  created  the  very  possibility  of  other  legal 
orders  being  valid.  Therefore,  the  claim  to  validity  by  any  particular 
legal  order  embraces  the  entire  globe.  Indeed,  the  fact  that  “private  and 
penal  international  law”  a  is  an  element  of  the  national  legal  order  clearly 
shows  that  domestic  law  claims  to  deal  with  all  foreign  states  of  facts  as 
well,  if  in  most  cases  negatively,  by  denying  domestic  legal  effects. 
Every  legal  order  raises  the  claim  to  be  world  law;  in  every  legal  order 
there  is  contained  the  postulate  of  the  “unity  of  the  normative  system” 
(Kelsen).  This,  on  the  one  hand,  implies  a  world  law  to  crown  the  legal 
order  as  a  matter  of  conceptual  necessity,  since  each  individual  national 
legal  order  pretends  to  contain  within  itself  that  world  law  completing 
the  legal  system.  On  the  other  hand,  since  each  raises  that  claim  in  con¬ 
tradiction  to  all  others,  the  requirement  of  legal  certainty  postulates  the 
existence  of  a  law  of  nations  above  all  national  legal  orders.  Suggested 
therewith,  to  be  sure,  is  also  what  renders  the  law  of  nations  problemati¬ 
cal:  Its  own  universal  claim  to  validity,  whereby  each  legal  order  can  be 
deemed  valid  only  within  a  particular  sphere,  contradicts  the  universal 
claim  to  validity  of  each  national  law,  which  can  but  resort  to  its  own 
will  to  ascribe  validity  to  the  law  of  nations. 

Individualism:  The  World  State .  In  the  individualistic  view  of  the  law, 
to  be  sure,  this  problem  is  resolved  very  simply.  The  individual  state  is 
destined  to  be  submerged  in  the  universal  state:  the  individual  without 
individuality  and  hence  also  without  nationality  is  born  a  citizen  of  the 
world.  The  line  of  thought  that  starts  with  the  individual  without  indi¬ 
viduality  leads  irresistibly  to  the  state  of  mankind  without  nationality. 

a  [Continental  terms  embracing  conflict  of  laws  in  the  fields  of  private  and  penal 
laws.] 
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The  segregation  of  mankind  into  states  and  nations  is  historically  acci¬ 
dental  and  provisional;  the  individualistic  view  of  the  state  makes  logi¬ 
cally  possible  only  the  world  state  which  is  to  embrace  all  mankind 
without  so  much  as  meeting  on  its  way  the  nation.  “If  individualism 
proceeds  consistently  it  may  indeed  arrive  at  the  world  state  by  expand¬ 
ing  the  boundaries  of  the  state  —  it  will  not  be  able  to  arrive  at  the  law 
of  nations  as  a  legal  order  above  and  between  the  states.”  1  It  is  possible 
to  go  back  from  the  world  state  to  the  nations  as  technical  administrative 
subdivisions,  as  provinces  of  mankind  with  a  common  language;  but  in 
the  systematic  view  —  not,  of  course,  in  the  historical  view  —  the  nation 
as  thus  understood  would  be  because  of  and  after,  and  not  before,  the 
world  state,  just  as  the  municipality  is  conceivable  only  within  the  state. 

The  pure  idea  of  law  in  and  of  itself  pays  no  regard  to  the  separation  of 
society  into  individual  states.  From  the  universal  validity  of  the  juridical 
law  there  directly  follows  the  necessity  of  a  legal  community  which  extends 
over  the  whole  of  society.  The  existence  of  a  plurality  of  states,  and  of  bodies 
politic  generally,  is  legally  accidental.  It  is  neither  demanded  nor  rejected  by 
the  law’.  It  remains  a  question  of  expediency  whether  and  how  far  separate 
legal  organizations  in  society  are  desirable  according  to  such  accidental  bound¬ 
aries  as  are  determined  by  geographical  conditions  or  by  language,  customs 
and  usages,  religion,  race,  and  similar  factors. 

Thus  Leonard  Nelson.2  From  such  a  line  of  thought  there  may  con¬ 
sistently  follow  only  a  decentralized  world  state  but  not  a  league  of 
nations.  So,  in  fact,  in  Kant’s  eyes  the  league  of  nations,  as  the  looser 
combination  of  states,  is  but  a  substitute  for  the  impracticable  world 
state.3  But  the  world  state  is  marked  by  the  same  lack  of  individuality 
as  the  individual  without  individuality,  on  whom  it  is  ultimately 
founded.  Just  as  it  springs  from  abstract  humanity  in  men,  so  it  flows 
into  humanity  as  abstract  universality  and  not  mankind  as  a  concrete 
whole,  into  humankind  as  a  “generic  name  in  the  natural  system”  and 
not  as  a  “generic  subject  in  historical  reality”  (Scheler).  For  this 
reason,  Lagarde  calls  the  state  of  mankind  as  thus  understood  the  “gray 
international.” 


Transindividualism:  The  Dogma  of  Sovereignty  and  the  Denial  of  the 
Law  of  N ations .  The  thought  of  the  world  state  belongs  to  an  age  when 
the  state  was  conceived  solely  from  the  standpoint  of  the  thought  of 

1  Binder,  Philosophie  des  Rechts  (1925)  562. 

8  System  der  philosophischen  Rechtslehre  und  Politik  (1924)  51 1  et  seq. 

3  Herbert  Kraus,  Das  Problem  internationaler  Ordnung  bei  Immanuel 
Kant  (1931)  30. 
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law  —  as  a  “union  of  men  under  juridical  laws”  (Kant)  — and  was  not 
yet  connected  with  the  concepts  both  of  the  nation  and  of  power.  It  is 
the  thought  of  the  national  power  state  that  found  its  juridical  expression 
in  the  dogma  of  sovereignty.  But  in  the  attempts  to  think  of  the  sover¬ 
eign  state  as  nevertheless  subject  to  the  law  of  nations  there  is  repeated, 
move  by  move,  the  futile  endeavor  of  the  individualistic  theory  of  law 
to  get  at  the  state  from  the  sovereign  individual  human  being  with  his 
inalienable  rights  of  man.  In  both  cases,  the  solution  was  sought  in  the 
thought  of  self-obligation  —  by  founding  the  state  upon  the  social  con¬ 
tract  and  the  law*  of  nations  upon  the  consensus  of  states.  In  both  cases, 
on  closer  analysis  the  seeming  self-obligation  turns  out  to  be  obligation 
from  without.  “By  self-obligation,  one  may  explain  everything,  except 
only  this,  that  if  there  is  to  be  a  law  of  nations  there  must  be  obligation 
from  without  by  virtue  of  which  the  free  self-absolution  from  the  al¬ 
legedly  free  self-obligation  would  be  violative  of  the  law.”  4  The  very 
appearance  of  self-obligation  could  arise  only  from  substituting  for  the 
concrete  individuality  the  abstract  individual  consistently  guided  by  his 
true  interest  alone.  From  the  concrete  individuality,  the  path  leads  not 
to  the  social  contract  but  to  anarchy.  So,  too,  from  the  starting  point  of 
the  concrete  individuality  of  the  state,  consistent  reasoning  leads  not  to 
the  law  of  nations  but  to  the  anarchy  of  states.  For  “anarchical  law” 
(Jellinek)  is  a  contradiction  in  itself;  a  “'law  of  coordination”  is  conceiv¬ 
able  only  on  the  basis  of  a  law  of  subordination,  as  in  private  law,  and 
not>as  a  legal  order  topped  by  no  higher  order,  like  the  law  of  nations. 
On  the  basis  of  anarchical  coordination,  even  the  partial  self-obligation 
by  a  concrete  contract  is  inconceivable.  If  no  higher  norm  binds  my  will 
of  today  to  my  will  of  yesterday  it  cannot  be  explained  why  it  should 
remain  bound  to  it.  Just  as  anarchism  in  its  extreme  form  —  in  Max 
Stirner  —  denies  even  the  binding  force  of  contracts,  so  the  dogma  of 
sovereignty,  by  recognizing  the  clausula  rebus  sic  stantibus, h  leads  at 
least  to  a  considerable  loosening  of  the  obligation  of  international  trea¬ 
ties.  Thus,  from  the  standpoint  of  the  dogma  of  sovereignty,  consistency 
requires  the  denial  of  the  legal  nature  of  the  law  of  nations,  indeed,  even 
of  the  binding  force  of  treaties  among  states.5 

But  the  dogma  of  sovereignty  itself  provokes  immanent  criticism.  The 

*Cf.  Richard  Thoma  in  Jus  naturae  et  gentium,  eine  Umfrage  zum 
GedXchtnis  des  Hugo  Grotius  (Reprint  from  (1925)  24  Zeitschrift  fur  Inter¬ 
nationales  Recht)  67. 

b  [In  treaties,  a  clause  or  an  implication  that  the  obligation  is  subject  to  the 
condition  that  the  circumstances  remain  unchanged.] 

5  Heller,  Die  Souveranitat  (1927)  161,  gives  an  outright  definition  of  sov¬ 
ereignty  as  the  quality  of  a  state  by  which,  resting  on  its  absolute  claim  to  preserve 
itself,  it  “maintains  itself  absolutely  in  a  given  case  even  against  the  law.” 
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conception  of  the  law  of  nations  as  an  anarchical  law  of  coordination 
starts  from  the  possibility  of  the  simultaneous  existence  of  a  plurality 
of  sovereign  states.  In  truth,  however,  “the  state,  inasmuch  as  it  is 
declared  sovereign,  i.e..  taken  for  absolute  and  presupposed  as  supreme 
legal  entity,  must  be  the  sole  legal  enity;  that  is,  .  .  .  the  sovereignty 
of  the  one  state  excludes  the  sovereignty  of  any  other  state,  and  there¬ 
with  excludes  any  other  state  as  a  sovereign  community.”  6  “The  sover¬ 
eignty  of  the  one  state  would  immediately  exclude  that  of  the  other  and 
thus  destroy  itself  as  a  universal  legal  principle.”  7  Each  state  is  thought 
of  as  sovereign  for  the  area  of  its  dominion,  but  an  absolute  claim  of 
validity  for  a  limited  area  of  validity  is  a  contradictio  in  adjecto.c  That 
sovereignty  is  incapable  of  being  limited  to  a  definite  substantive  field 
has  surely  become  clear  on  every  side  in  the  controversy  against  the 
doctrine  of  the  division  of  sovereignty  in  federalism.  But  what  applies 
to  the  substantive  field  of  validity  is  no  less  true  for  the  territorial  field 
of  validity.  The  reason  why  not  every  individual  sovereign  legal  order 
raises  the  claim  to  rule  over  the  entire  globe  is  only  this,  that  it  stops  at 
the  state  boundary  by  virtue  of  wise  self-limitation,  and  not  that  at 
such  boundary  another  legal  order  bade  it  stop  —  for  if  it  had  to  give 
vray  to  that  it  would  of  course  not  be  sovereign.  Every  state  draws  its 
state  boundary  for  itself,  as  in  the  Reich  Constitution  [of  1919],  Article 
2 ; d  and  from  the  standpoint  of  the  dogma  of  sovereignty  it  is  nothing 
but  a  happy  accident  that  the  boundary  of  a  state  fixed  by  itself  coin¬ 
cides  with  the  boundaries  of  adjacent  states  fixed  by  themselves.  But  if 
accident  is  what  is  inexplicable,  this  implies  that  the  dogma  of  sover¬ 
eignty  is  unable  to  explain  such  a  simple  fact  as  the  mutual  compatibility 
of  the  constitutions  of  states  fixing  boundaries  between  the  states.  More¬ 
over,  it  is  unable  to  explain  the  mutual  recognition  of  states  by  each 
other  as  subjects  of  the  law  of  nations  and  contracting  parties  to  treaties, 
endowed  with  equal  rights.  From  the  standpoint  of  the  dogma  of  sover¬ 
eignty,  the  same  conflicts  arise  here  as,  in  the  relation  of  the  state  and 
the  church,  between  the  legality  theory  and  the  privilege  theory  of  the 
concordats: e  To  each  state,  the  recognition  of,  or  the  treaty  promise  to, 
any  other  state  would  appear  as  a  favor  granted  to  the  other  party  by 

•Thus  Kelsen,  Allgemeine  Staatslehre  (1925)  106. 

7  Thus  Nelson,  op.  cit.  $17. 

c  [Contradictory  qualification.] 

d  [“The  area  of  the  Reich  consists  of  the  areas  of  the  German  states.  Other  areas 
may  be  included  in  the  Reich  by  Reich  statute  if  their  populations  by  virtue  of  the 
right  of  self-determination  so  desire.”] 

*  [According  to  the  former  theory,  the  concordat  is  valid  as  a  law  enacted  uni¬ 
laterally  by  the  state;  according  to  the  latter,  it  is  valid  as  a  privilege  granted 
unilaterally  by  the  church.] 


LEGAL  PHILOSOPHY 


217 

way  of  a  unilateral  legal  act.  So  the  picture  of  the  group  of  states  that 
the  dogma  of  sovereignty  offers  is  not  that  of  a  legal  community  of 
subjects  of  law  who  are  mutually  obliged  to  recognize  one  another. 
Rather  it  is  that  of  an  arena  full  of  beasts  of  prey,  each  of  whom  claims 
to  remain  sole  master  of  the  place,  but,  unable  to  destroy  or  drive  out 
one  another,  growling  and  snarling  they  pass  by  one  another  for  a  while. 

The  thought  of  the  sovereignty  of  the  state  completely  resembles  that 
natural  law  thought  of  the  sovereign  individual  human  being  who  brings 
his  pre-state  right  of  man  with  him  into  the  state  and  claims  to  form  the 
state  in  accordance  with  that  right  of  man.  It  has  since  been  recognized 
that  man  does  not  as  a  subject  of  law  enter  the  state  but  is  elevated  to  a 
subject  of  law  by  the  state  only.  But  sovereignty  is  nothing  else  than  the 
quality  of  being  a  subject  of  the  law  of  nations:  A  state  is  not  a  subject 
of  the  law  of  nations  because  it  is  sovereign,  but  it  is  sovereign  because 
it  is  a  subject  of  the  law  of  nations.  So  the  concept  of  sovereignty  is  to 
be  developed,  not  out  of  natural  law  speculation  independent  of  the  law 
of  nations,  but  precisely  out  of  the  law  of  nations.  Worked  out  by  this 
method,  it  does  not  mean  that  above  a  state  there  is  no  further,  legal 
power  on  earth  (hence,  as  one  would  have  to  conclude,  not  even  a  law  of 
nations) ;  rather  it  means  just  this,  that  the  state  is  immediately  under 
the  law  of  nations,  that  it  “of  right  ovres  obedience  to  no  other  legal 
norms  than  those  of  the  law  of  nations.”  8  Therewith  a  law  of  nations 
above  sovereign  states  ceases  to  be  a  contradictio  in  adiecto;  it  becomes, 
indeed,  a  tautology. 

Trans  personalism:  Law  0}  Nations  and  League  0}  Nations .  Sovereign 
national  states,  bound  together  by  a  law  of  nations  and  a  league  of 
nations  —  this  is  the  foreign  policy  objective  set  by  the  transpersonal 
thought  of  culture  and  work.  Transpersonalism  on  the  one  hand  turns 
against  the  dissolution  of  the  national  states  into  a  world  state.  It  cannot 
overlook  the  fact  that  the  individual  is  culturally  creative  only  in  the 
national  community.  But  it  turns  just  as  much  against  taking  the  na¬ 
tional  state  for  absolute  in  the  form  of  the  anarchy  of  states;  for  it  is 
equally  unable  to  overlook  the  fact  that  the  cultural  tasks  themselves 
are  international  in  nature.  There  is  no  particular  German  truth,  beauty, 
or  morality  to  constitute  tasks  of  cultural  work.  A  cultural  nation  and 
a  national  culture  cannot  be  thought  of  as  purposes.  The  national  tinge, 
like  the  personal  touch,  must  not  even  be  a  secondary  thought  in  cul¬ 
tural  work.  He  who  seeks  not  for  the  cause  but  for  his  own,  for  the  vain 

8Cf.  Thoma,  op.  dt.  69;  Viktor  Bruns,  Volkerrecht  als  Rechtsordnung 
(Reprint  from  Zeitschrift  fur  auslXndisches  Ofeentliches  Recht  und 
VOlkerrecht)  34. 
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expression  of  individual  or  national  peculiarity,  will  fail  the  cause  and 
yet  not  arrive  at  his  personality  or  his  nation.  Like  the  personality,  the 
nation  belongs  to  those  values  which  one  attains  by  not  striving  for 
them  —  only  by  self-forgetful  devotion  to  the  cause.  It  is  a  symptom, 
but  not  a  remedy,  of  immature  and  weak  national  consciousness  to  strive 
for  national  character  in  all  one’s  utterances.  Life  while  it  is  being  lived 
is  subject  to  the  universally  valid  laws  of  the  good,  the  true,  the  beauti¬ 
ful;  only  the  life  that  has  been  lived  becomes  subject  to  the  evaluations 
of  “personality”  and  “nation.”  They  belong  to  history;  and  it  is  char¬ 
acteristic  of  a  history-minded  age  to  believe  that  evaluations  that  belong 
exclusively  to  subsequent  historical  contemplation  may  be  transferred 
into  life  to  determine  goals.  National  consciousness  was  always  strongest 
when  a  nation  believed  itself  to  be  called  upon  to  be  the  missionary  of 
a  transnational  idea.  This  is  the  structure  of  national  consciousness:  the 
consciousness  of  a  people  to  be  the  first-born  carrier  of  a  human  value, 
to  be  a  “people  of  humanity.”  Thus  national  consciousness  itself  is 
unaware  of  the  national  peculiarity  of  its  postulates  and  achievements  — 
to  determine  how  far  they  were  nationally  conditioned  and  colored  is  a 
later  task  of  history.  The  only  way  of  a  people  sure  of  itself  is,  not  to 
create  a  distinct  national  culture  mirroring  itself,  but  to  create  human 
values  and  leave  it  to  subsequent  generations  to  recognize,  in  what  is  in 
substance  valuable,  the  characteristic  national  handwriting  as  well.  On 
the  one  hand,  then,  culture  is  directed  toward  transnational  goals;  on 
the  other  hand,  those  cultural  goals  can  be  realized  only  in  the  nation 
and  in  national  forms.  This  is  the  ground  on  which  to  call  for  an  inter¬ 
national  cultural  community  on  the  basis  of  national  cultural  differen¬ 
tiation,  for  a  uniform  but  decentralized  organization  of  the  world. 

The  Reality  of  the  Law  of  Nations .  Again,  the  fundamental  tripartite 
division  of  legal  philosophical  standpoints  has  proved  its  fruitfulness: 
Individualism  required  the  world  state;  the  transindividualistic  view  of 
the  state  and  the  law  led  to  the  dogma  of  sovereignty  and  the  denial  of 
the  law  of  nations;  the  transpersonalistic  view  turned  out  to  be  the 
foundation  of  the  law  of  nations  and  the  League  of  Nations.  To  the 
latter  view,  then,  the  trend  of  the  development  of  reality  conforms.  For 
there  is  a  positive  law  of  nations,  supported  by  a  common  will  above  the 
states,  laid  down  in  express  agreements  and  in  tacitly  acknowledged 
customary  law.  To  be  sure,  only  a  small  part  of  international  legal  rela¬ 
tions  is  regulated  in  one  or  the  other  way.  But  to  the  filling  of  gaps  there 
apply  the  principles  of  finding  the  law  which  are  formulated  in  the  clas¬ 
sical  Article  i  of  the  Swiss  Civil  Code.f  The  jegal  rule  to  be  applied  is  to 

f  [“The  statute  applies  to  all  legal  questions  for  which  it  expressly  or  construe- 
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be  gathered  in  the  first  place  from  “tried  doctrine  and  tradition,77  that  is, 
those  legal  ^principles,  regarded  as  universally  valid,  whirl]  havp  takpn 
shap&£n.fbp  hasis-oLaatural  law  and  have  not  ceased  to  dominate  men’s 
minds  even  after  ..natural,  law  has  turned  from  an  absolute  necessity  of 
reason  into  a  superb  fact  of  history,  and  which  thus  become  part  of 
the  positive  law  of  nations.9  In  the  second  place,  he  who  is  charged  with 
a  decision  under  the  law  of  nations  is  to  “decide  according  to  the  rule  he 
would  lay  down  as  a  legislator.”  This  seems  to  hypostatize  right  law  as 
positive  law  and  to  blur  the  sharp  line  between  absolute  worth  and  real 
validity  of  the  law.  In  truth,  that  objection  does  not  avail  in  the  applica¬ 
tion  piJjat.erna.tional.  1a,w~a*iv  more  than  it  does  in  adjudication  in  na¬ 
tional  law.  For  back  of  the  individual  legal  rule  that  is  creatively  found 
in  thisway ,  there  stands  the  common  will,  of  the  state  and  above  the 
states,  which  supports  the  whole  legal  order  within  as  well  as  above  the 
states:  That,  as  between  the  individuals,  so  too  between  the  states,  there 
shall  be  law;  and  inherent  in  this  common  will  for  law  is  the  tendency 
toward  universal  coherence,  tolerating  no  lacunae  or  legal  vacua,  which 
has  been  mentioned  at  the  beginning  of  this  section.10 

^  But  the  dogma  of  sovereignty,  vacillating  between  a  reluctant  affirma¬ 
tion  and  an  open  denial  of  the  law  of  nations,  is  characterized  by  its 
acknowledgment  of  the  right  to  war,  which  accordingly  is  both  a  phe¬ 
nomenon  and  a  denial  of  the  law  of  nations. 


Section  29 
War 

Pax  optima  rerum.*  —  Ancient  device  of  the  seal  of  the  University  of  Kiel 

The  value  of  war  must  be  judged  not,  as  is  frequently  done,  on  the 
basis  of  its  favorable  or  unfavorable  secondary  effects,  but  solely  accord¬ 
ing  to  how  far  it  satisfies  its  peculiar  function.  If  really  war,  and  war 
only,  were  apt  to  test  and  awaken  heroic  virtues  and  vital  forces,  still  it 
could  not  be  judged  on  this  basis  any  more  than  legal  procedure  could 

lively  provides.  If  no  provision  can  be  gathered  from  the  statute,  the  judge  shall 
decide  according  to  customary  law  or,  where  such  is  lacking  as  well,  according  to 
the  rule  he  himself  would  lay  down  as  a  legislator.  In  so  doing  he  follows  tried 
doctrine  and  tradition.”] 

®Cf.  Ernst  Troeltsch,  Naturrecht  unp  Humanitat  in  per  Weltpqlitie 
(1923),  and  my  'commentstEerfeon  in  Jus  nattjrae  et  gentium,  bine 

et  sef. -  - 

10  Cf.  Bruns,  op.  cit .  31. 

*  [The  best  of  things  is  peace.] 
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be  judged  on  the  basis  that  it  exercises  acumen  and  increases  knowledge 
of  the  law.  Xow  the  specific  meaning  of  war  is  victory  and  defeat,  hence 
decision  of  a  dispute;  whether  this  is  the  decision  of  a  legal  dispute  or 
of  a  dispute  of  interests,  that  is,  of  a  collision  of  values,  is  to  be  discussed 
still  further.  Criticism  of  war  can  result  solely  from  the  inquiry  whether 
it  represents  a  meaningful  method  of  deciding  disputes.1 

Ethics  of  War,  Applying  to  war,  then,  successively  the  methodical  in¬ 
struments  of  all  those  philosophical  disciplines  which  are  concerned  with 
the  evaluation  of  human  action,  it  follows  that  ethics  is  unable  to  solve 
the  problem  of  war.  The  ethical  value  judgment  relates  not  to  war  and 
the  decision  contained  therein,  but  to  the  part  of  the  individual  in  the 
war,  his  war  guiltlessness  or  his  war  guilt.  But  war  guilt  cannot  very 
well  mean  anything  else  but  to  have  wanted  the  war.  Taken  in  this 
sense,  however,  war  guilt  cannot  be  determined  unequivocally  at  all. 
For,  as  long  as  war  is  valid  as  a  legal  institution,  every  diplomatic  step 
involves  the  dolus  eventualis  b  of  a  war,  no  matter  how  thinly  diluted, 
and  all  politics  is  oriented  toward  the  possibility  of  war.  War,  according 
to  the  well-known  saying,  is  but  the  continuation  of  politics  with  differ¬ 
ent  means,  not  so  much  because  politics  determines  the  essence  of  war 
as  because  war  determines  the  essence  of  politics.  The  currency  of  the 
bank  note  depends  on  the  bank’s  gold  reserve,  without  people  through 
whose  hands  the  note  passes  even  remotely  thinking  of  it  in  most  cases. 
Just  so  the  most  trifling  diplomatic  step,  even  if  accompanied  by  no 
thought  of  the  ultima  ratio ,c  derives  its  efficacy  from  the  available 
amount  of  men  and  rifles,  horses  and  cannon,  airplanes  and  tanks  that 
may  be  used  if  need  be  to  enforce  it.  Politics  is  related  to  war  like  the 
threat  of  violence  to  violence  itself;  and  it  must  finally  lead  to  war,  even 
against  the  will  of  those  carrying  on  politics,  from  the  same  necessity 
which  causes  any  other  threat  that  remains  ineffective  to  turn  into 
violence.  One  cannot  continually  strike  against  the  sword  without  being 
compelled  in  a  given  case  also  to  strike  with  the  sword. 

Legal  Philosophy  of  War.  Only  the  question  of  war  guilt  is  a  question 
of  ethics;  but  the  question  of  the  right  to  war,  of  the  just  war,  is  a 

1  On  the  following  cf.  Radbruch,  Zur  Philosophic  dieses  Krieges ,  44  Archiv  fur 
Sozialwissenschaft  139  et  seq. ;  Scheler,  Der  Genius  des  Krieges  und  der 
Deutsche  Krieg  (1915),  but  also  Scheler,  Die  Idee  des  Friedens  und  der 
Pazifismus  (1931). 

b  [“Eventual  intent.”  This  civil  law  term  refers  to  criminal  intent  in  cases  where 
the  result  of  the  criminal  act  was  contemplated  as  possible,  though  not  necessary, 
and  was  desired  or  acquiesced  in  by  the  criminal.] 

*  [The  ultimate  argument.] 
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question  of  legal  philosoph\\  The  legal  theories  of  war  seek  the  criterion 
of  the  just  war  in  this,  that  it  is  a  reaction  against  an  injury  suffered  or 
imminent,  that  is,  retaliation,  enforcement  of  a  claim,  or,  especially, 
self-defense.  But  if  war  really  were  nothing  else  than  the  settling  of  legal 
questions,  then  in  the  eyes  of  anyone  who  does  not  believe  in  a  prestabi¬ 
lized  harmony  of  law  and  power  it  would  be  the  most  unfit  means  con¬ 
ceivable  to  that  end,  a  form  of  proceeding  which  national  legal  pro¬ 
cedure  has  left  far  behind  ever  since  the  abolition  of  trial  by  combat. 
Again,  it  would  certainly  not  be  what  it  has  been  glorified  for:  “the 
mover  of  the  human  race.”  For,  since  the  law-  is  always  on  the  side  of 
the  status  quo.  to  make  the  right  to  war  depend  upon  injury  suffered 
or  threatened  means  to  award  it  always  to  him  who  aims  to  preserve, 
and  never  to  him  who  aims  to  change,  the  traditional  system  of  states; 
it  means  to  attribute  unchangeability  for  all  times,  as  of  right,  to  the 
historical  accident  of  what  at  the  time  happens  to  be  the  division  of  the 
surface  of  the  earth.  Above  all,  however,  the  legal  theories  of  w^ar  elimi¬ 
nate  the  concept  of  war  itself.  If  the  just  war  were  really  nothing  else 
but  self-defense  against  injustice,  then  would  the  resistance  of  the  op¬ 
ponent,  self-defense  against  self-defense,  be  absurd  and  an  additional 
injustice,  the  war  would  be  a  punitive  expedition  against  a  morally  in¬ 
ferior  opponent,  the  enemy  would  be  a  criminal,  and  the  character  of 
war  as  a  duel  between  opponents  of  equal  rights  would  be  eliminated.2 
Therefore,  the  task  of  war  cannot  be  to  prove  existing  law  but  can  only 
be  to  create  new  law.  The  right  to  victory  is  not  the  presupposition  but 
the  effect  of  the  war;  only  by  the  wTar  is  it  gained  and  proven. 

Historical  Philosophy  of  War.  Therewith  we  pass  from  the  legal  phi¬ 
losophy  to  the  historical  philosophy  of  war.  For  evaluating  events  on  the 
basis  of  their  effects  belongs  to  the  philosophy  of  history.  The  just  war 
would  then  be  the  victorious  war.  Yet,  on  the  other  hand,  the  question 
of  the  just  war  will  call  for  an  answer  not  by  the  war  only  but  in  advance 
of  the  war.  The  right  to  war  that  is  then  in  question  cannot  be  the  right 
to  victory,  which  is  established  only  by  the  victory,  but  only  the  right 
to  enter  into  the  state  of  war.  But  at  the  same  time  the  legal  philosophi¬ 
cal  view  of  the  just  war,  which  always  admitted  application  to  one  or 
the  other  party  only,  is  replaced  by  the  concept  of  the  war  that  is  equally 
just  on  both  sides.  For  only  if  the  justice  of  war  is  thus  referred  really  to 
the  war  in  its  entirety,  and  not  only  to  the  position  of  the  one  or  the 

*  The  Kellogg  Pact,  by  outlawing  wars  of  aggression,  has  therefore  excluded  wars 
in  their  previous  sense  altogether.  The  defense  which  even  under  the  Kellogg  Pact 
is  admissible  against  aggression  is  not  a  war  of  defense,  since  it  opposes  right  to 
wrong,  whereas  war  presupposes  opponents  of  equal  rights. 
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other  belligerent,  is  there  a  thought  on  which  respect  of  the  enemy  and 
equal  rights  of  the  opponents,  essential  to  war,  may  be  based.  In  the  his¬ 
torical  philosophical  view,  on  the  one  hand,  the  war  is  justified  for  the 
victor  by  his  victory  and,  on  the  other  hand,  entrance  into  war  must  have 
been  justified  also  for  the  belligerent  who  is  subsequently  vanquished. 
This  dilemma  is  resolved  by  a  reflection  upon  the  difference  between 
“significance"  and  “meaning.”  “Significance”  we  ascribe  to  an  event  when 
“values  are  at  stake,”  “meaning”  we  ascribe  to  it  when  it  originates 
values.3  A  war  that  is  fought  for  a  “good  cause”  is  significant  even  if 
that  cause  succumbs,  though  it  is  not  meaningful.  According  to  this 
terminology,  the  category  of  a  war  just  on  both  sides  affirms  only  the 
“significance”  but  not  the  “meaning”  of  war.  Just  on  both  sides  is  a  war 
if  it  involves  the  decision  of  a  question  that  on  both  sides  is  weighty 
enough  for  war,  a  collision  of  interests,  of  values,  for  the  decision  of 
which  there  is  no  other  means  but  war. 

However,  whether  this  significance,  namely  deciding  a  collision  of 
values,  may  indeed  be  taken  to  underlie  war,  depends  upon  whether  the 
decision  of  such  collisions  of  values  may  as  a  matter  of  principle  be 
found  in  victory.  War  may  be  construed  as  implying  a  question  only  if 
victory  is  able  to  furnish  the  answer  to  it.  Only  if  victory  has  a  “meaning” 
may  we  attribute  “significance”  to  war.  So  we  find  ourselves  referred 
back  to  an  examination  of  the  statement  which  has  been  suggested  before 
as  a  hypothesis:  that  victory  realizes  a  right  to  victory  which  is  not 
created  but  only  proved  by  the  actual  course  of  the  war.  That  is  to  say, 
we  are  referred  back  to  the  question  whether  military  superiority  proves 
something  beyond  itself,  whether,  say,  national  power  may  serve  as  a 
measure  of  national  culture. 

National  culture  is  a  purely  qualitative  determination  of  the  nation, 
not  measurable  in  quantitative  terms.  But  in  the  military  view  the  na¬ 
tions  become  “powers,”  different  and  comparable  according  to  the  quan¬ 
tity  of  their  power,  hence  assumed  to  be  qualitatively  equal  to  one 
another.  War,  the  culminating  point  of  the  militaristic  view  of  the  state, 
is  at  the  same  time  the  lowest  point  of  national  differentiation.  It  is 
symbolical  that  the  manifold  colors  of  the  national  peacetime  uniforms 
were  submerged,  during  the  [First  Wrorld]  War,  in  the  khaki  color  that 
was  almost  the  same  for  all  nations.  Every  fighting  nation  forces  the 
same  means  of  combat  upon  the  other.  To  be  sure,  the  power-quantity 
of  the  states  has  been  claimed  to  be  the  index  of  the  cultural  quality  of 

5  Thus,  differing  from  our  terminology  in  sec.  i,  here  the  meaning  which  is  re¬ 
lated  to  value  but  is  not  necessarily  of  valuable  content,  the  meaning  as  terminus 
medius  [median  term]  is  called  “significance,”  while  the  term  “meaning”  is  reserved 
solely  for  the  significance  of  valuable  content. 
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the  nations;  a  proportionality  of  culture  and  power  has  been  asserted, 
and  war,  in  which  the  powers  take  the  measure  of  one  another,  has  been 
glorified  as  the  ex  amen  rigorosum  of  the  cultures  also.  As  a  matter  of 
fact,  the  standing  of  the  natural  sciences  and  technology,  of  the  organi¬ 
zation  of  business  and  transportation,  of  education  and  social  ethics  may 
express  itself  in  a  corresponding  measure  of  military  superiority.  Yet  by 
no  means  the  entire,  and  not  even  the  most  essential,  store  of  culture 
may  be  transformed  into  military  energies.  The  cultural  values  of 
Goethe,  Dante,  Shakespeare,  Moliere  cannot  be  fired  off  as  torpedoes  or 
blown  off  as  poison  gases  —  and  if  nevertheless  torpedoes  and  poison 
gases  determine  what  expansion  a  language  and  therewith  a  culture  is 
to  enjoy  in  the  world,  the  decision  is  not  by  the  divine  ordeal  of  war 
but  by  the  dice  of  accident;  and  if  subsequent  history- writers  praise 
world  history  as  the  world  judgment,  this  is  so  only  because  the  victor 
always  writes  the  history,  too.  The  highest  cultural  values  cannot  be 
expressed  in  figures  of  military  power,  or  indeed  in  any  quantitative 
determinations.  Culture  is  not  a  comparable  quantity  but  an  incom¬ 
parable  quality;  and  he  who  can  see  the  nations  only  as  competing  or 
even  fighting  masses  of  cultures  of  different  size  has  excluded  the  cultural 
nation  altogether  from  his  field  of  vision. 

Religious  Philosophy  of  War.  So  the  philosophy  of  history  dismisses 
us  without  the  possibility  of  finding  in  war  anything  other  than  a  power 
dispute,  possibly  indeed  with  cultural  consequences,  but  without  any 
cultural  significance  of  its  own.  The  apology  for  war  may,  therefore,  be 
expected  only  from  that  source  from  which  consecration  and  values 
ultimately  flow  to  all  that  exists:  from  religion.  For  toward  war,  as 
toward  all  that  exists,  a  threefold  attitude  is  possible:  The  value-blind 
attitude  of  science,  the  evaluating  attitude  of  philosophy,  and  the  value- 
conquering  attitude  of  religion.  Blind  against  the  value  or  worthlessness 
of  war,  science  investigates  its  occasions,  its  causes,  its  inherent  laws. 
Evaluating  philosophy  seeks  to  determine  the  criteria  of  the  just  war. 
But  religion  finds  a  value  of  a  higher  kind  even  in  the  most  unjust  of 
wars.  In  human  nature,  as  one  of  its  most  paradoxical  features,  the 
metaphysical  optimism  of  the  religious  attitude  surprisingly  wells  up 
just  when  any  purely  empirical  view  requires  despairing  pessimism. 
Good  fortune  carries  too  much  apparent  value  in  itself  to  raise  any 
question  as  to  its  true  metaphysical  value;  but  bad  fortune,  just  be¬ 
cause  at  first  sight  it  seems  to  contradict  this  value,  powerfully  stimu¬ 
lates  the  religious  disposition  innate  in  all  humanity.  Yet  one  must  never 
forget  that  theodicy,  if  the  presumptuous  word  be  permitted,  is  a  justifi¬ 
cation  of  God  and  not  a  justification  of  men;  that  religious  philosophy 
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is  ir:  ethics :  that  religious  acquiescence  in  the  accomplished  fact  is  no 
subsequent  justification  of  those  who  caused  it.  The  Gospel  passage 
about  Judas,  calling  down  woe  unto  him  from  whom  the  evil  cometh 
that  needs  must  come,  shows  that  the  result  and  the  deed  that  called  it 
forth  are  subject  to  entirely  different  laws  of  evaluation.  The  religious 
view  of  war  is  similar  to  that  of  pain,  which  it  praises  as  holy  because  of 
its  purifying  power  yet  the  causing  of  which  it  condemns. 

Religion  alone,  then,  may  find  a  blessing  even  in  wrar;  in  any  other 
view,  war  must  remain  a  calamity  that  is  meaningless  and  alien  to 
significance.  Any  approach  other  than  that  of  religion,  to  which  alone  it 
is  given  to  deliver  us  from  all  evil,  is  bound  to  see  in  war  only  disaster 
and  even  in  victory  only  the  lesser  of  two  disasters.  But  acquiescence  in 
war  as  an  inevitable  disaster  befits  the  lawyer  worst  of  all.  He  above  all 
faces  the  question  whether  the  planet  which  is  entrusted  to  us  men  is  to 
be  ruled  by  accident  or  by  reason;  whether  on  the  very  spot  where  the 
fate  of  the  globe  is  to  be  decided,  law,  instead  of  establishing  its  sole 
rule,  is  weakly  to  leave  the  field  to  anarchy;  whether  the  cathedral  of 
the  legal  order  ought  to  be  topped  by  a  miserable  emergency  structure, 
a  rain  before  its  completion,  or  whether  it  ought  to  end  and  culminate 
in  a  proud  dome. 
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In  this  book  will  be  found  the  substance  of  the  ideas  developed  in 
my  two  preceding  works;  La  pkilosophie  de  Vordre  juridique  positif 
[The  Philosophy  of  the  Positive  Legal  Order],  Paris,  Sirey,  1929;  and 
La  technique  dc  V elaboration  du  droit  positif  [The  Technique  of  Elab¬ 
oration  of  Positive  Law],  Bruxelles-Paris,  Bruylant  and  Sirey,  1935. 
On  several  important  points,  however,  the  doctrine  has  been  rendered 
more  precise  or  more  complete. 

In  particular,  it  appeared  impossible  to  trace  a  sufficient  distinction 
between  the  law  and  the  other  rules  of  human  conduct  without  under¬ 


scoring  the  essential  link  uniting  the  two  concepts  of  law  and  society: 
The  law  is  a  societal  rule^  This  is  not  to  sav  that  there  could  not bejaw 


The  law  is  a  societal  rule^  This  is  not, 
outside  of  the  state  and,  a  fortiori  1 


The  state,  in 


ere  will  exist  an 


ore  or  less  universal  and  m  any  case  organically 


lmmate  mcessa 


us  it  is  wron 


e  civil  law  (what  is  here  called  the  law)  wit 


aw  and  of  justice. 


Finally,  as  indicated  bv  the  footnotes,  a  systematic  epitome  was 

omas  Aquinas  so  as  to 
con’^ErgSicies  and  possibly  divergencies  that  appear  between  the 
w  formulated  bv  the  great  medieval  philosopher 


and  theologian  an 


ma,v  propose—  , 

The  theory  expounded  here  is  confined  to  a  stu 


lem  of  thej 


4  [The  following  is  a  translation  of  Jean  Dabin,  Theorie  generate  du  droit. 
(Bruxelles:  fitablissements  fimile  Bruylant,  1944.)  The  text  of  the  book  is  trans¬ 
lated  in  full;  omissions  made  by  the  translator  in  some  of  the  author’s  footnotes 
are  indicated  by  three  periods.] 
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the  Principal.  part  of  a  comprehensive  course  in  Jurisprudence.  Indeed, 
the  hrsf  objective  b  such  a  course' or  introduction _to_  law  is  to  define 
thebircrh^p  and  ibnDiprpn;  thgj.ega! .discipline, jas„a_ whole  and  in  its* 
var'ous  1  ranches.  Do  wejiave  to  add  that  the  theory  of  law  is  of  use 
u  vb  by  to  lap;  .but  to  all  who  in  one  way,  or  another  practice 

bv?  Fir  be  theory  of  law  is . nothing  than  the  reasoned  study  of 

thy:  practice*  -  ‘ 

Louvain’ 
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PART  ONE 

THE  CONCEPT  OF  LAW 


INTRODUCTION 

i.  Justifying  the  Title.  We  speak  of  the  “concept  of  law.”  That  title 
incontestably  lacks  clarity.  We  could  have  said:  Conception  of  Positive 
law,  a  term  used  to  designate  the  rule  expressed  in  statutes,  customary 
law,  and  the  case  law  of  courts.  Indeed,  this  is  the  reality  at  which  we 
are  aiming.  Vet  fromThe  viewpoint  of  exactness  and,  in  any  case,  from 
the  methodical  viewpoint,  the  expression  “positive  law'1  is  not  satisfac- 
tory.  To  begin  with,  the  word  “positive”  is  an  adjective  which  sheds 
noTght  on  the  meaning  of  the  noun  if  is  tn  qualify.  Granted  that  ety¬ 
mologically  and  histQSCally  “positive”  has  the  well-known  connotations 
of  the  accidental  or  of  the  volitional;  the  word  “law”  still  remains  to  be 
defined.  The  noun,  ttt£iL_iiLgssential,  the  more  so  since  there  exist  “posi¬ 
tive”  rules  other  than  those  of  law.1  On  the  other  hand,  to  speak  of 
“positive  law”  is  to  call  forth  the  question  of  “pat.nra.1  law.”  since  tradi¬ 
tionally  the  law  called  “positive”  is  placed  in  opposition  to  law  called 
“natural.”2  Now,  before  we  ask  ourselves  if  there  exists  a  “natural 

"  1  "'u--  1  "  m  $  i  wmm *0* 

1For  example,  positive  morals,  decreed  by  competent  authority:  God  and  the 
church. 

*  It  is  appropriate  to  note,  however  (and  this  is  a  new  ground  for  discarding  the 
expression),  that  the  term  “positive  law”  is  often  understood  today  in  the  sense  of 
the  law  in  force,  which  is  effective  and  consequently  real,  as  opposed  to  an  ideal 
law  that  is  merely  thought  of;  thus,  e.g.,  Jeze.  Going  still  farther,  certain  authors 
understand  it  in  the  sense  of  efficacious  law,  that  is,  law  not  simply  set  down  and 
promulgated  but  effectively  applied;  thus,  e.g.,  Kelsen.  [See  his  General  Theory 
of  Law  and  State  (trans.  A.  Wedberg,  1945).]  Cf.,  in  the  same  sense,  R.  Capitant, 
L’illicite,  i:  L’imperatif  jtjridiqtje  (Paris,  192S)  114  et  seq .,  at  p.  115:  “Positive 
law  is  the  law  generally  obeyed.”  Still  others  take  positive  law  to  be  that  which,  in 
some  way  or  other,  results  from  facts;  thus,  the  intuitive  positive  law  of  Gurvitch, 
a  synonym  for  “normative  facts”  issuing  from  the  social  environment.  But  with 
this  conception  one  deliberately  draws  away  from  established  usage,  and  the  posi¬ 
tivity  of  law  serves  to  disguise  a  positivistic  conception  of  law,  which  is  reduced 
to  a  purely  positive  science. 
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law/'  that  is,  a  non-positive  law.3  it  is  well  to,  know  what  is  law^ —  or 
what  is  understood  bv  “law.”  There  al^s  msesJM  prob¬ 

lem:  whether  it  be  natural  or  nnsitive^whflt,  is  the,  mean  in  ff  of 
“law”?  That  is  why  we  maintain  the  expression  “concept  of  law^jdespite ,) 
itslneutraf  character,  or  becauseof  that  very  neutrality,  while  resting 
a^rogr esiive" exploration  ot  the  idea  which  it  covers. 

2.  Choosing  a  Starting  Point .  A  second  difficulty  —  graver  than  that 
of  the  title  —  arises  at  the  outset  of  the  analysis:  What  should  our  start¬ 
ing  point  be?  For  the  word  “law”  is  used  in  several  senses  which  are  not 
unrelated  to  one  another  yet  which  remain  distinct,  corresponding  to 
distinct  realities.  Among  those  different  senses  we  must  necessarily 
choose,  if  only  to  determine  the  sense  we  have  in  mind  and  thus  to 
avoid  misunderstanding.  Yet  that  very  determination  is  not  without 
risk:  Under  the  pretext  of  defining  a  word,  problems  related  to  the 
thing  signified  are  touched  and  opened  up.  For  instance,  the  majority  of 
writers,  seeking  to  define  law,  start  from  the  idea  of  justice.  But  that 
means  one  of  two  things.  Either  justice  is  taken  as  synonymous  with 
law,  and  then  the  explanation  has  not  advanced  one  step,  as  justice  re¬ 
mains  to  be  defined.  Or  else  justice  (which  will  always  have  to  be  de¬ 
fined)  is  taken  as  synonymous  with  the  content  of  the  law,  and  then 
one  prejudges  the  solution  of  a  problem  which  could  only  be  argued 
after  one  has  defined  law  in  a  formal  sense. 

3 .  Adopting  the  Idea  of  uthe  Rule”;  Philological  Considerations.  The 
only  method  that  will  stand  up  under  criticism  is  to  set  up  at  the  very 
beginning  the  idea  of  the  law  as  order,  regulation,  norm,  or  rule  of 
conduct.  No  matter  how  the  idea  of  the  “rule”  may  be  conceived  —  as  a 
simple  mental  representation 4  or  as  an  objective  reality,  which  may  or 
may  not  be  of  a  phenomenal  nature  —  there  is  no  doubt  that  the  law 
exists  as  a  certain  rule  of  conduct  imposing  some  sort  of  action,  omission, 
or  attitude.5 

This  is  suggestively  indicated  by  the  etymology  of  the  word  droit 
[the  French  term  signifying  both  law  and  right!.  The  word,  derived 

3  On  the  question  of  natural  law,  see  below,  nos.  200-216.  [The  cross  references 
indicate  the  numbered  paragraphs.] 

4  See,  e.g.,  H.  Rolin,  Prolegomenes  a  la  science  du  droit,  Esquisse  d’une 
sociologie  juridiqite  (Brussels-Paris,  1911)  2,  73.  Cf.  A.  Stoop,  Analyse  de  la 
notion  DU  DROIT  (Haarlem,  1927)  80,  184  et  seq .,  who  speaks  of  the  content  of 
conscience  and  even  of  the  subconscious. 

5  See,  in  the  same  sense,  as  to  the  point  of  departure,  J.  Leclercq,  Leqons  de 
droit  naturel,  i  Le  fondement  du  drott  et  de  la  societe  (2d  ed.  Namur-Louvain, 
1933),  no.  I,  pp.  11— 12. 
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from  the  Low  Latin  directum  and  encountered  in  identical  forms  in 
several  Indo-European  tongues  { diritto ,  derecho,  Recht.  right),  simply 
suggests  the  idea  of  rectitude.  Lawful  or  right  is  what  is  correct,  that  is, 
conformable,  adequate,  adjusted  to  a  rule  —  first  in  the  realm  of  physics 
and  mathematics  (e.g.,  right  angle,  upright  line),  then  in  that  of  morals 
and  psychology  (e.g.,  right  action,  upright  character),  without  the 
suggested  rectitude  being  limited  necessarily  to  the  rectitude  of  justice 
alone,  in  the  strict  sense  of  respect  for  another’s  right.  The  same  root 
breaks  through  in  the  Latin  regere  { gouverner ,  to  govern),  rex  ( rot , 
king),  regnum  ( regne ,  reign),  regula  {regie,  rule)  — again  with  no  re¬ 
striction  to  the  justice  of  the  content  of  the  regula  —  the  particular 
shade  of  meaning  being  that  of  a  command  imposed  by  a  superior 
power:  The  rule  is  not  only  obligatory  because  it  is  a  rule,  but  it  pro¬ 
ceeds  from  the  outside,  from  above,  from  an  authority.6  The  word  jus, 
which  designates  law  in  the  classical  Roman  language,  is  less  revealing 
because  its  origin  is  debatable.  But  whether  we  derive  it,  as  some  do, 
from  the  idea  of  divine  will  or  power  (the  root  yos,  yaus ,  juos ,  jous , 
signifying  saintly,  pure,  as  in  jurare ,  to  swear),  or  as  others  do,  from 
the  idea  of  a  bond  (the  root  yu,  yug,  yung ,  as  in  jugmn ,  yoke,  or 
jungere ,  to  join),7 8  these  notions  are  quite  close  to  the  idea  of  the  rule: 
Do  not  both  the  divine  will  and  the  bond  imply  the  concept  of  the 
obligating  norm  of  conduct?  s  Assuming  that  the  terms  justus  and 
justitia,  just  and  justice,  actually  derive  from  jus ,  it  may  be  added  that 
the  ideas  of  “just”  and  “justice”  are  also  indirectly  related  to  the  idea 
of  the  rule  (through  the  intermediary  ideas  of  the  divine  will  or  the 
bond) ;  and  that  relation  is  obvious  in  Gerechtigkeit ,  the  German  term 
for  justice,  which  is  directly  derived  from  the  idea  of  law  as  rule,  or 
Recht. 

4.  The  Objective  or  Normative  as  Against  the  Subjective ,  Sense  of 
the  Lawful.  In  defining  law  by  the  idea  of  the  rule,  we  talk  of  course 
of  “the  law,”  as  objectively  lawful  {droit  objectif ),  and  not  of  any 

6  The  Greek  A Itcy,  which  means  justice,  also  derives  from  the  idea  of  the  rule: 
from  the  root  Dik  or  Die ,  as  in  dictamen  or  indictment. 

7  See  F.  Senn,  De  la  justice  et  du  droit  (Paris,  1927)  25,  n.  1 ;  Van  Hove, 

COMMENTARIUM  LOVANIENSE  IN  CODICEM  JURIS  CANONICI,  VOl.  I,  pt.  I  (MalineS- 

Rome,  1928),  no.  1,  pp.  3-4. 

8  Beyond  these  philological  considerations,  it  will  be  noted  that  in  the  classical 
authors  the  word  jus  [the  law  or  right]  is  often  taken  as  equivalent  to  lex  [a  law 
or  statute];  thus,  in  the  expressions  jus  naturale  (=  lex  naturalis) ,  jus  positivum 
{=  lex  humanitatus  posita ),  jus  kumanum  (=  lex  Humana).  See,  e.g.,  St.  Thomas 
Aquinas,  Summa  theologica,  la  II ae ,  qu.  95,  arts.  2  and  4.  Also  infra  nos. 
201-202. 
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right,  as  subjectively  lawful  {droit  subjectij)  —  adopting  a  terminology 
that  is  rather  unfortunate  but  has  become  classic  among  [Continental] 
jurists.2  Subjectively  lawful,  in  this  sense,  is  the  faculty  (capacity)  or 
the  attribute  (competence)  conferred  upon  an  individual  or  a  collective 
entity  that  thus  becomes  the  subject  of  a  right  —  a  subjectively  lawful 
right:9  E.g.,  the  subjectively  lawful  right  of  ownership,  which  is  the  sum 
total  of  the  faculties  conferred  upon  the  individual  owner;  the  right  of 
paternal  power,  which  is  the  sum  total  of  the  attributes  conferred  upon 
the  individual  father:  the  right  of  the  suffrage,  with  which  the  citizen 
is  endowed  as  a  member  of  the  state;  or  the  right  to  draft  men  into  the 
army,  or  the  right  of  eminent  domain,  which  belong  to  the  state.  Now 
this  conferring  of  subjectively  lawful  rights  can  logically  take  place 
only  on  the  basis  and  by  virtue  of  a  norm  which  is  called  objectively 
lawful:  It  is  because  the  law  (objectively  lawful)  creates  them  that 
there  are  rights  (subjectively  lawful)  of  ownership,  of  paternal  power, 
of  the  suffrage,  of  the  draft  and  of  eminent  domain.  The  objectively 
lawful,  then,  or  the  law,  is  primary:  In  the  beginning  was  the  rule. 

We  do  not  say,  though,  that  this  conferring  of  rights  would  be  pure 
creation  on  the  part  of  the  rule.  Possibly,  the  rule  may  be  bound  to 
confer  them  because  they  already  existed  before  in  some  way,  in  which 
case  the  conferring  has  the  character  of  recognizing  or  consecrating 
rather  than  of  creating.  Nonetheless,  even  then,  the  subjectively  lawful 
right  is  instituted  not  by  itself,  by  the  very  quality  of  its  subjective 
lawfulness,  but  because  it  represents  an  objective  value  that  is  defined 
as  such  by  a  superior  principle  —  superior  to  the  right  as  much  as  to 
the  rule  that  is  to  consecrate  it.  Consequently,  by  any  token  the  objec¬ 
tive  takes  precedence  —  at  least  if  one  stays  at  the  same  level.10  Again, 
even  if  the  question  is  merely  one  of  recognition,  the  subjectively  lawful 

*  [The  distinction  referred  to  here  and  in  other  passages  of  this  work  is  that 
between  “law”  and  “legal  right.”  French  legal  terminology  distinguishes  law  as 
“objective”  from  legal  rights  as  “subjective  ”  since  both  “law”  and  “right”  are 
expressed  by  the  same  French  term  droit.  This  corresponds  to  the  twofold  use  of 
the  German  term  Recht ;  see  translator’s  note  b  to  chap.  II  of  Lash,  Legal 
Philosophy,  supra ,  p.  32.] 

®  That  there  are  subjects  of  objective  law,  i.e.,  individuals  who  are  addressed  by 
and  subject  to  the  rule,  goes  without  saying,  even  and  especially  for  those  who 
deny  the  existence  of  a  subjective  right  in  the  sense  of  a  prerogative  inherent  in  the 
individual,  such  as  Duguit.  But  we  need  not  here  enter  into  the  captious  and 
varied  controversies  raised  by  the  notion  of  the  subjectively  lawful— (are  there 
rights,  or  only  duties  and  functions?).  In  still  another  sense,  the  expression  “ob¬ 
jectively  lawful”  refers  to  a  right  (subjective)  envisaged  from  the  side  of  the  object, 
as  in  the  phrase:  render  to  each  his  lawful  due. 

10  On  the  distinction  between  subjective  rights  according  to  morals  and  according 
to  law,  see  M.  Reglade,  Les  caracteres  essentiels  du  droit  en  comparaison  avec  les 
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right  that  issues  from  the  superior  principle  will  exist,  as  a  subjective 
right,  with  regard  to  the  inferior  rule  only  in  so  far  as  the  latter  has 
recognized  it.  It  is  nonexistent  as  regards  the  latter,  until  the  moment 
of  such  recognition.  From  still  another  side  does  the  objective  law  ( hoc 
sensu)h  transcend  the  subjective  right.  The  role  of  the  objective  law 
actually  is  not  limited  to  creating  or  recognizing  subjective  rights.  It 
includes  the  prescribing  of  obligations  or  measures  of  order,  either  for 
the  profit  of  another  or  for  that  of  the  obligor  himself,  without  the 
counterpart  of  any  subjective  right  in  the  proper  sense  of  that  term, 
which  implies  a  certain  power  of  enforcement  and  also  a  definite 
holder.11 

5.  As  Usually  Understood ,  the  Rule  Called  “Law”  Bears  Upon  Rela¬ 
tionships  Between  Men.  But  if  the  law  is  primarily  a  rule  of  conduct, 
it  may  at  once  be  more  precisely  said,  since  the  living  usage  of  words 
has  so  decided,  that  the  rule  of  conduct  called  “law,”  taken  in  its  specific 
sense,  is  limited  to  relationships  between  men;  that  it  does  not,  or  at 
least  not  directly,  concern  either  duties  of  man  toward  God  or  duties  of 
man  toward  himself.  As  usually  understood,  law  implies  that  there  be 
another  —  another  human  individual  —  and  that  is  why  Robinson 
Crusoe  on  his  island,  while  bound  by  duties  toward  God  and  toward 
himself,  is  not  bound  by  law.  However,  the  legal  rule  is  not  the  only 
rule  to  govern  relationships  between  men.  Other  kinds  of  rules,  more  or 
less  closely  related,  or  at  any  rate  bearing  other  names,  intervene  with 
some  competence  in  the  same  field.  There  is  the  moral  rule,  whose  field 
extends  to  the  entire  activity  of  man  without  excepting  relationships  ad 
alterumS-  There  is  the  rule  of  so-called  social  manners,  which  may  be 
common  to  a  whole  group  (civility,  politeness,  propriety)  or  peculiar  to 
certain  environments  (aristocratic  or  worldly,  professional,  sporting).12 

autres  regies  de  la  conduiie  humaitte  et  les  lois  de  la  nature,  in  Droit,  Morale, 
Moeurs,  He  Annuaire  de  l’Institut  international  de  phuosophie  du  droit 
et  de  sociology  juridiqtte  (Paris,  1936)  184-186. 

b  [In  this  sense.] 

11  Insufficient  on  this  point  seems  the  definition  of  law  proposed  by  L.  Le  Fur 
in  his  Essai  d'une  definition  synthitique  du  droit ,  59  Bulletins  de  la  Societe  de 
legislation  comparer  (1930)  320:  ‘‘Law  is  the  delimitation  of  competencies  of 
legal  persons  effected  in  conformity  with  the  common  good  by  a  qualified  authority.” 
We  shall  return  to  this  point,  incidentally;  see  infra  nos.  83-83. 

c  [Toward  another.] 

“On  these  different  rules  and  their  proper  characteristics,  see  Droit,  Morale, 
Moeurs  (Paris,  1936).  See  also  A.  Du  Pasquier,  Introduction  k  la  theorie 
generale  et  a  la  philosophie  du  droit  (Paris-Neuchatel,  1937)  nos.  257  et  seq 
W.  Henrich,  Sur  la  probUmatique  du  droit  coutumier ,  in  2  Recueil  d’etudes  sur 
XES  SOURCES  DU  DROIT  EN  HONNEUR  DE  FRANQOIS  GeNY  (Paris)  277-285. 
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There  are,  moreover,  certain  rules  of  conduct  properly  called  technical, 
reuardmu  the  pursuit  of  crafts,  professions,  or  activities  13  susceptible 
of  affecting  others  for  better  or  for  worse. 

6.  Defining  the  Legal  Rule.  We  are,  then,  at  the  crossroads.  The  point 
now  is  to  identify,  among  the  systems  regulating  social  life  (sensu  lato) d 
that  which  constitutes  the  legal  rule,  and  to  detach  its  distinctive  prin¬ 
ciple.  Let  us  make  at  once  a  statement,  without  adducing  the  evidence: 
This  distinctive  principle  will  be  found  only  if  the  idea  of  law  is  ap¬ 
proached  from  the  idea  of  the  organized  group,  especially  of  society. 
The  law  is  a  social  rule  not  merely  in  that  it  presupposes  a  social 
environment,  but  in  that  it  exists  only  in  and  by  society,  as  the  rule  of 
that  society.  If,  then,  one  chooses  among  the  organized  societies  the  civil 
society  (national  and  international),  the  law  (jus  politicum)  may  be 
defined  as  follows:  The  sum  total  of  the  rules  of  conduct  laid  down,  or  at 
least  consecrated,  by  civil  society,  under  the  sanction  of  public  compul¬ 
sion,  with  a  view  to  realizing  in  the  relationships  between  men  a  certain 
order  —  the  order  postulated  by  the  end  of  the  civil  society  and  by  the 
maintenance  of  the  civil  society  as  an  instrument  devoted  to  that  end. 

7-  Plan  of  the  First  Part  of  the  Book.  The  commentary  explaining 
and  justifying  this  definition  (which  is  the  subject  of  Part  One  of  this 
work)  will  be  divided  into  three  chapters,  corresponding  to  the  principal 
elements  of  the  definition.  In  Chapter  I,  the  legal  rule  will  be  analyzed 
as  a  social  rule  set  up  and  guaranteed  by  civil  society.  In  Chapter  II, 
the  concept  of  a  rule  of  conduct  and  the  characteristics  of  the  legal  im¬ 
perative  will  be  studied.  Chapter  III  will  be  devoted  to  determining  the 
“matters”  or  spheres  of  human  activity  that  fall  within  the  competence 
of  the  legal  rule.  As  to  the  problem  left  in  abeyance,  to  wit,  the  kind  of 
order  toward  which  the  law  is  tending  (the  final  part  of  the  definition), 
it  concerns  no  longer  the  formal  aspect  but  the  meaning  and  content  of 
the  legal  rule.  Its  study  is  therefore  referred  to  Part  Two  of  this  work, 
whose  subject  is  the  elaboration  of  the  law. 

“Examples  of  such  activities:  driving  an  automobile  or  simply  moving  one’s 
own^body  in  the  street,  activities  which,  when  badly  directed,  may  lead  to  collisions 
and  injuries  to  others. 

&  [In  the  wide  sense.] 
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CHAPTER  I 

FORMAL  DEFINITION  OF  THE  LEGAL  RULE 
Section  i  .  The  Law  as  the  Rule  of  Civil  Society 

8.  Law  Implies  Societal  Life.  For  the  legal  rule  to  make  its  appearance 
it  is  not  sufficient  that  a  man  be  in  a  natural  or  accidental  relation  with 
another  man,  through  kindred,  neighborhood,  or  exchange;  say, 
Robinson  Crusoe  on  his  island  facing  a  new  immigrant.  Even  a  plurality 
of  interindividual  relationships  is  not  sufficient.  Up  to  this  point,  morals 
alone  come  in  to  provide  a  rule  for  such  relationships,  the  first  precept 
being  that  of  justice  in  its  inter-individual  form.1  As  for  the  legal  rule, 
it  comes  into  existence  only  on  condition  that  men  form  a  group,  not 
solely  by  sharing  certain  common  physical,  psychological,  or  social  traits 
producing  mere  solidarity  (such  as  men  of  one  nation  or  one  social 
class),  but  on  the  basis  of  a  veritable  society,  implying  a  specific  social 
end.  organization,  and  hierarchy.  One  perceives  the  gradation:  Relation 
to  others,  solidarity,  society.2  Better  than  the  term  “social,”  which  is 
vague,  the  term  “societal,”  despite  its  awkwardness,  would  suggest  the 
kind  of  group  here  envisaged.  The  legal  rule,  then,  is  the  rule  that 
governs  the  relationships  between  men  thus  grouped  in  organic,  organ¬ 
ized  fashion. 

g.  Why  Societal  Life  Requires  Law.  Ubi  jus  ibi  sodetas ,a  To  speak  of 
a  legal  relation  is  to  speak  of  a  societal  relation:  There  is  law,  in  the 
specific  sense  of  a  rale  distinct  from  morals  and  manners,  only  where 
there  is  an  organized  society.  The  reciprocal  statement,  by  the  way,  is 

1In  general,  legal  philosophers  have  law  take  its  beginning,  on  the  contrary, 
with  the  simple  relation  to  others,  or  the  interindividual  relationship.  They  start, 
then,  not  from  the  idea  of  the  rule  but  from  the  idea  of  justice,  involving  the 
obligation  to  respect  another’s  right  (jus  suum).  See,  e.g.,  1  A.  Boistel,  Corns  de 
phxlosophie  nr  droit  (Paris,  1899),  no.  12,  pp.  18-19;  no.  70,  pp.  125-126;  no.  74, 
p.  134;  G.  del  Vecchio,  La  justice ,  secs.  7-9,  L’ethique,  le  droit  et  VEtat  II,  in 
Justice,  Droit,  Etat  (Paris,  1938)  39  et  seq 273  et  seq. 

2  What  characterizes  a  society  and  apparently  distinguishes  it  from  a  community, 
from  any  form  of  community,  is  the  existence  of  a  common  goal  with  a  view  to 
which  the  associated  individuals  concert  their  efforts.  In  the  community  taken  as 
such  (for  nothing  prevents  a  society  from  doubling  as  a  true  community  of  the 
associates),  the  common  goal  is  lacking  and  so,  consequently,  is  legal  personality. 
The  members  are  content  to  share  certain  things:  common  traits  or  a  common  life. 
However,  when  the  community  takes  the  form  of  a  common  life,  the  need  for 
discipline  reappears  with  a  view  to  ordering  that  common  life  in  the  interest  of  all. 

a  [Where  law  is,  there  is  society.] 
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eauallv  true:  Uhi  societas  ibi  ius.b  Every  organized  society  calls  forth 
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If  one  prefers  another  formulation  which  is  rather  fashionable 


thj 

poration.  It  is  justified  by  the  “institptiW*  ;Jis  observance  is  called  for 
and  watched  over  by  the  social  “in^ifrutiop  ” 5  In^itutiop?]  ,by.,naturer 
the “legal  rule  is.  however,  itself  instituted  in  that,  it  results  from  a  funda- 


b  [Where  society  is,  there  is  law.] 

8 Of  course,  the  rule  is  not  everything;  as  noted  by  Hauriou,  Aux  sources  du 
droit ,  in  Cahiers  de  la  Nouvelle  Journee  no.  23  (Paris,  1933)  49:  “The  highest 
forms  according  to  which  the  directing  idea  of  an  institution  tends  to  express  itself 
are  not  properly  legal;  they  are  moral  or  intellectual.”  See  also  G.  del  Vecchio, 
A  propos  de  la  conception  itatique  du  droit ,  in  Justice,  Droit,  Etat  305-306. 

e  [As  single  individuals.] 

*  In  the  same  sense,  see  J.  Delos,  Notes  doctrinales  thomistes ,  in  1  St.  Thomas 
Aquinas,  Somme  theologique,  La  justice  (French  translation  by  M.-S.  Gillet) 

234-2 * *3 5-  But  that  author  is  wrong,  it  seems,  in  seeking  to  integrate  justice  forcibly 
with  the  societal  order,  since  justice  may  exist  outside  of  this  order  as  commutative 
justice,  assuming  mere  interindividual  relations. 

BCf.  J.  Delos,  La  tMorie  de  Vinstitution ,  in  Archives  de  philosophie  du  droit 
et  de  sociology;  juridique  (1931).  For  that  author,  the  institutional  conception 

of  law  is  synonymous  with  a  conception  of  law  on  social  foundations  (p.  144) .  It  is 
interesting  to  observe  that  in  the  language  of  the  natural  law  writers  of  the  seven¬ 

teenth  and  eighteenth  centuries  the  “institutional”  was  opposed  to  the  “natural”: 
the  institution  was  the  positive  and  arbitrary  work  of  man. 
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mental  operation  governed  by  a  certain  procedure.6  Once  instituted,  it 


10.  The  Different  Kinds  of  Societies.  However,  societies  are  of  many 
kinds,  corresponding  to  varied  principles  of  division.  There  are  private 
societies,  pursuing  private  ends  (business  corporations,  nonprofit  asso¬ 
ciations,  professional  societies,  and  others),7  and  public  societies,  pursu¬ 
ing  public  ends  (for  instance,  the  state,  the  church).  There  are  temporal 
societies,  worldly  in  purpose  (for  instance,  the  state,  corporations  oper¬ 
ating  for  profit,  professional  societies),  and  spiritual  societies,  other¬ 
worldly  in  purpose  (the  church,  the  religious  communities,  the  pious 
associations).  There  are  national  societies,  constituted  on  the  domestic 
national  level  (for  instance,  the  states,  certain  so-called  national 
churches),  and  international  or  supra-national  societies  (for  instance, 
the  Catholic  Church,  the  various  “Internationals,”  and,  to  the  extent  it 
is  organized,  the  society  of  nations).  Moreover,  the  diversity  of  kinds 
precludes  neither  jurisdictional  conflicts  due  to  the  overlapping  of  ends, 
nor  relationships  of  subordination  or  integration.  Thus,  temporal  socie¬ 
ties  are  subordinate  in  a  certain  manner  (where  an  encounter  occurs)  to 
spiritual  societies,  private  societies  are  integrated  in  one  respect  (that  of 
the  “public”  interest)  with  public  societies,  etc.  From  still  other  points 
of  view,  one  may  distinguish  necessary  societies,  to  which  the  individual 
cannot  refuse  his  adherence  without  denying  his  nature  as  man  (such  as 
the  state  and,  in  a  certain  way,  the  church),  and  free  societies,  resulting 
from  the  arbitrary  will  of  the  founders;  again,  general  societies,  uniting 
all  individuals  on  the  sole  foundation  of  their  quality  as  men  (such  as 
the  state,  the  church) ,  and  special  societies,  uniting  individuals  of  some 
determined  specialization  (such  as  the  professional  societies),  etc. 

11.  Each  Kind  of  Society  Has  Its  System  of  Law.  Now  each  of  these 
societies,  to  whatever  class  it  may  belong,  possesses  its  double  set  of 
rules  of  properly  social  conduct,  those  regarding  its  constitution  and 

6  This  is  so  even  for  the  customary  rule,  although  it  derives  from  the  people: 
it  is  also  instituted,  founded,  as  the  result  of  a  procedure. 

T  We  leave  aside  the  family,  which  is  not  really  a  society  for  want  of  a  common 
goal  of  the  two  kinds  of  “conjunctions”  which  make  it  up,  the  relations  between 
spouses  and  those  between  parents  and  children;  see,  in  this  sense,  Sx.  Thomas 
Aquinas,  Summa  theologica,  Ha  IIaet  qu.  58,  art.  7  ad  3;  also  J.  Dabin,  Sur  le 
concept  de  famille ,  in  2  Melanges  Vermeersch  (Rome,  1935)  229  el  seq.  However, 
when  all  the  members  of  the  family  live  together  in  the  domus  [home],  they  form 
a  community  of  life  and  habitation,  implying  an  interior  discipline  and  authority 
and,  in  that  sense,  a  “domestic”  law  ( supra ,  n.  2). 


be^£^^:^^^^^^titution”  :  the  rule  then  is  an  institution  which  ir 
tufn^manates4ipui  the  social  institution. . 
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those  regarding  its  discipline  (in  the  sense  of  group  discipline),  which 
are  endowed  with  the  formal  characteristics  of  law:  The  law  of  private 
corporations  and  bodies,  the  law  of  the  state  for  the  civil  society,  ecclesi¬ 
astical  law  for  the  religious  society  (Canon  Law  for  the  Catholic 
Church)  ,  international  law  (to  the  degree  to  which  the  society  of  nations 
is  organized).8  This  is  the  natural  phenomenon  of  “social  law”:  The 
organized  groups  do  not  merely  exist  and  tend  toward  their  ends;  in 
order  to  exist  and  to  attain  their  ends,  they  necessarily  produce  law.9 
Each  of  these  systems  of  law,  moreover,  has  its  domain  and  its  individual 
subjects,  a  content  and  physiognomy,  of  its  own,  which  are  determined 
by  the  specific  end  of  the  group,  by  the  manner  or  degree  of  its  organiza¬ 
tion.  Thus,  the  law  of  the  spiritual  societies  differs  in  its  spirit  and 
methods  from  that  of  the  temporal  societies;10  municipal  law,  corre¬ 
sponding  to  a  more  fully  developed  social  state,  is  fuller  and  stronger 
than  international  law,  etc.  On  the  other  hand,  as  the  groups  are  not 
juxtaposed  or  parallel  but  obey  a  hierarchical  order,  the  law  of  the  de¬ 
pendent  groups  must  harmonize  with  that  of  the  superior  groups.  Thus, 
the  public  or  private  bodies  integrated  in  the  state  could  not  in  their 
own  law  contradict  or  deny  imperative  dispositions  of  the  law  of  the 
state;11  nor  could  in  an  organized  international  society  the  municipal 
law,  public  or  private,  of  any  state  be  logically  admitted  to  override  the 
principles  of  the  law  of  nations,  etc. 

12.  Distinct  and  Eminent  Place  of  the  Law  of  Civil  Society.  In  a 
study  limited  to  the  law  of  the  civil  society  ( jus  politicum) ,  we  do  not 
have  to  go  into  that  complexity,  at  least  not  directly;  it  was  sufficient  to 
indicate  that  the  law  of  the  civil  society  was  not  the  only  existing  or 
possible  law.  But  precisely  because  the  civil  society  is  superior  to  the 
other  groups,  at  least  on  the  temporal  level  and  from  the  domestic  angle, 
it  must  be  emphasized  that  among  the  different  kinds  of  law  the  law  of 

8  Cf.,  in  the  same  sense:  de  Vareilles-Sommieres,  Les  principes  fondamentaux 
ntr  droit  (Paris,  1899)  j  L  4?  PP*  6-7 ;  G.  A.  Renard,  La  theorie  de  ^institution 
(Paris,  1930)  103  et  seq.;  G.  del  Vecchio,  A  propos  de  la  conception  itatique  du 
droit ,  secs.  VI  et  seq .,  loc.  cit pp.  295  et  seq. 

8  Cf-  G.  Gurvitch,  L’idee  du  droit  social  (Paris,  1932).  In  Gurvitch’s  view, 
though,  the  social  law”  would  comprise,  besides  the  law  of  organized  communities 
(which  we  call  societal),  a  law  of  “unorganized  communion”  (op.  cit.,  pp.  28  et 
seq.).  We  shall  come  back  to  that  point  below,  no.  14. 

On  this  point,  see  R.-G.  Renard,  La  contribution  du  droit  canonique  d  la 
science  du  droit  compare ,  in  Introduction  a  l'etude  du  droit  compare,  i  Recueil 
d’ etudes  en  l’honneur  d’Edouard  Lambert,  §  9  (Paris,  1938)  108  et  seq.;  the 
same,  La  phtlosophie  de  destitution  (Paris,  1939)  37,  279-292. 

On  this  point,  and  against  an  anarchical  pluralism,  see  J.  Dabin,  Doctrine 
generate  de  l’Etat  (Brussels-Paris,  1939),  no.  253,  pp.  408-411. 


GENERAL  THEORY  OF  LAW 


239 

the  civil  society  occupies  —  or  ought  to  occupy  —  a  distinct,  eminent 
place.12  Whereas  the  law  of  the  particular  societies  governs  their  cor¬ 
porative  relations  in  view  of  their  particular  group  ends,  the  law  of  the 
civil  society  ( jus  politician)  is  competent  to  order  all  activities  of  the 
subjects  within  its  territory,  including  the  legal  and  non-legal  activities 
of  the  particular  groups.  In  that  sense,  the  civil  society  is  sovereign,  it 
is  the  commander-in-chief  of  the  individuals  and  groups,  and  hence  its 
law,  inasmuch  as  it  is  supreme,  is  the  sole  true  law.13  Moreover,  and  as 
a  logical  consequence,  the  civil  society  alone  has  at  its  disposal  “uncon¬ 
ditional  compulsion”:14  If  the  groups  have  a  certain  right  of  compulsion 
over  their  members  for  the  defense  of  their  own  regulations,  that  right  is 
exercised  only  in  certain  limits  and  with  the  reservation  of  control  by 
the  public  power.15  This  explains  why  usually  the  law  of  the  civil  society 
or,  designating  the  same  reality  by  another  term,  the  civil  law  should 
have  become  synonymous  with  the  law  pure  and  simple:  Speaking  of 
the  law,  one  is  understood  to  speak  of  the  law  superior  to  all  others,  the 
law  of  the  civil  society. 

13.  The  Law  of  the  Civil  Society  Is  Nonetheless  a  Societal  Law. 
However,  like  the  particular  laws  of  all  bodies,  the  law  of  the  civil  so¬ 
ciety,  no  matter  how  eminent,  remains  a  social  law,  meaning  a  societal 
law.  This  remark  is  important  because  it  tends  to  dissipate  an  ambiguity 
that  would  put  everything  in  question  again.  No  doubt,  different  from 
the  ends  of  the  subordinate  societies,  which  are  particular,  special,  and 

12  Cf.  J.  Delos,  Les  caracteres  essentiels  du  droit  positif  en  comparaison  avec  les 
autres  regies  de  la  vie  sociale  et  les  lois  de  la  realitS ,  in  Droit,  Morale,  Moeurs 
209-211,  according  to  whom  the  legal  order  is  a  phenomenon  peculiar  to  the 
political  society.  It  is  true  that  the  political  legal  order,  which  is  installed  by  the 
political  society,  is  the  supreme  legal  order.  Of  course,  there  are  cases  of  tension: 
the  state  in  process  of  formation  may  not  yet  have  succeeded  in  establishing  itself, 
or  again  the  state  already  formed  may  lose  its  authority.  (Cf.  del  Vecchio,  op.  cit.). 
But  we  look  at  it  here  from  the  philosophical  and  not  the  historical  point  of  view. 

13  In  this  sense,  as  regards  the  law  laid  down  by  the  father  of  the  family  in  his 
house,  see  St.  Thomas,  op.  cit.,  la  llae ,  qu.  90,  art.  3  ad  3:  ,  .  . 

14  The  formulation  is  that  of  G.  Gurvitch,  who  however  regards  this  “monopoly 
of  unconditioned  compulsion”  as  the  sole  specific  trait  of  the  state.  In  reality,  that 
trait  is  but  secondary,  instrumental:  that  the  state  has  the  monopoly  of  uncondi¬ 
tioned  compulsion  is  due  to  its  having  the  right  to  that  monopoly;  that  it  has  the 
right  is  due  to  its  having  the  mission  to  establish  order  in  the  society.  Hence  its 
sovereignty,  which  constitutes  a  right  and  places  it  above  the  other  groups. 

“  In  the  same  sense,  see  St.  Thomas,  op.  cit.,  la  llae,  qu.  90,  art.  3  ad  2 ;  on  the 
right  to  punish  in  particular,  see  qu.  92,  art.  2  ad  3.  On  disciplinary  law,  the 
“particular  penal  law  of  institutions,”  cf.  A.  Legal  and  J.  Brethe  de  la  Gressaye, 
Le  pouvoir  disciplinaire  dans  les  institutions  privees  (Paris,  1938),  esp.  pp. 
94-122. 
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often  technical,  the  end  of  the  civil  society  or  the  state  is  general  and 
human.  It  is  man  at  whose  perfectioning  this  society  aims.  By  way  of  a 
certain  public  good,  embracing  within  its  radiation  the  universality  of 
human  needs,  moral  and  economic,  individual  and  social,  the  civil  so¬ 
ciety  seeks  to  provide  for  each  and  all  of  its  members  the  good  life  in  all 
spheres  of  the  temporal  order.  Now  one  of  the  first  conditions  as  well  as 
one  of  the  ends  of  the  public  good  is  that  within  the  total  community 
there  should  prevail  a  certain  order  in  the  relationships  between  the 
individuals  and  the  groups,  an  order  which  the  law,  fixed  by  the  civil 
society,  undertakes  to  realize.16  But  if  that  is  so,  how  can  it  be  imagined 
that  law  could  be  defined  without  any  reference  to  morals,  which  consti¬ 
tute  the  fundamental  human  discipline?  How  could  the  place  of  every¬ 
one  in  the  society  which  is  the  state  be  marked  without  appealing  to  the 
principles  that  govern  the  rights  and  duties  of  man?  It  is  not  surprising 
therefore  that  the  law  of  the  state,  which  is  to  order  private  relations, 
often  takes  over  as  its  own,  precepts  that  have  already  been  laid  down 
by  morals,  especially  social  morals. 

Let  there  be  no  mistake,  however:  The  rule  thus  taken  over  from 
morals  becomes  a  societal  rule  in  every  respect  and  not  from  a  formal 
viewpoint  alone.  If  it  becomes  a  part  of  the  law,  if  it  is  laid  down  and 
imposed  under  threat  of  compulsion,  it  is  not  at  all  by  reason  of  its  own 
value,  even  if  that  be  absolute,  but  solely  because  the  end  of  the  state 
demands  it.  It  matters  little  that  that  end  is  general  and  human  (which 
justifies  the  connection  of  politics  and  morals) ;  for  all  that  it  remains  no 
less  a  specific  end,  and  consequently  the  rule  inspired  by  that  end  pre¬ 
serves  its  societal  character. 

14.  The  Other  Rules  of  Social  Life  ( Morals ,  Manners)  Are  Not 
Societal .  It  will  perhaps  be  objected  that  all  rules  whatever  that  govern 
relationships  between  men  are  equally  derived  from  society  and  are 
equally  social.  Such  is  undoubtedly  the  case  as  regards  the  rule  of  social 
manners,  which  is  laid  down  by  society  ( sensu  lato)  on  the  basis  of  cer¬ 
tain  social  “conventions”  and  sanctioned,  often  quite  energetically,  by 
reactions  of  the  social  environment.17  Assuming  a  sociological  morality, 

10  On  the  state  and  the  end  of  the  state,  see  J.  Dabin,  Doctrine  generate  de 
i/Etat,  nos.  25-36,  pp,  34-54*  We  shall  come  back  more  closely  to  the  concept  of 
the  common  good  below,  nos.  135  et  seq . 

17  There  would  remain  for  discussion  the  question  of  the  import  of  the  rule  of 
social  manners:  does  it  decree  a  veritable  obligation  ( oportet ,  if  only  in  the  field 
of  decency),  like  morals  and  law,  or  simply  a  propriety  ( decet )?  In  our  times,  at 
any  rate,  it  is  a  matter  of  usages,  or  habits,  whose  violation  singles  out  the  trans¬ 
gressor  and  exposes  him  to  a  more  or  less  formulated  note  of  reproach  on  the  part 
of  his  environment;  it  is  not  a  matter  of  strict,  categorical  duties.  Cf.  L.  Recasts 
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such  would  also  be  the  case  as  regards  the  moral  rule,  which  would  have 
no  other  founder  than  the  society  itself  dictating  for  its  members  the 
imperatives  formulated  by  the  collective  conscience. 

But  even  admitting  that  conception  of  morality,  a  radical  distinction 
remains  between  the  legal  rule  and  the  other  rules  of  social  life.  It  is  very 
well  for  the  moral  rule  (under  the  sociological  interpretation)  and  the 
rule  of  social  manners  (indisputably)  to  proceed  from  society  or,  more 
exactly,  from  the  social  environment  by  way  of  repetition  of  the  same 
attitudes,  the  same  gestures  (this  is  the  social  fact  of  custom) :  Still  they 
have  no  institutional  or  societal  character,  they  pursue  no  institutional 
qr  societal  end,  they  do  not  subserve  the  institution  or  society  as  group 
laws.  In  fact,  the  mode  of  formation  or  the  origin  of  the  rules  matters 
little.  There  are  rules  of  customary  law,  issuing  from  the  social  environ¬ 
ment  in  the  same  way  as  the  rule  of  social  manners,  just  as  there  can  be 
(witness  history,  notwithstanding  the  sociologists)  rules  of  morals  laid 
down  by  an  authority  in  the  same  way  as  the  legal  rules  of  a  legislative 
source.18  What  gives  a  rule  its  legal  character  is  that  it  is  consecrated 
and  sanctioned,  not  in  an  inorganic  fashion  by  the  public  in  the  group, 
but  by  the  group  itself  as  a  body  —  especially,  the  state  —  in  the  con¬ 
viction  that  the  rule  is  required  for  the  good  of  the  group  and  the  attain¬ 
ment  of  its  specific  end.  The  social  interest  being  at  stake,  social  disci¬ 
pline  enters  the  field,  and  with  it  the  organization  of  the  group  in  the 
persons  of  its  responsible  authorities:  Chiefs,  functionaries,  and  judges, 
the  dispensers  and  guarantors  of  discipline.  The  legal  rule  is  thus  bound 
to  the  social  institution  as  its  cause,  a  final  cause  and  an  efficient  cause. 
That  is  why  it  is  impossible  to  speak  of  a  “law  of  an  unorganized  com¬ 
munion.”  19  “Unorganized  communion”  may  well  generate  rules  of  con¬ 
duct,  even  supporting  them  by  a  reaction  against  violators;  but  these 
rules  belong  to  the  category  of  mores  or  manners  and  not  the  category 
of  law. 

75.  Customary  Law  Has  Societal  Character .  Even  in  making  the  as¬ 
sumption  of  a  customary  legal  rule,  the  societal  idea,  especially  the  con¬ 
sideration  of  die  social  end,  is  the  determining  and  distinctive  element. 
The  idea  acts  first  upon  the  public  of  the  group,  which  sees  the  social 
interest  involved  and  calls  for  law  to  intervene;  then,  thanks  to  the 

Siches,  Les  usages  sociaux  et  leur  differentiation  d'avec  les  normes  juridiques ,  in 
Droit,  Morale,  Moetjrs,  145  et  seq esp.  160-162. 

18 Thus  the  law  of  Moses  was  a  positive  law  containing  many  moral  precepts; 
in  the  same  way,  the  Catholic  Church  edicts  a  positive  moral  legislation  for  its 
faithful. 

18  According  to  G.  Gtjrvitch,  op.  tit.  28  et  seq . 
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public,  it  acts  upon  the  social  organization,  which  institutes  the  means  of 
execution,  the  procedures  of  law  and  compulsion.  What,  indeed,  is  sig¬ 
nified  by  the  opinio  juris  scu  necessitatis. d  the  constituent  psychological 
factor  of  custom  according  to  the  classical  doctrine,20  if  not  the  convic¬ 
tion  that  the  usage,  as  practiced,  is  binding  and  obligatory  with  regard 
to  the  organized  group  —  especially,  the  state  —  because  it  interests 
that  group?  It  is  that  conviction  that  gives  the  custom  its  legal  charac¬ 
ter,  differentiating  it  from  simply  moral,  non-legal  customs.  Nor  is  there 
anything  to  prevent  a  custom  that  originally  is  a  moral  one  or  one  of 
manners  from  attaining  the  rank  of  a  legal  custom:  This  phenomenon 
will  be  brought  about  precisely  when  in  the  public  of  the  group  —  in¬ 
cluding  the  chiefs,  who  are  parts  of  the  public  as  well,  and  who  some¬ 
times  lead  it  —  there  germinates  the  idea  that  the  effective  practice  of 
these  morals  or  these  manners  touches  in  some  manner  upon  the  life  of 
the  group  or  its  social  ideal,  either  as  a  factor  of  cohesion  among  its 
members  or  as  a  distinctive  sign  of  its  physiognomy  with  regard  to  com¬ 
peting  groups.  Moral  or  social  conformity  thus  comes  to  generate  the 
juridical  rule. 

There  is  the  possibility  or  even  the  certainty  that  these  distinctions 
are  hardly  perceptible  in  the  societies  whose  civilization  has  not  ad¬ 
vanced  much,  where  the  state  has  not  yet  assumed  a  clear-cut  form;  it  is 
for  the  historian  or  the  ethnologist  to  resolve  that  question.21  But  as  for 
the  society  that  is  ours,  they  are  incontestably  known  and  used  not  only 
by  the  specialists  of  the  law,  but  also  by  the  mass  of  the  people:  They 
instinctively  grasp  the  difference  between  what  they  call  “the  law,” e 
that  is,  statutes  and  official  regulations,  and  the  other  norms  of  social 
life.  Possibly  too,  even  in  our  society,  the  distinctive  criteria  might  not 
lend  themselves  to  easy  application.  Not  always  is  there  a  neat  cut  be¬ 
tween  moral  custom  and  legal  custom,  since  it  has  happened  that  the 
moral  custom  evolves  toward  “legality.”  Yet  this  is  not  sufficient  to  re¬ 
ject  a  principle  of  distinction  which  is  solidly  based  upon  the  facts  of 
social  life  as  well  as  upon  philosophical  reasoning.22 

d  [Conviction  of  rightness  or  necessity.] 

20  On  this  doctrine,  see  i  F.  Geny,  Methode  d’interpretation  et  sources  en 
droit  prive  positif  (2d  ed.)  nos.  109-134,  pp.  317  et  seq. 

21  It  has  been  very  justly  said  regarding  the  relationships  between  law  and  morals 
that  “the  confusion  began  in  ancient  times  when  custom  was  considered  at  least  the 
principal,  if  not  the  exclusive,  source  of  law,”  H.  Dupeyroux,  Les  grands  problemes 
du  droit  (dealing  with  the  work  of  Le  Fur),  in  Archives  de  philosophie  du  droit 

ET  DE  SOCIOLOGY  JURIDIQUE  (1938),  DOS.  1-2,  pp.  70-72. 

*  [The  French  term  used  here  is  le  code.] 

**On  the  setting  apart  of  law,  cf.  F.  Russo,  Realite  juridique  et  realite 
SOCeale  (Paris,  1942)  164-170,  and  more  generally,  G.  del  Vecchio,  Vhomo 
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Section  2.  Power  as  the  Source  of  the  Legal  Rule 

16.  Power  Alone  Is  Qualified  To  Lay  Down  the  Legal  Rule .  If  law 
is  not  simply  the  rule  of  social  life  but  the  rule  of  civil  society,  it  could 
only  be  laid  down  by  the  power,  or  at  least  with  the  approval  and  conse¬ 
cration  of  the  power,  which  is  qualified  to  act  in  the  name  of  the  civil 
society,  to  wit,  public  authority.  We  have  here  a  condition  that  goes  not 
to  the  efficacy  or  the  validity  of  the  law  but  to  its  very  existence.1 

It  is  by  power  that  a  society  exists  as  a  body;  it  is  incumbent  on 
power  to  order  the  state  and  to  regulate  the  conduct  of  the  individuals  in 
conformity  with  the  ends  of  the  state.2  In  saying  this,  we  do  not  adopt  a 
“dogmatic”  or  authoritarian  conception  of  the  law;  we  merely  recognize 
the  organic  and,  in  this  sense,  social  character  of  the  legal  rule.  Nothing 
prevents  the  authority  in  the  state  from  being  organized  in  a  democratic 
fashion  and  exercised  directly  or  indirectly  by  the  nation  itself ;  nothing 
prevents  the  authority  in  the  state  from  being  decentralized  on  a  terri¬ 
torial  basis  or  even  on  the  basis  of  economic  and  social  interests  (cor¬ 
porations).  All  that  is  a  matter  of  the  political  constitution.3  Nor  is  it  to 
be  implied  that  the  authority  in  the  state,  whether  or  not  democratic, 
whether  or  not  decentralized,  in  working  out  its  rules  could  not  be 
affected  by,  or  even  inspired  by,  the  opinion  prevailing  among  the 
people.4  In  fact,  whatever  may  be  the  regime  of  the  government  or  the 
way  of  establishing  the  legal  rule  —  statute,  custom,  case  law  —  a  great 
many  people  without  official  capacity  collaborate  in  or  contribute  to  the 
formation  of  the  law:  Specialists  in  the  moral  and  social  sciences,  pro¬ 
fessional  experts  in  the  fields  under  regulation,  and  sometimes  the  mass 
of  the  public.  Very  seldom  are  the  rules  the  original  and  personal  work 

juridicus  et  Pinsnflisance  du  droit  comme  regie  de  la  vie ,  in  Justice,  Droit,  Etat 
236-239. 

1  See,  in  this  sense,  St.  Thomas,  Summa,  la  Ilae ,  qu.  90,  art.  3  ad  resp art.  4 
ad  resp.)  in  fine  (.  .  .) ;  qu.  95,  art.  4  ad  resp.  ( teriio ) ;  qu.  96,  art.  5  ad  resp.  Cf. 
Carre  de  Malberg,  Reflexions  tres  simples  sur  Vobjet  de  la  science  juridique,  in  1 
Recueil  d ’etudes  sur  les  sources  du  droit  ex  l’honneur  de  Fraxqois  Gexy 
192  et  seq. 

2  We  place  ourselves  for  the  moment  on  the  plane  of  the  domestic  civil  society, 
i.e.,  the  state.  The  case  of  public  international  law  will  be  considered  below,  nos. 
38-40. 

3 Cf.  St.  Thomas,  Summa,  la  Ilae ,  qu.  90,  art.  3:  .  .  .;  qu.  9$,  art.  4  ad  resp. 
{teriio) ;  qu.  96,  art.  5  ad  resp.  It  is  possible,  too,  that  the  form  of  the  political 
regime  influences  the  determination  of  the  content  of  public  and  even  private  law. 
Cf.  Montesquieu,  De  l’esprit  des  lois,  bks.  V  to  VII  (ed.  Garnier  40  et  seq.). 
But  see  infra ,  no.  138,  n,  9. 

4  The  relationships  between  law  and  opinion  will  be  treated  below,  in  the  part 
devoted  to  the  elaboration  of  the  law,  nos.  160  et  seq.,  esp.  nos.  164  and  165. 
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of  those  in  authority;  the  law  develops  slowly  by  largely  collective  work, 
in  which  it  is  quite  difficult  to  discover  rights  of  authorship.  In  this 
genetic  sense,  the  law  is  social,  at  least  as  regards  its  substantial  con¬ 
tent:  The  society  underlying  the  state,  or,  if  one  likes,  “unorganized 
communion/5  exerts  pressure  upon  the  state  and  thus  influences  its  law.5 

However,  law  exists  only  from  that  moment  when  the  state  itself,  by 
its  organs,  has  erected  it  as  a  law  of  the  state,  explicitly  or  by  implica¬ 
tion,  directly  or  by  renvoi  (to  a  principle  or  another  discipline).  Prior  to 
that  moment,  the  matter  might  well  have  been  regulated  (and  it  will 
continue  to  be  regulated)  by  morals,  by  social  manners,  or  simply  by 
usages:  The  legal  rule,  in  the  sense  of  a  law  of  the  state,  is  absent.  It 
does  not  follow  that  the  subject  would  then  necessarily  be  free  and  that 
his  activity  in  the  field  which  is  assumed  to  be  “empty  of  law”  would 
escape  any  censure,  even  on  the  part  of  the  authorities  of  the  state.  It 
means  only  that  for  an  appraisal  of  his  conduct  from  the  point  of  view 
of  social  discipline  one  can  find  no  preestablished  legal  rule  —  whether 
one  of  obligation  or  one  of  liberty  —  and  that  the  cognizant  judge  (or 
official)  will  have  to  work  out  the  applicable  norm  in  the  special  case,  in 
short,  to  fill  the  gap  in  the  law.6  In  such  a  case,  we  witness  the  budding 
of  a  new  legal  rule  by  way  of  case  law  (law  in  fieri)* 

17.  The  Courts ,  Creating  Case  Law ,  Constitute  Power .  Law,  precisely, 
does  not  always  derive  from  statutes  and  regulations,  which  are  the 
direct  and  a  priori  modes  of  expression  of  the  law.  It  may  also  derive 
from  decisions  of  cases,  especially  the  case  law  of  courts,  and  even  from 
custom.  It  is  permissible,  then,  to  inquire  in  what  measure  case  law  and 
customary  law  emanate  from  the  public  authority  which  alone  is  quali¬ 
fied  to  lay  down  law* 

As  regards  the  case  law  of  courts  (judicial  or  administrative),  the 
difficulty  is  only  apparent.  No  matter  how  independent  and,  in  this 
sense,  sovereign  they  may  be,  the  courts  instituted  by  the  state  to  ad¬ 
minister  justice  in  the  name  of  the  state  are  evidently  depositaries  of  a 
part  of  public  authority.7  From  another  aspect,  the  law  they  apply  is 

5  On  the  “spontaneous  elaboration  of  the  law”  and  the  unfolding  by  the  societies 
themselves  of  their  natural  ends,  see  F.  Russo,  op.  tit .  33-37,  45-47,  54  and  53. 

6  The  question  of  how  the  judge  will  elaborate  the  principle  of  law  applicable  to 
the  special  case  is  reserved  for  treatment  below,  nos.  13 1  et  seq. 

*  [Law  in  the  making.] 

7  The  observation  is  obviously  valid  only  for  the  courts  of  the  state,  even  where 
they  are  corporative  courts  established  or  agreed  to  by  the  state  (system  of  judicial 
decentralization).  Its  validity  does  not  extend  to  private  tribunals,  corporative  or 
otherwise.  Private  decisions  belong  no  more  to  the  category  of  the  law  of  the  state 
than  does  private  legislation. 
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very  much  the  law  of  the  state,  whether  they  find  it  formulated  in 
statutes  or,  in  the  absence  of  statutes,  have  to  work  it  out  themselves. 
For  it  is  all  very  well  to  claim  to  separate  the  judicial  power  from  the 
other  powers  of  the  state,  the  legislative  and  the  executive,  under  the 
pretext  that  the  latter  two  would  represent  political  power  while  the 
power  of  the  judge  would  be  of  exclusively  legal  nature.  First,  it  is  a 
mistake  to  oppose  law  —  the  law  of  the  state  —  to  politics:  Law,  the 
rule  of  the  political  society,  is  necessarily  subordinate  to  the  ends  of 
politics.  Further,  to  the  extent  that  the  courts  have  to  work  out  the  law, 
they  have  to  do  so  very  much  as  the  business  of  the  state  and  for  its 
ends,  which  is  a  political  task.8  Finally,  it  is  illogical  to  regard  as  non¬ 
political  the  judicial  power  when  the  latter,  in  the  absence  of  a  statutory 
rule,  is  allowed  to  supplement  the  legislative  power,  which  is  eminently 
political.  In  effect,  the  courts  are  competent,  if  not  to  legislate  by  way 
of  general  disposition,  at  least  to  evolve  case  law,  actually  equivalent 
to  statute  law,  by  the  exercise  of  their  jurisdiction.  Most  of  the  time, 
though,  such  case  law  is  formed  but  gradually  and  gropingly;  hence  it  is 
difficult  to  spot  the  instant  of  the  birth  of  a  rule  of  case  law. 

18 .  Custom  Needs  the  Approval  of  Power .  The  problem  is  more  deli¬ 
cate  for  custom  as  a  source  of  law.  He  who  speaks  of  customary  law 
doubtless  speaks  of  a  societal  rule  which  is  conceived  as  group  law,9 
yet  withal  is  established  by  the  society  itself  rather  than  by  the  state.  Is 
it  necessary,  therefore,  to  leave  the  law  originating  in  custom  outside  of 
the  law  of  the  state? 

The  question  does  not  arise  with  regard  to  customary  law  proceeding 
from  the  authorities  of  the  state  themselves  —  the  parliament,  the  ad¬ 
ministration,  the  courts  —  inasmuch  as  these  authorities,  as  a  result  of 
constant  practice  that  has  become  imperative,  create  substantive  or 
procedural  rules  as  to  their  own  activities.  Such  customary  public  law 
remains  the  work  of  the  state  which  makes  its  own  rule  for  itself 
through  its  human  organs.  It  will  merely  be  necessary  to  verify  the 
legitimacy,  according  to  the  constitutional  regime  in  force,  of  such  a 
system  of  autonomous  formation  of  the  law  of  the  bodies  and  institu¬ 
tions  of  the  state.10  Contrariwise,  the  difficulty  appears  most  clearly  in 
assuming  a  customary  rule  of  private  law.  Can  it  still  be  maintained  that 

8  On  the  political  character  of  the  function  of  the  judge  in  the  state,  see  J.  Dabin, 
Doctrine  generale  de  l’Etat,  no.  158,  pp.  246-248.  The  opposite  opinion  proceeds 
from  a  certain  erroneous  conception  of  politics  as  the  struggle  for  power. 

®  See  supra ,  nos.  8  and  9. 

38  Cf .  R.  Capitant,  Le  droit  constitutionnel  non  icrit7  and  C.  Girola,  Les  coutumes 
constitutionnelles ,  in  3  Recueil  Geny  i  et  seq 9  et  seq . 
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that  kind  of  rule  emanates  from  the  state?  This  might  be  denied  on  the 
ground  that  the  rule  has  issued  from  the  mass  of  the  public,  from 
“unorganized  social  communion/’  and  not  from  the  community  of  the 
state  as  such.  But  two  observations  are  susceptible  of  resolving  the 
contradiction. 

In  the  first  place,  whatever  conception  one  may  have  of  legal  custom, 
and  even  if  one  follows  the  classical  doctrine  in  admitting  that  it  may 
exist  without  the  concurrence  of  any  authority 11  —  still  in  the  politi¬ 
cally  organized  society  custom  undeniably  is  unable  to  play  its  role  if 
the  authorities  of  the  state  refuse  to  attribute  to  it  legal  value:  The 
opinio  juris  b  of  those  concerned  must  in  effect  be  adopted  by  the  courts 
and  the  law-applying  organs  of  the  state.12  Are  these  agencies  bound  to 
accomplish  that  adoption,  as  they  are  bound  to  apply  statutory  legal 
rules?  That  is  another  problem,  which  belongs  both  to  theoretical  juris¬ 
prudence  and  to  positive  constitutional  law.  In  principle,  we  see  no 
reason  to  deny  a  priori  obligatory  value  to  customary  rules,  even  in  re¬ 
spect  to  the  law-applying  organs  of  the  state,  as  long  as  these  rules  do 
not  oppose  the  end  of  the  political  society  and  the  discipline  which 
the  state  is  charged  to  maintain.  He  who  speaks  of  law  of  the  state  thus 
does  not  necessarily  imply  the  elimination  of  the  social  environment  as  a 
qualified  formal  source  of  legal  rules.  It  is  necessary  yet  sufficient  that 
the  rule  should  in  fact  obtain  the  consecration  of  the  state.  In  this  sense 
we  speak  here  of  law  laid  down  by  the  state,  without  distinction  between 
the  law  derived  from  legislative  or  judicial  sources,  which  issues  from 
the  state,  and  the  customary  law,  which  issues  from  the  social  environ¬ 
ment  with  the  approval  of  the  state. 

We  may  further  observe  that  in  modern  society,  where  the  state  has 
definitely  won  its  place  as  ruler  of  the  community,  the  official  sources 
(statute  and  case  law)  are  preponderant  both  in  number  and  in  value. 
That  preponderance  is  not  accidental.  It  has  often  been  shown  that  the 
regime  of  the  state  tended  to  cause  the  ebbing  of  custom,  that  it  calls 
forth  the  system  of  statutory  law,  involving  not  only  uniform  and  impar¬ 
tial  legality  but  also  the  form  of  the  written  statute  enacted  by  public 
authority.  If  the  statutory  law,  completed  by  case  law,  is  not  the  sole 
mode  of  expression  of  the  law  of  the  state,  it  is  the  most  normal  and, 

11  See,  contra,  1  Ed.  Lambert,  Etudes  de  droit  common  legislate?  (Paris, 
1903)  hi  et  seq .  (Introduction,  La  fonction  du  droit  civil  compari.)  A  summary 
of  Lambert’s  ideas  will  be  found  in  A.  Lebrun,  La  coutume,  ses  sources,  son 
AUTORITE  EN  DROIT  PRIV&  (Paris,  I932),  DOS.  184-192,  pp.  190-198. 

b  [Conviction  of  rightness.] 

”Cf.  1  M.  Planiol,  Traite  elementaire  de  droit  civil  (12th  ed.  by  G. 
Ripert),  no.  n:  “As  for  myself,  I  do  not  believe  at  all  in  the  possibility  of  establish¬ 
ing  customary  rules  with  obligatory  validity  outside  of  case  law.” 
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too,  the  most  perfect  mode.  Moreover,  no  one  contests  that  the  statute 
could  abolish  custom,  so  that  where  the  latter  exists,  it  is  in  some  way  by 
the  grace  of  the  statute.13  Nor  does  it  take  any  subtlety  to  claim  that, 
to  the  extent  that  the  customary  rule  satisfies  the  needs  of  social  disci¬ 
pline,  the  people  instituting  it  function,  in  a  word,  as  public  authority. 
Or  again,  if  one  likes,  the  regime  of  custom  is  equivalent  to  a  kind  of 
direct  democracy:  Constitutionally  the  people,  acting  by  way  of  custom, 
would  be  qualified,  as  one  of  the  very  organs  of  the  state,  to  produce 
rules  of  private  law.14 

iq.  Diversity  and  Hierarchy  of  the  Rules  According  to  the  Creating 
Organ.  In  the  vast  and  necessarily  complicated  political  societies  of  the 
type  of  the  modern  state,  the  organs  of  the  public  authority,  even  if  we 
consider  only  the  legislative  function,  are  differentiated  and  hierarchical. 
This  gives  rise  to  a  gradation  of  equally  differentiated  and  hierarchical 
rules.  In  states  federal  in  form,  there  are  federal  statutes  upheld  by 
federal  authority  in  matters  called  federal  and  valid  throughout  the 
whole  federal  area;  there  are,  on  the  other  hand,  the  statutes  of  the 
several  federated  states,  valid  within  the  borders  of  the  area  of  each  of 
these  states.  Both  in  federal  and  in  unitary  states,  always  more  or  less 
decentralized,  there  are,  on  the  one  hand,  the  rules  laid  down  by  the 
organs  of  the  state  (the  central  authority),  valid  for  the  entire  area; 
and  on  the  other  hand,  the  rules  laid  down  by  the  decentralized  powers 
(provinces,  municipalities)  with  the  authorization  and  under  the  control 
of  the  state.  The  municipalities  and  provinces  of  the  past  have  more 
and  more  merged  with  the  state;  but  the  latter  has  left  or  restored  to 
them  legislative  jurisdiction  in  certain  matters  (provincial  and  munici- 

18  By  virtue  of  the  same  fundamental  idea  (power  as  the  source  of  the  legal  rule 
in  the  state)  it  is  for  enacted  law,  as  the  expression  of  the  will  of  the  power,  not 
only  to  declare  itself  with  regard  to  such  and  such  a  custom  but  also  to  regulate 
the  problem  of  the  sources  of  law,  in  affirming  its  own  primacy  among  the  sources  — 
without  being  open  to  accusation  of  judging  in  its  own  cause  and  aiming  at  a 
problem  within  the  competence  of  the  sociologist  and  not  the  legislator  (see,  in  the 
latter  sense,  1  F.  Geny,  Methode  (2d  ed.),  no.  51,  2  id.,  nos.  88-90;  A.  Lebrtjx, 
op.  cit.,  no.  135).  It  is  being  forgotten  that  the  mission  of  politics,  of  which  the 
enacted  law  is  the  organ,  is  to  govern  the  social,  which  renders  the  enactment 
competent  both  to  give  solutions  and  to  settle  the  problem  of  the  sources  of 
regulation. 

“It  is  remarkable  that  St.  Thomas,  supra,  n.  3,  puts  the  power  to  legislate  in 
the  hands  of  the  multitude  (grouped  in  the  state)  or  its  representatives.  This  ex¬ 
pression  may  designate  the  elaboration  of  a  law  by  the  people  meeting  in  legislative 
assembly  as  well  as  by  popular  custom.  See  also,  on  this  point,  Sttmma,  la  Ilae , 
qu.  97,  art.  3  ad  resp.:  .  .  .  ;  and  on  free  (i.e.,  democratic)  societies,  ibid.,  ad 
3:  ...  In  the  same  sense,  Jtjxian  in  Dig.  i,  3,  32,  1:  .  .  . 
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pal  bylaws  and  regulations).  A  hierarchy  of  the  same  kind  is  found  in 
manv  states,  federal  or  unitary,  among  the  rules  originating  in  the  cen¬ 
tral  authorities:  In  the  technical  terms  of  constitutional  law,  we  dis¬ 
tinguish  between  the  statute,  which  is  the  work  of  the  legislative  power, 
and  the  ( general )  order  or  regulation  issued  in  application  of  statutes  or 
within  the  framework  of  statutes  by  the  governmental  [executive  or 
administrative]  power  (such  as  a  royal  order)  or  even  by  a  minister 
alone  (a  ministerial  order). 

The  statutes  or  enacted  laws  themselves  are  divided,  in  regimes  of 
rigid  constitutions,  into  constitutional  laws  and  ordinary  statutes,  the 
former  binding  all  authorities  of  the  state,  including  the  legislator  of 
tomorrow,  and  subject  to  abrogation  or  modification  only  by  a  special 
amending  process,  more  complicated  than  the  ordinary  lawmaking 
process.15  Another  kind  of  rule  can  be  foreseen,  already  practiced  in  cer¬ 
tain  countries:  The  rule  laid  down  by  the  occupational  corporation  as 
an  organism  of  public  law,  authorized  to  lay  down  rules  in  its  occupa- 
pational  field  as  the  provinces  and  municipalities  are  authorized  to  lay 
down  rules  in  the  local  territorial  field.16  But  these  varieties,  depending 
on  the  public  law  of  each  nation,  leave  the  essential  idea  intact:  We 
always  deal  with  rules  laid  down  by  the  public  authority.  Still,  since  the 
lawmaking  public  authority  is  incarnated  in  different  organs,  each  organ 
must  remain  within  the  framework  of  its  jurisdiction  and,  moreover, 
lay  down  its  rule  in  accordance  with  the  prescribed  forms  and  proce¬ 
dures.  Otherwise,  the  rule  will  be  legally  invalid.17 

20.  The  Rules  Laid  Down  By  Private  Individuals  Do  Not  Constitute 
Law.  On  the  other  hand,  the  rules  stemming  from  the  wills  of  private 
individuals  by  way  of  private  legal  transactions  fall  outside  of  the  cate¬ 
gory  of  the  legal  rule  (in  the  sense  of  the  law  of  the  state) ,  not  only 
because  their  obligating  force  is  limited  to  the  parties  of  the  case 18  but 
also  because  the  private  will  of  itself  is  not  competent  to  lay  down  rules 
on  the  state  level.  This  is  true  both  for  individual  private  acts  (unilateral 

15  This  hierarchy  of  rules  has  given  rise  to  the  theory  of  the  formation  of  the 
law  by  less  and  less  general,  more  and  more  individual  “degrees”  (Stufentheorie) , 
proposed  by  MerkI,  on  which  see  R.  Bonnard  in  Revue  du  droit  public  (1928) 
668. 

19  On  this  form  of  decentralization  —  occupational  decentralization  —  see  J. 
Dabin,  Doctrine  generate  de  l’Etat,  nos.  203-209,  pp.  331  et  seq . 

17  Cf.,  in  the  same  sense,  on  the  significance  of  die  objective  validity  of  legal 
rules,  H.  Dupeyroux,  Les  grands  problemes  du  droit ,  in  Archives  de  philosophie 
du  droit  (1938)  nos.  1  and  2,  pp.  46-48. 

“This  is  the  question  of  the  general  character  of  the  legal  rule,  which  will  be 
examined  below,  nos.  56-58. 
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acts  or  contracts,  for  valuable  consideration  or  by  way  of  gift,  among 
living  parties  or  upon  death)  and  for  collective  acts  incorporating  eco¬ 
nomic  or  other  groups,  whatever  they  may  be,  which  may  have  a  genu¬ 
ine  regulatory  power  over  their  members.  In  the  latter  case  of  a  “private 
statute,55  as  in  the  case  of  an  ordinary  obligation,  it  is  always  the  private 
will  that  is  acting.19  Supposing,  then,  that  one  adopts  the  theory  of  the 
formation  of  law  “by  degrees55  [of  generality  or  concreteness]  starting 
with  the  most  general  and  most  fundamental  law,  to  wit,  the  constitu¬ 
tion,20  it  will  be  well  not  to  have  the  system  embrace  private  legal  acts, 
which  represent  a  principle  different  from  that  of  the  legal  rule.21  This 
does  not  mean  that  the  state  or  the  public  authority  cannot  consecrate 
the  obligating  force  between  the  parties  to  private  legal  transactions, 
including  collective  acts.  On  the  contrary,  it  may  do  so  and,  reserving 
certain  conditions,  it  ought  to  do  so:  The  law  of  the  state  [etatique] 
is  not  synonymous  with  a  “statist55  law  that  excludes  the  legitimate 
autonomies  of  individuals  and  groups  in  the  legal  field. 

However,  in  decreeing  that  agreements  legally  arrived  at  become  the 
statute  of  the  parties,  whether  on  the  inter-individual  or  the  corporative 
level  (as  in  Article  1134  of  the  Code  Napoleon c),  the  law  of  the  state 
does  not  elevate  the  statute  of  private  parties  to  the  rank  of  a  statute 
of  the  state.  It  maintains  it  on  its  subordinate  level,  but  proclaims  that 
the  private  rule  has  obligating  force  as  far  as  the  law  of  the  state  is  con¬ 
cerned,  that  the  latter  sanctions  the  private  rule  in  the  same  way  as  the 
rule  of  the  law  of  the  state.  In  a  word,  the  law  of  the  state  is  enriched 
by  a  new  rule  of  general  import,  that  of  respect  for  the  pledged  word: 
Pacta  sunt  servanda  A  22  Furthermore,  it  is  understood  that  in  the  case  of 
a  private  act  setting  up  a  society  or  association  endowed  with  personal¬ 
ity,  the  rule  created  by  the  group  for  its  members  bears  the  character  of 

w  No  doubt  St.  Thomas  groups  with  “positive  law”  the  cases  of  private  conven¬ 
tion  as  well  as  of  “public  convention”  (i.e.,  the  law  of  the  state);  see  Summa, 
Ila  llae ,  qu.  57,  art.  2  ad  resp .  But  there  he  defines  the  concept  of  positivity,  not 
that  of  laws.  His  thoughts  about  laws  are  expressed  id.  Ia  II ae ,  qu.  90,  art.  3. 

30  See  supra ,  n.  15. 

aAs  to  public  legal  acts,  inasmuch  as  they  lay  down  general  rules,  the  solution 
is  obviously  different:  they  realize  the  very  concept  of  the  law  of  the  state.  Cf. 
Du  Pasquier,  op.  tit .,  no.  125,  pp.  95-96;  no.  130,  p.  101. 

c  [Art,  1134  of  the  Code  Napoleon  provides  as  follows:  “Agreements  concluded 
in  accordance  with  the  laws  shall  have  the  force  of  law  as  to  those  who  have  made 
them.  They  may  be  revoked  only  by  mutual  consent  or  for  causes  authorized  by 
law.  They  shall  be  executed  in  good  faith,”] 

d  [Agreements  shall  be  observed.] 

22  Cf.,  in  the  same  sense,  Du  Pasquier,  op.  tit.  no.  101,  p.  63;  no.  125,  pp. 
94-95.  In  a  different  sense,  G.  del  Vecchio,  A  propos  de  la  conception  etatique  du 
droit,  in  Justice,  Droit,  Etat  292-293. 


2  $0  JEAN  DABIN 

a  legal  rule  as  regards  these  members,  but  that  this  is  a  rule  of  corpora¬ 
tive  law,  valid  on  the  sole  level  of  the  corporation  and  otherwise  under 
the  control  of  the  state. 

21.  Transformation  of  Rules  of  Private  Parties  Into  Law  of  the  State. 
However,  modern  law  knows  cases  of  the  transformation  of  private 
rules  into  law  of  the  state;  such  as,  in  the  field  of  industrial  relations, 
the  extension  to  an  entire  craft  or  industry,  by  means  of  state  approval, 
of  stipulations  inserted  in  collective  bargaining  agreements.23  Appar¬ 
ently,  the  issue  is  only  one  as  to  whom  they  cover:  An  agreement  brings 
into  effect  rights  and  obligations  with  regard  to  persons  who  have  not 
been  parties  to  it  at  all.  In  truth,  one  has  to  do  with  a  rule  of  private 
origin  which  is  not  only  incorporated  into  the  law  of  the  state  but  to  a 
certain  extent  converted  into  law  of  the  state.  Hence  its  obligating  force 
for  all  within  the  craft  or  industry  regardless  of  whether  or  not  they 
participated  in  the  collective  bargaining  agreements.  This  is  an  anoma¬ 
lous  and  transitional  mode  of  working  out  the  laws  of  the  state,  which 
proceeds  by  way  of  extending  to  everybody  a  rule  first  established  for 
some  few.  Under  a  regime  of  free  corporations,  where  the  group  is 
formed  by  those  freely  adhering  to  it  and  keeps  the  quality  of  an  organ¬ 
ism  of  private  law,  this  process  is  the  only  one  possible  if  it  is  desired  at 
once  to  create  a  rule  valid  for  all  within  the  craft  or  industry  and  to  have 
those  within  it  participate  in  the  making  of  the  rule.  Once  the  corpora¬ 
tion  is  decreed  to  be  compulsory  and  recognized  as  an  organ  of  public 
law  with  powers  of  decision  (and  not  of  simple  consultation),  it  may 
itself  directly  create  obligatory  rules  as  the  law  of  the  state,  doing  so 
under  the  control  of  the  state  and  in  application  of  the  idea  of  de¬ 
centralization. 


Section  3.  Law  and  Public  Compulsion 

22.  As  Regards  Its  Execution ,  Law  Is  Guaranteed  by  the  State.  The 
rule  of  the  social  discipline  of  the  state,  which  is  laid  down  and  promul¬ 
gated  by  the  state,  is  also  guaranteed  by  the  state,  in  the  sense  that  the 
state  institutes  certain  means  designed  to  realize  its  rule  effectively  and 
to  carry  out  what  that  rule  prescribes  as  exactly  as  possible. 

This  necessarily  follows  from  the  idea  of  a  rule  or  discipline  that  is 
social.  If  the  rule  were  not  carried  out,  the  end  pursued  would  not  be 

83  See,  on  this  point,  J.  Dabin,  Doctrine  generale  de  l’Etat,  no.  207  and  refer¬ 
ences.  Also  H.  Capitant,  Involution  de  la  conception  frangaise  en  matiere  de  con¬ 
ventions  collectives  du  travail ,  in  3  Rectjeil  Lambert  §171,  pp.  515-517. 
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attained.  Now,  by  hypothesis,  it  ought  to  be  attained  volens  nolens* 
since  the  social  order,  the  very  authority  of  the  lawmaking  state,  is  at 
stake.  The  life  of  the  law  is  in  its  being  carried  out:  Law  that  is  in  no 
way  active  is  dead  law.  True,  the  codes  contain  rules  that  are  not  applied 
or  are  no  longer  applied,  that  are  dead  branches  of  legislation.  But  such 
cases  can  only  be  rare:  Normally,  obedience  should  follow  the  precept 
and  does  in  fact  follow  it.  Consequently,  if  the  law  wants  to  succeed,  if 
it  wants  to  live,  it  should  be  fashioned  so  as  to  get  itself  obeyed,  morally 
by  a  certain  adaptation  to  common  opinion,  materially  by  a  complex 
of  measures  of  execution  that  may  go  as  far  as  the  use  of  compulsion.1 

23.  Law  That  Is  X ot  Obeyed  Does  Not  Lose  Its  Validity  as  Law. 
This  is  not  to  say,  however,  that  a  rule  that  is  not  obeyed  would  cease 
to  exist  and  that  disobedience  "would  have  the  power  to  abrogate  law. 
There  are  those  who  define  the  law,  at  least  as  positive  law,  by  speaking 
of  “law  generally  obeyed.”  By  that  they  mean  that,  lacking  sufficiently 
general  obedience,  law  lacks  efficacy  and,  in  that  sense,  reality:  This 
is  what  they  call  “'positiveness.”  2  But  the  validity  of  a  rule  must  not  be 
confounded  with  its  efficacy.  No  matter  how  necessary  the  effective  real¬ 
ization  of  the  legal  rule  may  be,  that  rule  is  nonetheless  valid  as  soon  as 
it  has  been  laid  down  in  the  correct  manner:  Its  relative  or  even  total 
lack  of  efficacy  destroys  neither  its  existence  nor  its  validity.  If  the  con¬ 
trary  were  true,  the  subjects  of  a  law  would  be  promoted  to  masters  of 
that  law,  wThich  would  mean  not  only  anarchy  but  the  overthrow  of  the 
order.  Again,  how  would  one  recognize  and  measure  the  degree  of  effi¬ 
cacy  upon  which  the  obligatory  character  of  a  law  is  to  depend?  The 
truth  is  that  a  law  is  valid,  of  objective  validity,  independently  of  the 
opinio  juris  b  of  the  subjects.3  It  is  quite  another  question  to  know  if  it 
is  good  to  lay  down  or  maintain  a  rule  that  would  only  receive  disobedi- 

a  [Willy-nilly.] 

1On  the  compulsory  or  coercive  character  of  civil  laws,  see  St.  Thomas, 
Summa,  la  Hae ,  qu.  90,  art.  3  ad  2;  qu.  92,  art  2  ad  resp.,  in  fine;  qu.  95,  art.  1 
ad  resp .  and  ad  1;  qu.  96,  art,  5  ad  resp.,  in  fine ,  ad  1  and  ad  3.  Contra:  see  H. 
Dupeyroux,  Les  grands  problemes  du  droit ,  in  Archives  de  phelosophie  du  droit 
(1938),  nos.  1—2,  pp.  53-55.  But  independence  of  the  validity  of  law  from  its 
efficacy  does  not  imply  that  the  valid  rule  should  not  also  be  efficacious,  and  guar¬ 
anteed  to  that  end. 

2  Thus,  following  Kelsen  who  finds  positiveness  in  the  two  characteristics  of 
validity  and  efficacy,  R.  Capitant,  L’illicite,  i:  L’imperatif  jtjridique  115  et  seq. 
.  .  .  Cf.  Du  Pasquier,  op.  cit.  nos.  314  and  318. 

b  [Conviction  of  rightness.] 

8  See,  in  the  same  sense,  H.  Dupeyroux,  Les  grands  problemes  du  droit ,  loc .  cit. 
34-42,  dealing  with  the  work  of  Le  Fur.  Contra:  Simonius,  QueUes  sont  les  causes 
de  V autorite  du  droit  ?  in  1  Recueh,  Geny  204  et  seq . 
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ence.  But  that  is  a  matter  of  legislative  prudence,  concerning  only  those 
who  govern.  Inasmuch  as  the  rule  is  laid  down,  it  is  not  for  the  dis¬ 
obedience  of  the  subjects  to  strike  it  down  with  invalidity,  indeed  with 
sterility.  This  is  precisely  why  compulsion  is  instituted:  To  insure  the 
observance  of  the  rule  against  disobedience. 

24.  Abrogation  of  Statute  Law  by  Contrary  Custom.  It  is  true  that 
according  to  certain  conceptions,  which  are  sometimes  accepted  in 
practice,  the  legal  rule,  where  it  has  issued  from  statute  law,  is  suscep¬ 
tible  of  abrogation  by  desuetude,  which  entails  a  return  to  liberty;  or 
even  of  positive  replacement  by  a  contrary  custom.4  Now  desuetude  as 
well  as  contrary  custom  presuppose  a  failure,  deliberate  or  from  negli¬ 
gence,  to  observe  the  rule:  General  and  prolonged  disobedience  thus 
becomes  a  source  of  law.  But  there  would  first  of  all  be  need  to  see  if 
the  failure  to  observe  the  statute  did  not  derive  from  its  inapplicability 
to  those  very  subjects,  so  that  the  disobedience  would  be  but  apparent: 
A  statute  that  from  the  outset  or  by  change  of  circumstances  is  inappli¬ 
cable  could  not  obligate.  No  one  is  bound  to  the  impossible,  and  the 
statute  that  would  demand  the  morally  or  materially  impossible  is  not, 
or  has  ceased  to  be,  a  veritable  statute.5  Contrariwise,  the  true  problem 
appears  where  the  lack  of  application  of  the  statute  would  be  caused 
simply  by  the  displeasure  or  disagreement  it  brings  about.  It  is  precisely 
here  that  one  may  ask  himself  whether  the  solution  of  abrogation  of 
statutes  by  desuetude  or,  a  fortiori ,  by  contrary  custom,  ought  not  to 
be  discarded  as  it  puts  an  official  premium  on  disobedience.  No  doubt, 
by  hypothesis,  the  disobedience  has  ceased  to  be  individual,  it  has  be¬ 
come  collective:  It  is  the  mass  that  has  become  refractory,  and  therefore 
the  attitude  of  the  individual  who  acts  like  the  mass  no  longer  has  the 
character  of  individual  disobedience.  Nonetheless  the  point  remains  that 
the  custom  has  formed  as  a  result  of  accumulated  individual  disobedi¬ 
ences  and  contrary  to  what  legitimate  authority  had  prescribed. 

2$.  Special  Case  of  Desuetude .  As  regards  desuetude,  however,  we 
may  observe  that  it  never  results  from  the  negative  attitude  of  the  sub¬ 
jects  alone,  that  in  addition  it  requires  concurrence  on  the  part  of  the 

4  This  is  the  solution  proposed,  e.g.,  by  St.  Thomas,  Summa,  la  llae ,  qu.  97, 
art.  3  ad  resp in  fine:  .  .  .  Cf.  A.  Lebrun,  La  coutume,  ses  sources,  son 
atftorite  en  droit  priv£  (Paris,  1932),  nos.  433  et  seq .,  pp.  461  et  seq .,  and  refer¬ 
ences  id.  p.  467  n.  1. 

Cf.,  in  this  sense,  St,  Thomas,  op.  cit .  Ia  IIae}  qu.  97>  art.  3  ad.  2,  arguing  from 
the  lack  of  utility  or  of  adaptation  of  the  law.  And  see  1  F.  Geny,  Methods  d’inter- 
prStation  et  sources  en  droit  prive  positif  (2d  ed.)  410. 
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law- administering  agencies  (officials  and  judges)  who  fail  to  lend  them¬ 
selves  to  action,  prosecution,  and  sanction.  It  is  the  passivity  of  those 
agencies  that  permits,  and  hence  realizes,  desuetude,  for  their  interven¬ 
tion  would  have  resulted  in  interrupting  the  prescription  of  the  statute.6 
A  still  graver  disobedience  then,  it  will  be  said.  But  the  aspect  of  the 
problem  has  changed.  No  longer  is  it  our  concern  to  find  out  if  the 
disobedience  of  the  subjects  can  entail  the  death  of  statute  law:  On  that 
point,  the  answer  is  in  the  negative.  It  is  rather  our  concern  to  find  out 
if  the  law-administering  agencies  enjoy  a  certain  freedom  in  the  applica¬ 
tion  of  statute  law,  a  freedom  that  may  go  so  far  as  to  refuse  such  appli¬ 
cation.  The  question  is  no  longer  one  of  the  relationships  between  the 
statute  and  the  subjects,  but  one  of  the  relationships  between  the  differ¬ 
ent  “powers”  or  agencies  in  the  state,  particularly  between  statute  law 
and  the  case  law  of  the  courts.  As  for  custom  prevailing  against  statute 
law,  the  same  observation  will  apply,  mutatis.  mutandis  ;c  although 
at  the  beginning  of  a  custom  contra  legem  d  there  is  disobedience  of  the 
statute,  the  problem  that  arises  is  less  one  of  the  validity  of  the  statute 
in  the  face  of  the  attitude  of  the  subjects  than  one  of  the  sources  of  law. 
Two  sources  of  law  are  in  conflict:  Statute  and  custom;  the  question  is, 
which  is  the  predominant  source.  Again,  the  question  relates  to  the 
organization  of  the  power  to  decree  rules  in  the  state,  in  short,  to  the 
constitutional  regime.7 

26.  In  General ,  the  Law  Is  Obeyed .  Ordinarily,  obedience  to  the  law 
comes  about  spontaneously,  without  state  intervention,  though  not  al¬ 
ways  without  reluctance.  No  matter  how  numerous  infractions  may  ap¬ 
pear  in  the  case  of  laws  fettering  human  passions  or  imposing  pecuniary 
sacrifices,  they  represent  but  a  rather  small  percentage  in  the  total  of 
the  unnumbered  acts  of  social  life:  In  general,  property  and  life  are 
respected,  debtors  pay  their  debts,  taxpayers  pay  their  taxes  ...  In 
short,  law  on  the  whole  is  doubtless  obeyed  more  often  than  it  is  dis¬ 
obeyed.  And  that  is  fortunate,  for  otherwise  no  compulsion  would  stand 
the  test:  The  measures  of  enforcement  would  be  paralyzed  under  the 
avalanche  of  infractions.  This  is  the  partial  truth  involved  in  the  saying: 
Positive  law  (in  the  sense  of  “real,”  “realized”  law)  is  the  law  generally 

•  See,  in  the  same  sense,  St.  Thomas,  Sxjmma,  la  II ae,  qu.  97,  art.  3  ad  3,  in  fine , 
arguing  from  the  toleration  of  authority  in  regimes  where  the  people  do  not  have 
the  lawmaking  power. 

c  [With  changes  as  the  case  may  be.] 

4  [Contrary  to  a  law.] 

7  It  must  be  recognized,  though,  that  the  solution  of  the  problem  of  the  rela¬ 
tionships  between  case  law  and  statute  law  is  delicate  and  far  from  clarified. 
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obeyed.  Should  disobedience  be  general,  compulsion  would  be  powerless, 
the  law  would  cease  to  act  and  hence  to  live.  It  matters  little,  though, 
what  motive  actually  dictates  obedience.  A  rule  of  social  discipline  is 
entitled  to  require  only  conformity  of  action,  independent  of  the  recti¬ 
tude  or  purity  of  intentions:  Speaking  socially,  and  thus  juridically,  it 
is  the  result  that  counts,  and  that,  by  hypothesis,  is  attained.8  But 
clearly  the  fear  of  the  sanction  figures  among  the  most  active  motiva¬ 
tions  of  obedience  to  laws,  whether  as  a  stimulant  for  laws  containing 
commands,  or  as  an  inhibiting  force  for  laws  containing  prohibitions. 
The  entire  criminal  law  is  founded  upon  the  idea  of  the  intimidating 
force  of  punishment:  The  laws  threaten  force  so  as  not  to  have  to  use 
it  or,  at  least,  to  have  to  use  it  only  as  a  last  resort.9 

2j.  Sanction  and  Compulsion .  Where  voluntary  execution  fails,  com¬ 
pulsion  thus  enters  the  arena.  What  does  this  mean?  The  two  notions  of 
sanction  and  of  compulsion  must  not  be  confused  to  the  point  of  never 
distinguishing  them.  On  the  one  hand,  every  rule  of  conduct  ordinarily 
implies  a  sanction,  without  that  sanction  as  such  having  the  character  of 
compulsion  that  inheres  in  law:  The  moral  rule  has  its  sanctions  —  sure 
sanctions  of  the  life  beyond,  and  more  doubtful  earthly  sanctions,  con¬ 
sisting  in  the  reactions  of  tormented  conscience,  of  outraged  nature,  of 
shocked  public  opinion.  As  for  the  rule  of  social  manners,  it  is  sanc¬ 
tioned  by  the  approval  or  disapproval,  manifested  or  perceptible,  of  the 
public  environment.  Now  those  diverse  reactions  have  nothing  sub¬ 
stantially  in  common  with  the  sanction  of  legal  compulsion.  On  the 
other  hand,  there  are  in  law  sanctions  that  fully  deserve  that  name  and 
yet  do  not  in  themselves  constitute  compulsion.  In  fact,  the  state  can 
decree  plenty  of  measures  that  tend  to  bring  about  the  execution  of  its 
rule,  specifically  if  possible,  or  else  by  an  equivalent.  Among  these 
measures,  some  are  preventive,  others  compensatory  or  repressive.  Now 
nothing  prevents  us  from  calling  these  latter  measures,  which  presuppose 
the  violation  of  the  rule,  by  the  name  of  sanctions.  Thus,  refusal  to 
discharge  the  obligation  to  do  a  certain  act  ( facere )  is  subject  to  “sanc- 

8  Cf.  St.  Thomas,  op.  dt .  Ia  I lae,  qu.  92,  art.  2  ad  4,  who,  starting  from  the 
idea  that  the  end  of  every  law  is  to  make  man  (morally)  good,  remarks  that  fear 
of  punishment  may  lead  a  man  finally  to  obey  delectabiliter  et  ex  propria  voluntate 
[with  pleasure  and  by  his  own  will].  In  any  event,  the  law  prescribes  but  the 
virtuous  thing  and  not  the  mode  of  activity  of  the  virtuous  man:  .  ...  id  qu  06 
art.  3  ad.  2. 

9  Cf.,  in  this  sense,  St.  Thomas,  op.  dt.  Ia  Ilae,  qu.  95,  art.  1  ad  resp.  and 
ad  1 ;  qu.  96,  art.  5  ad  resp.,  in  fine.  One  can  say  that,  modeled  upon  the  law  of  the 
Old  Testament,  a  juridical  law  is  and  will  always  be  a  law  of  fear  and  not  a  law  of 
love,  which  means  that  its  execution  will  always  have  to  rest  on  force. 
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tion”  by  contractual  damages  or  by  dissolution  of  the  contract;  violation 
of  matrimonial  obligations  is  subject  to  “sanction”  by  divorce  or  judicial 
separation;  injury  unlawfully  inflicted  upon  another,  to  “sanction”  by 
damages  in  tort;  theft,  to  “sanction”  by  restitution  of  stolen  goods;  ille¬ 
gal  contracts  are  subject  to  “sanction”  by  nullity,  and  unlawful  associa¬ 
tions.  by  dissolution;  the  incompetent  or  malfeasant  official  is  dismissed; 
the  parent  betraying  his  trust  is  deprived  of  parental  power,  etc. 

Yet,  to  speak  precisely,  it  is  necessary  that  these  sanctions  themselves, 
like  preventive  measures  if  any,  and  like  the  precept  that  is  guaranteed 
by  all  such  measures,  be  translated  into  reality.  Now  they  will  be  so 
translated,  in  the  absence  of  voluntary  execution,  by  enforced  execution. 
Contractual  and  tort  damages  and  restitution  will  be  executed  against 
the  goods  of  the  debtor  by  means  of  various  seizures  (executory  or  con¬ 
servatory  ) ,  the  dissolved  association  that  tries  to  reconstitute  itself  will 
be  dislodged  and  disintegrated  by  physical  compulsion.  Thus  the  law 
does  not  limit  itself  to  providing  sanctions ;  it  undertakes  their  effective 
realization,  and  this  is  equivalent  to  the  enforced  execution  of  the  vio¬ 
lated  precept.  In  other  words,  execution  is  always  susceptible  of  being 
attained  by  force,  whether  directly,  in  kind,  or  indirectly,  by  the  equiva¬ 
lent  of  sanctions.  In  this,  compulsion  consists.10 

28.  Punishment  and  Compulsion.  Sometimes,  in  the  gravest  or  most 
urgent  cases,  the  law  provides  a  kind  of  sanction  whose  character  is  one 
purely  of  satisfaction,  tending  to  avenge  the  attack  upon  the  law  and  to 
prevent  its  recurrence.  This  is  punishment  in  its  multifarious  technical 
forms:  punishment  in  its  proper  sense,  civil  penalty,  fiscal  penalty,  and 
so  on.  It  is  no  longer  a  matter  of  compelling  the  effective  observance  of 
the  violated  precept,  of  going  back  to  the  infraction,  effacing  its  result 
and  somehow  annulling  it,  or  in  short,  of  enforced  execution,  in  kind  or 
by  equivalent.  It  is  rather  a  matter  of  prosecuting  offenders:  The  viola¬ 
tion  remains  accomplished,  but  the  outrage  inflicted  upon  the  rule  by 
the  very  violation  is  compensated  for  by  a  reestablishment  of  the  author¬ 
ity  of  the  law,  which  is  indicated  by  the  punishment.  Forced  execution 
will  intervene  with  regard  to  the  punishment,  but  no  longer  with  respect 
to  the  violated  obligation.  In  relation  to  the  execution  of  the  precepts, 
the  role  of  the  punishment  is  only  psychological  and  preventive:  Acting 
by  way  of  threat,  it  tends  to  create  a  motive  favorable  to  spontaneous 
execution  in  the  future.11  Then,  too,  nothing  stands  in  the  way  of  pun- 

10  Cf.,  as  to  the  distinction  between  sanctions  of  compulsion  and  sanctions  of 
equivalence,  J.  Bonnecase,  Introduction  A  i/etttde  du  droit  (2d  ed.  Paris,  1931) 
no.  42,  p.  79;  Du  Pasqueer,  op.  dt.  nos.  137-138. 

11  There  are  also  uncertain  cases:  equivalents  or  substitutes  so  little  adequate 
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ishment  being  cumulative  with  the  forced  execution  of  the  precept;  in 
other  words,  the  infraction  may  give  rise  to  both  forced  execution  and 
punishment,  the  latter  then  subjecting  to  sanction  the  failure  of  volun¬ 
tary  execution  and  itself  giving  rise  to  forced  execution. 

2g.  Variety  of  the  Forms  of  Compulsion.  Of  course,  the  forms  of 
compulsion  and  of  the  procedure  of  its  application  vary  with  the  times, 
the  places,  and  the  civilizations.  The  best  compulsion  being  that  en¬ 
dowed  with  maximum  efficacy,  and  efficacy  depending  upon  contingent 
circumstances,  it  will  be  understood  that  determination  of  the  procedure 
of  compulsion  is  subject  to  the  law  of  variation.  It  will  also  be  under¬ 
stood,  since  compulsion  comes  to  grips  with  the  persons  of  the  subjects, 
that  the  ideas  current  about  the  human  personality,  its  rights  and  its 
dignity,  influence  the  regime  of  compulsion  so  as  eventually  to  temper 
solutions  deduced  from  the  single  viewpoint  of  efficacy.  There  was  a  time 
when  the  defaulting  debtor  was  sentenced  to  imprisonment  or  handed 
over  to  the  creditor,  whereas  in  our  days  execution  against  the  person  is 
replaced  with  execution  against  property.  The  principle  Nemo  potest 
cogi  ad  f actum; e  which  no  doubt  is  necessary,  physically  necessary  where 
execution  of  the  obligation  is  not  physically  possible  without  the  con¬ 
curring  will  of  the  obligor,  has  been  extended  at  least  in  civil  matters  to 
the  case  where  violence  would  have  to  be  done  to  the  person  in  order  to 
obtain  his  concurrence  in  the  execution:  Specific  execution  is  then  re¬ 
placed  by  money  equivalents.  In  some  countries  the  death  penalty  has 
been  abolished,  and  mutilations  of  the  body  —  cutting  off  the  hand  or 
the  tongue,  or  castration  —  are  now  in  use  only  among  barbarous 
peoples.  A  more  refined  sentiment  of  justice  has  introduced  the  idea  of 
a  necessary  proportion  between  the  gravity  of  the  infraction  and  the 
penalty,  has  banished  from  the  law  books  the  system  of  collective 
punishments,  and  so  on 

Similarly,  the  mechanics  of  invoking  the  sanction  vary  with  the 
jurisdictions  and  subject  matters  of  legislation.  Sometimes  compulsion 
is  set  in  motion  motu  proprio ,f  and  the  police  organs  see  to  it  that  the 
law  is  respected  without  waiting  for  an  order  or  permssion  to  that  effect; 
sometimes  an  action  is  required,  ordinarily  judicial  action,  instituted  by 
the  particular  injured  individual  or  by  any  citizen  whatever  (popular  or 
taxpayer’s  action)  or  by  a  prosecuting  organ  of  the  state  (the  state 

in  their  function  of  reparation  that  one  may  ask  if  the  pretended  reparation  does 
not  rather  have  a  penal  character  (such  as  damages  to  repair  a  merely  moral 
injury).  See  A.  Givord,  La  responsabilite  dtt  prejudice  moral  (Grenoble,  1938). 

*  [Nobody  can  be  compelled  to  do  a  thing.] 

f  [Spontaneously.] 
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attorney).  This  is  not  to  say  that  obedience  would  be  optional,  but 
simply  that  the  working  of  compulsion  is  subject  to  special  rules,  de¬ 
pending  upon  the  nature  of  the  protected  interests. 

% 

jo.  Specific  Characteristics  of  Legal  Compulsion.  But  beyond  the 
diversities  of  foundations  or  details,  legal  compulsion  is  distinguished, 
on  the  one  hand,  by  its  material  character:  It  is  not  only  psychological, 
it  is  physical.  The  manas  militaris  s  exerts  pressure  upon  the  individual’s 
body  or  property,  he  is  affected  in  his  liberty,  in  his  estate,  or  in  certain 
capacities  to  act  (prohibitions  against  activities  in  commerce  or  man¬ 
agement).  On  the  other  hand,  legal  compulsion  is  distinguished  by  its 
organized  and  technical  character:  At  least  in  states  worthy  of  that 
name,  pressure  results  from  a  machinery  preconstituted  under  precise 
rules,  functioning  in  an  impartial,  objective,  and  sure  manner.12  From  a 
formal  point  of  view,  that  capacity  for  exaction  by  force  most  neatly 
defines  the  legal  rule,  and  especially  the  legal  rule  of  the  state.13  It 
justifies  the  designation  of  “public  power”  that  has  been  given  to  the 
state:  The  state  is  power  not  only  because  it  has  the  right  to  sanction 
its  orders  by  force,  but  also  because  it  has,  and  must  have,  the  imple¬ 
ments  of  that  power.  The  order  of  the  state,  at  the  border  line  and  in 
case  of  need,  is  the  order  of  compulsion,  of  armed  force.  To  satisfy  the 
requirements  of  compulsion  it  is  not  sufficient,  therefore,  that  the  ordi¬ 
nance  be  sanctioned  by  public  opinion  reacting  in  its  own  diffuse  and 
incoherent  manner.  A  discipline  abandoned  to  the  sanction  of  opinion 
is  a  discipline  disarmed  and  consequently  deficient  from  the  legal  point 
of  view. 

This  is  not  to  say,  though,  that  force  would  always  succeed  in  all 
cases  or  even  with  regard  to  all  rules.  Despite  the  power  of  the  state, 
there  are  always  smart  people  who  contrive  to  violate  the  laws  without 
incurring  the  rigors  of  compulsion;  or,  again,  certain  rules  are  psycho¬ 
logically  or  technically  awkward  to  apply,  so  that  the  machinery  of 
compulsion  lends  them  but  insufficient  aid.  In  any  case,  actual  inefficacy 
or  impotence  of  compulsion  can  affect  the  validity  of  the  rule  even 
less  than  disobedience:  That  validity  binds,  and  continues  to  bind,  by 
virtue  of  the  very  disposition  made  by  the  rule.  ^ 

*  [Armed  force.] 

13  But  see,  to  the  contrary,  2  L.  Dtjgtjit,  Trait£  de  droit  constetutionnel 
(3d  ed.)  §  19,  pp.  208-209,  who  wants  to  retain  only  the  idea  of  “social  sanction,” 
excluding  that  of  public  compulsion  which  to  his  mind  is  too  precise;  also  F.  Russo, 
op.  dt .  152  et  seq . 

13  Cf.,  in  the  same  sense,  Du  Pasquier,  op.  dt.  nos.  2  and  3. 
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31.  Special  Cases  of  Legal  Rules  Without  Compulsion .  Sometimes,  it 
is  true,  one  finds  in  the  codes  leges  imperjectae  h  which,  by  design  or 
otherwise,  are  divested  of  compulsion  and  even  of  sanction.14  But  what 
do  those  anomalies  matter?  Do  they  not  say  by  designation  that  they 
represent  “imperfect”  law  —  imperfect  by  the  lack  of  compelling  sanc¬ 
tion?  In  pure  logic,  compulsion  and,  generally,  measures  of  execution 
are  but  an  adventitious  element  with  regard  to  a  rule,  adding  to  it  with¬ 
out  becoming  an  integral  part  of  it.  The  rule  is  complete  and  it  obliges 
as  soon  as  it  disposes  and  prescribes;  the  rest  is  a  matter  of  execution 
which  does  not  touch  upon  the  precept.  But  in  law  it  is  otherwise.  The 
execution  is  tied  to  the  precept  because  it  is  the  function  of  law  as  social 
discipline  to  act  upon  society  and  hence  to  realize  itself.  It  is  not  merely 
for  the  individual  to  realize  the  law;  the  law  itself  must  prepare  and 
attain  that  realization  by  measures  of  execution,  and  especially  of  com¬ 
pulsion. 

As  for  the  obligations  called  “natural”  in  civil  law,  the y  are  pg.Qpntially 
foreign  to  the  law:  Legally,  they  do  not  oblige,  since  he  who  is  subiect 
tolEemTs  freeynot  to  ,carrv  them  out,  xnese  obligations  are  notlegal 
andrin  tSis  sense,  they  concern  the  law  only  bv  re^nn  ni  thp_ 
w£ich~laws  attach  to  their  voluntary  execution  (denial  of__rescission, 
denial  of  the  character  of  a  gift)  or  to  their  acknowledgment  (transfor¬ 
mation  into  an  obligatory  civil  indebtedness),  and  no  less  by  reason  of 
their  origin,  since  they  derive  from  a  degenerated  civil  obligation 
(nullity,  prescription).  Yet,  even  though  consecrated  by  the  law,  the 
natural  obligations  remain  obligations  that,  in  law,  do  not  oblige.15 

32.  Insufficiency  of  the  Formula  uTendency  Toward  Compulsion” 
The  foregoing  considerations  enable  us  to  understand  why  it  is  im¬ 
possible  to  define  the  legal  rule  simply  by  a  “tendency  toward  compul¬ 
sion^16  According  to  that  conception,  it  woulcfsuSce  that  the  rule  “be 

11  [Imperfect  laws.] 

14  The  leges  imperjectae  of  the  Roman  law  are  laws  prohibiting  a  legal  transac¬ 
tion  without  sanctioning  the  prohibition.  See  F.  Senn,  Leges  perfectae,  imper- 
fectae,  minus  quam  perfectae  (Thesis,  Paris,  1902). 

16  This  is  so  even  if  one  claims  a  distinction  between  right  and  action,  or  between 
Schuld  ( debitum  [indebtedness])  and  ffaftung  ( obligatio  [liability]).  A  right  with¬ 
out  action,  a  Schuld  without  Eaftung  do  not  constitute  legal  bonds. 

16  In  that  sense,  all  adherents  of  natural  law:  e.g.,  1  F.  Geny,  Science  et 
TECHNIQUE  EN  DROIT  PRIVE  POSITIF,  no.  l6,  p.  51 ;  4  id.  p.  252;  I  J.  LECLERCQ, 
Leqons  de  droit  naturel  (2d  ed.)  no.  II,  pp.  45,  50;  Du  Pasquier,  op.  cit .  nos. 
2S2  and  311.  Equally  so  all  adherents  of  the  legal  rule  deduced  from  common  con¬ 
sciousness:  e.g.,  1  L.  Duguit,  op.  cit.  (3d  ed.)  §  8,  p.  94  (see  the  quotation,  infra , 
no.  107).  — But  see  the  more  recent  study  by  F.  G6ny,  Justice  et  force ,  in  Etudes 
de  droit  civil  A  la  memoire  de  Henri  Capitant  241  et  seq.,  whose  subtitle  indi- 
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susceptible  of  sanction  by  compulsion  without  such  compulsion  having 
to  be  positively  organized.  The  motive  that  dictates  the  solution  is  evi- 
dent.  One  seeks  in  that  fashion  to  safeguard  the  idea  of  a  “natural” 
lawTIistinct  from  the  moral  rule  and  lacking  compulsion  (if  not  an  obliga¬ 


tory  character  and.  m  the  special  case  of  justice,  the  capacity  for 
exaction):  to  add  effective  compulsion  would  be  the  work,  precisely,  of 


positive  law.  Yet,  apart  from  that  attempt  to  justify  natural  law,  one 
must  confess  that  “tendency  toward  compulsion75  is  a  rather  strange 
answer.  From  the  viewpoint  of  compulsion,  that  is,  in  distinguishing 
rules  from  that  viewpoint,  two  solutions  are  possible:  Either  the  rule  is 
sanctioned  by  compulsion  or  it  is  not.  Tertium  non  datur }  Effective 
compulsion  alone  provides  the  answer.  The  “tendency  toward  compul¬ 
sion55  leaves  the  rule  without  compulsion:  and  hence  that  rule,  with 
regard  to  a  rule  sanctioned  by  compulsion,  remains  but  a  rule  of  another 
category  or,  at  best,  an  imperfect  legal  rule.17 

33 *  Legal  Compulsion  as  the  Monopoly  of  the  State.  Instituted  for 
th§  ends  of  protecting  the  rule  of  the  law  of  fhe  stafp  rnmpnUinn  and 


tent  organs.  In  this  sense,  compulsion  is.  and  canndrbuflSer 
would  be 


nsecrate  their  own  personal  interests 


Private  compulsion  is  at  times  excessive  and  at  times  insufficient*  In¬ 


sufficient  on, the  part  oi  the  feeble  against  the  strong-  excessive,  orjn 
dang^<oLhgigg--sov:gn4he  part  of  the  strong  against  theTeeble.liTanv 


case,  it  is  disorderly  and  ibflfrovo 


.  . -  .  sTormative  stage  to  substitute  its 


e  coercive  powe 


only  as  the  prerogative  of 


one  speaks  of  a  private  penalty,  one  deals 


cates  its  tendency:  Pour  Vintigration  de  la  force  dans  le  droit  [For  integration  of 
force  with  law], 

1  [There  is  no  third  alternative.] 

17  Cf.,  in  the  same  sense,  P.  Cuche,  A  propos  du  c< positivisme  juridique”  de 
Carri  de  M  alb  erg  in  Melanges  Carre  de  Malberg  (Paris,  1933)  75-76. 
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ptKitV  cinrA  nniy  jfo ,  .ha^laid  down  the  rule  is  qualified 

t°  e?^ac±jL:^ngeap^-i^  ifg;  transgression.18 

34.  Special  Cases  of  Private  Compulsion .  It  does  happen,  however, 
that  private  individuals  find  each  other  recognizing  a  certain  right  to  use 
material  pressure  —  physical  or  economic  force  —  in  order  to  safeguard 
the  rights  they  hold  by  the  rule  of  social  discipline  (private  compulsion) . 
The  classical  case  is  that  of  legitimate  self-defense:  An  individual  under 
attack  against  his  life  or  his  property  has  the  right  to  defend  by  force 
his  right  to  live  or  his  right  of  ownership.  But  the  question  there  is  less 
one  of  compulsion  tending  to  prevent  the  violation  of  the  rule  guarantee¬ 
ing  human  life  or  property  than  one  of  instinctive  defense  of  the  essen¬ 
tial  goods  that  life  and  property  are  for  everyone.  In  any  case,  the  right 
of  legitimate  self-defense  plays  a  subsidiary  part:  It  is  admitted  only  in 
the  case  of  necessity,  given  the  inability  to  have  recourse  to  public  force.19 
On  the  other  hand,  there  are  means  of  economic  pressure  consecrated 
by  the  social  rule  itself:  Such  are  the  right  of  retention  and  the  exceptio 
non  adimpleti  contractus )  The  thing  that  is  due  will  be  delivered  only 
if  the  opponent  in  turn  has  performed  his  obligation.  But,  again,  there 
is  here  not  so  much  a  means  of  compulsion  put  at  the  service  of  the  legal 
rule  (notwithstanding  its  compulsive  value,  which  is  by  the  way  rather 
psychological)  as  the  application  of  an  elementary  idea  of  reciprocity, 
postulated  by  justice  and  good  faith.  Do  we  have  to  point  also  to  the 
boycott  and  the  blacklist?  In  cases  where  they  are  used  legitimately, 
they  represent  the  exercise  of  a  right  of  contractual  freedom  that  is  no 
longer  put  at  the  service  of  other  rights  or  of  a  law,  but  of  mere  interests 
in  the  field  of  the  competition  of  life,  so  that  the  process  no  longer  offers 
any  analogy  to  the  idea  of  legal  compulsion. 

35.  Disciplinary  Power  of  Private  Bodies .  Let  us  add  that  the  rule  of 
the  law  of  the  state  alone  is  susceptible  of  sanction  by  compulsion,  and 
above  all  by  punishment.  The  inferior  and  subordinate  groups  may  well 
enjoy  what  is  called  “disciplinary”  power,  authorizing  the  application  of 
so-called  disciplinary  penalties  on  the  part  of  the  group  against  members 
who  have  offended  against  the  rule  of  its  internal  law.  But  that  disciplin¬ 
ary  penal  power  differs  from  the  power  of  the  state  in  extent  and  char¬ 
acter.  Not  only  is  it  limited  as  to  the  kind  of  offenses  and  the  kind  of 
penalties;  but  even  where  the  authority  of  the  group  is  competent  to 

58  See,  in  the  same  sense,  St.  Thomas,  Summa  theologica,  la  IIaet  qu.  90,  art.  3 
ad  2 ;  qu.  92,  art.  2  ad  3;  Ila  II  ae ,  qu.  60,  art.  6  ad  resp.  and  ad  1. 

w  See,  in  the  same  sense,  Du  Pasquier,  op.  dt.  no.  140.  .  . 

*  Wka  of  non-performance  of  the  contract  by  the  other  party.] 


26i 


GENERAL  THEORY  OF  LAW 

step  in.  there  is  always  reserved  an  appeal  to  the  state  as  the  judge  of 
last  resort.20  Thus,  controversies  between  husband  and  wife,  parents  and 
children,  even  in  the  held  subject  to  the  exercise  of  marital  or  parental 
authority,  are  susceptible  to  judgment  by  the  state.  Little  would  it  avail 
the  father  of  the  family  to  oppose  to  it  his  disciplinary  power,  which 
indeed  derives  from  the  authority  over  his  family  that  the  state  recog¬ 
nizes.  That  disciplinary  power  does  not  withdraw  him  beyond  the  con¬ 
trol  of  the  public  authority,  which  is  superior  to  it.  The  same,  mutatis 
mutandis .  goes  for  the  rights  of  the  authority  of  a  corporate  body  over 
its  members.  Where  the  state  exists,  the  whole  legal  system  of  those 
groups,  including  the  disciplinary  power,  is  in  a  certain  way  subordinate 
to  the  legal  system  of  the  state,  whose  mission  it  is  to  pare  down  possible 
abuses  of  the  authority  and  disciplinary  power  of  the  groups  over  their 
members. 


The  Objections  Against  This  Definition 

26,  The  Rules  of  Public  Law  by  Which  the  State  and  Authority  Are 
Constituted.  However,  the  definition  of  law  which  has  been  proposed  and 
commented  upon  above  is  seemingly  condemned  by  the  existence  of  a  set 
of  rules  everybody  calls  legal,  which  are  far  from  corresponding  to  the 
traits  here  presented  as  essential.  Such  are  several  rules  of  municipal 
[national]  public  law  and,  even  more,  public  international  law. 

As  for  municipal  public  law,  one  could  think  first  of  all  of  the  cate¬ 
gory  of  rules  by  which  the  public  authority  itself  is  constituted  (form 
of  government,  distribution  of  powers,  etc.).  How  could  the  rules  organ¬ 
izing  authority  in  the  state  emanate  from  that  authority  which,  by 
hypothesis,  does  not  exist  yet?  How  could  they  even  emanate  from  the 
state,  which  comes  into  being  only  with  the  differentiation  of  the  rulers 
and  the  ruled?  Logically,  the  constituted  power  cannot  at  the  same  time 
be  the  constituent  power.  Thus  the  definition  which  ties  the  legal  rule 
to  authority  and  to  the  state,  acceptable  as  to  rules  set  down  by  the 
authority  for  its  subjects,  private  individuals,  and  officials,  could  no 
longer  be  accepted  as  to  the  rules,  logically  and  chronologically  anterior, 
by  which  that  authority  is  founded. 

Yet  upon  reflection  this  is  a  specious  objection.  As  the  principal  basis 
of  the  constitutive  charter  of  authority  and  of  its  statute,  one  always 
discovers  again  an  authority,  which  is  a  public  authority.  That  author¬ 
ity  —  a  whole  people,  a  fraction  of  the  people,  a  minority,  or  a  single 
chief  —  is  doubtless  not  the  constituted  authority,  but  it  is  the  con - 

30  Cf.,  in  the  same  sense,  A.  Legal  and  J.  Brethe  de  la  Gressaye,  op.  cit .  1S4 
et  seq.,  321  et  seq .,  461  et  seq. 
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stitucnt  authority.  It  has  no  strictly  legal  title,  but  it  has  a  moral  title, 
at  least  to  the  extent  that  it  can  avail  itself  of  certain  arguments  of 
legitimacy.  On  the  other  hand,  that  constituent  authority  is  a  public 
authority,  even  though  the  state  is  perhaps  not  yet  constituted,  because 
everything  that  relates  to  the  state,  already  constituted  or  still  in  the 
process  of  constitution,  necessarily  takes  on  a  public  character,  at  least 
by  intention.21  In  quite  the  same  way  one  would  try  in  vain  to  embrace 
within  a  single  principle,  and  consequently  within  the  same  definition, 
the  law  that  is  made  and  the  competency  to  make  law:  At  the  origin  of 
the  law  must  be  a  principle  which  could  not  be  law,  a  kind  of  moral  and 


57.  The  Rules  of  Public  Law  Governing  the  Activities  of  Those  Who 
Hold  Authority.  More  pgftmen^  is  the  objection  that  touches  upon  the 
category  of  rules  of  pubife^w  governing  the^crivitv  of  those  who  hold 


—  legislative,  administra 


tive,  or  judicia 


law  there  are  rules  not  onlylor  the isubi ects,  imtheir  relaj-,i,onshipa..with 
each  other  and  with  the  state>d5hich  they  are  memhers...but  also  for  the 

to  jurisdictional,  procedural  and  siikqt.ant.ivft  norms  determined  bv 


ent  abuses  of  power  and 


iect  each  organ 


state  authorities  that  arq  practically 
rule  only  it  they  wish,  against  whTi 


lemejl 


public  force"  be  mobilized  ag 


against  the  Supreme  Court  or 


e  may  we 


iiMMMiKauM 


21  Cf.  G.  Gurvitch,  L’idee  du  droit  social  119:  “There  are  communities  which 
by  one  and  the  same  act  engender  their  law  and  found  their  existence  upon  it, 
which  create  their  existence  in  engendering  the  law  that  serves  as  their  foundation.” 
He  adds:  “These  communities  in  which  constitution  through  the  law  and  generation 
of  a  law  coincide  are,  precisely,  normative  facts.” 

23  As  to  this  concept  of  political  natural  law,  see  infra,  nos.  205  and  215. 

28  Cf.  St.  Thomas,  Sijmma,  la  Ilae,  qu.  96,  art.  $  ad  y  the  prince  is  beyond  the 
law  quantum  ad  vim  coactivam  legis  but  not  quantum  ad  vim  directivam  legis 
[as  to  the  compelling  but  not  as  to  the  directing  force  of  the  law] . 

k  [The  French  designations  are  Cour  de  Cassation  and  ConseU  d'Etat .] 
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acts,  measures  of  recall  or  punishment  against  the  persons  of  their  in- 

curnbents> . But  the  better  is  often  the  enemy  of  Hie  good,  and  it  may 

happen  that  sanctions  would  be  more  damaging  than  the  illegalities  they 
would  strive  to  remedy.  Thus,  in  countries  with  rigid  constitutions  which 
have  no  judges  to  apply  sanctions  in  one  way  or  another  to  the  uncon¬ 
stitutionality  of  statutes,  the  ordinary  legislature  is  in  fact  free  to  violate 
the  constitution.  Again,  wherever  the  judicial  power  enjoys  independ¬ 
ence,  the  supreme  organ  of  that  power,  the  Supreme  Court,  although 
subject  to  the  laws  and  charged  with  assuring  their  observance  by  the 
courts,  is  in  fact  free  to  violate  the  law  under  color  of  interpreting  it. 

The  question  then  arises  whether  such  rules,  involving  neither  com¬ 
pulsion  nor  any  organized  sanction  whatever,  still  belong  to  the  category 
of  law.  The  answer  has  already  been  given  for  the  leges  imperjectae: 
We  are  dealing  with  law,  not  with  morals  or  manners,  since  we  have  to 
do  with  rules  of  societal  character  laid  down  by  public  authority;  but 
we  are  dealing  with  imperfect  law  to  the  extent  to  which  compulsion,  the 
guarantor  of  effective  execution,  is  lacking.24 

38.  Public  International  Law:  The  Lack  of  Compulsion .  More  trou¬ 
bling  is  the  case  of  public  international  law.  Here  one  views  primarily  the 
relationships  between  states.  Now  it  is  a  fact  that  at  the  present  stage 
of  international  relations,  there  exists  no  organized  international  society, 
universal  or  even  regional,  capable  of  laying  down  for  the  member  states 
a  rule  of  an  inter-  or  super-state  social  discipline.  Consequently,  our 
definition  breaks  down  in  its  foundations:  No  society,  no  authority  to 
set  down  the  rule,  no  sanction  or  compulsion  to  provide  for  its  realiza¬ 
tion.  And  yet  everybody  talks  and  keeps  on  talking  of  international  law. 

Let  us  observe  at  once  that,  if  law  it  be,  it  will  be  a  law  imperfect  on 
the  side  of  compulsion.  On  the  one  hand,  the  possible  disapproval  by 
international  public  opinion  (represented  by  the  other  states  and  citizens 
of  those  states,  perhaps  also  by  a  fraction  of  the  public  of  the  transgressor 
state)  could  not  count  as  a  legal  sanction.25  Still  less  could  the  protesta¬ 
tions  of  the  state  that  may  be  victimized  do  so,  nor  the  reprisals  taken 
by  it,  war  not  excepted.  War  may  well  have  its  justification,  especially 
in  the  case  of  legitimate  self-defense,  which  is  individual  by  hypothesis ; 

24  Thus,  authors  who  exclude  organized  compulsion  from  the  definition  of  law 
are  obliged  to  recognize  that  from  the  viewpoint  of  application  (a  viewpoint  essen¬ 
tial  in  law)  “there  is  law,  in  the  full  and  complete  sense  of  the  term,  only  when  the 
rule  is  recognized  and  protected  by  the  social  power”:  F.  Russo,  op.  tit.  156.  See 
also  F.  Geity,  op.  tit.  supra,  n.  16.  —  To  others,  compulsion  would  not  be  indis¬ 
pensable;  ...  see  M.  Reglade,  Essai  sur  le  fondement  du  droit ,  in  Archives  de 

PHILOSOPHIE  DU  DROIT  (1933),  DOS.  3-4,  pp.  184-185.  .  . 

25  See  supra ,  no.  30. 
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but  it  does  not  conform  to  the  concept  of  legal  sanction,  which  supposes 
compulsion  exercised  by  the  authority  of  an  organized  group."6  On  the 
other  hand,  the  efforts  made  since  1919  to  set  afoot  means  of  compulsion 
of  a  legal  character  have  finally  failed:  Rightly  or  wrongly,  several  states 
which  were  bound  by  the  terms  of  the  Covenant  of  the  League  of  Na¬ 
tions  to  collaborate  in  the  sanctions  decreed  by  the  “societal”  authority 
declined.  And  no  doubt  it  will  take  time  before  a  machinery  of  compul¬ 
sion  is  ready  to  function  that  is  both  adapted  to  the  particular  features 
of  international  life  and  sufficiently  efficacious. 

j0.  Public  International  Law  ( Continued ):  Absence  of  an  Interna - 
tional  Public  Society.  But  if  the  lack  of  compulsion  leaves  only  "an  im- 
perfect  law,  does  not  the  absence  of  an  actual  and  concrete  international 
society  cause  the  very  concept  of  law  to  disappear,  at  least  as  it  has  been 
defined,  as  a  law  of  a  group?  Despite  its  lodcaLapnearance^ -the  conclu¬ 
sion  seems  for  foe  following  reasons.  No  doubt  one  finds 

among  the  states  no  society  ai  perfected  as  the  various  internal  political 
societies  in  which  citizens  are  grouped  together;  especially,  one  meets 
with  no  authority  here  that  is  properly  legislative  or  executive.  Contrari¬ 
wise,  there  exist  international  tribunals  (courts  of  justice  and  courts  of 
arbitration),  creators  of  rules  of  judge-made  law,  and  especially  a  more 
or  less  developed  international  custom,  resulting  from  the  constant  prac¬ 
tice  of  states  in  their  mutual  relationships.  Now,  just  as  custom  at  the 
domestic  level  is  a  source  of  true  law,  that  is,  of  an  institutional  social 
rule,  although  it  has  not  been  laid  down  by  public  authority,27  just  so 
and  a  iortiori  it  conserves Jhat  character  of  a  generator  of  law  in Jts 
pmppr  sptLCLfi-  of  an  institutionalsocial  rule,  at  the  international  level?6 
On  the  part  of  states,  and  generally  oruTlleclivilies,  Ihe  adoption  of  a 
common  rule  indicates  a  desire  for  coordination  and  organization  which 
one  cannot  discover  to  the  same  extent  in  the  attitudes  of  private  indi¬ 
viduals  who  submit  to  private  custom.  At  the  international  level.  Jhe 
phenomenon  of  custom  is  more  than  the  foreshadowings  of  a  society  of 

“As  to  war,  the  theological  tradition  is  to  the  contrary:  it  considers  the  just 
war  a  legal  sanction.  On  the  other  hand,  many  sociologists  speak  of  a  punishment 
procedure  of  primitive  law;  see,  e.g.,  P.  Guggenheim,  Contribution  au  probleme 
sociologique  du  droit  international ,  in  2  Recueu,  Lambert  §  76,  pp.  117-118.  But 
individual,  unorganized  reactions,  even  when  justified,  do  not  constitute  a  legal 
sanction. 

*  See  supra,  no.  18. 

“See,  in  the  same  sense,  Du  Pasquier,  op.  dt.  nos.  8  and  41.  It  is  wrong,  by 
the  way,  for  certain  writers  on  international  law  to  claim  that  international  custom 
is  to  be  traced  back  to  a  tacit  agreement,  for  custom  binds  every  state  regardless  of 
any  individual  acquiescence. 
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states:  It  is  at  once  its  bait  and  its  embryo.  Among  states,  the  recogni¬ 
tion  of  reciprocal  rights  and  duties,  which  can  only  be  functional  rights 
and  duties,29  engenders  a  quasi-society.30 


f 4°.  International  Custom  Is 


Yetrit  will  be  said,  are  the  ^ 
custom  really  leaaLrules2  \ 
gQg.QimQiaji^r  that  of  social  manners?. 

Tliere  could  be  no  question  here  of  a  rule  of  the  manners  of  social 


convenience  since,  bv 


H 


ea  question  of  morals  si 


collectivities. 


collectivities  that  are_D£rsons  and,  those  not  itidowfcd  with  personality. 


Often  there  is  confusion  here,  due  to  the  £mbr 


or  ■!&  -this  sense,  it  is  true  that  there  exist  “international 


morals  _ancLtbat  t.qerp_are  not  two  sets  of  morals,  one  for  individuals 
ates^The  “politicaPZTiiZZEEZI55EEE2^S^S3S3S35r 


comrnitted  jn  the  nam^of  the  state  or  for  political  end*  (thp_prptpndpd 
goodroi  the  siaUi'Uf  Llte^commumhd-mre  and  remain  lies,  assassinations — 
morally  and  politically.  But  it  does  not  follow  that  the  states  themselves 
ublic  anff^privat^  rplIppH^itj^  ^rp  subjects 


iMB 


ersonalitv.  On 


ndoweU^with  their  own  reason  and  will  and  provided_^ith«an-^ad-Gf 

bligation  of  con- 


■RE 


in  themselves  the  conditions  of  so-called  moral  person- 


pfflifrWHfll  _ 


tional  personality,  and  this  cannot  be  reduced  to  the  idea  of  morality.31 


29  On  this  functional  character,  see  J.  Dabbt,  Doctrine  generate  de  l’Etat, 
no.  296,  pp.  478-4S0. 

30  One  could  add  other  considerations,  drawn  from  the  existence  of  veritable 
international  laws  (act  of  regulation,  lawmaking  treaty,  act  of  union),  as  opposed 
to  an  international  contractual  agreement;  see  1  G.  Scelle,  Precis  du  droit  des 
gens  14  el  seq. 

31  This  is  the  reason,  quite  exact  in  itself,  why  Grotius,  Le  droit  de  la  guerre 
et  de  la  paix  [De  jure  belli  ac  pacts]  (translation  by  Barbeyrac,  Basle,  1768) 
[English  translation,  by  Kelsey,  in  Scott’s  Classics  of  International  Law 
(1925)3  Discours  priliminaire  [Prolegomena]  I  41,  refused  to  place  international 
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Contrariwise,  nothing;  prevents  us  from  talking  of  international  law, 
hpraiise  states-Tfce  Individuals,  mav  be  subjects  of  law,  actively  and 
passively..  T.a,w,  tom  the  standpoint  of  its  beneiiciafy,  liTeSect 

consists  in  some  prero^riT^rPsiding  in  another  i-n-a  somehow  objective 

"  '  do'nni  .  •  — T"' ** 


manner,??.  That  is  -wEa: 


■{■lay.iTOitaiHKwaiaEai 


v  weU  feeJouad-ift  the 


head  of  ajj^isticjieraaa,  and.such  a^person  may  perfectly  well  be  bound 
to  respect  a. .legal  title.33  In  this  sense,  there  exist  an  international 
“insticg.”  which  correspond^feci^  sensu__. stmtaLm~ , ixxte.niational 
fidplf+vm,  thp_.nl  prWd  word.  render  inch  a  law  sensu  lato.m  and  even  an 


^fidelity  to,  theqjidged  wordjengenderin^a  law  sensu  lato,m  and  even  an 
'*  .  -  -t  -  r  11 e Loblectj of international 


conduct,  thus  falling  under  the  category  of  the  so-called  normative 


sciences,  and  that  it  can  alwaysEe  reduced  to  a  rule  of  conduct,  at  IeastT 
anunderlying  one.  it  is  fuffEer  to  besiiownwhat  traits  distinguish  the 
rule  of  conduct  called  “law”  from  rules  of  conduct  pvpt>  ip  _ 

the  social  field.  It  would  be  surprising,  for  instance1  If  thp  -ffsnrfafol” 
role  of  the  legal  nile  remained  without,  influence  upon  the  physiognomic 


relations  under  natural  law  (which  he  understood  in  the  sense  of  the  moral  law; 
see  infra,  no.  208) :  Morals  exist  only  for  individuals,  while  states  are  subject  to  the 
law  of  nations.  Cf.  J.  Lacroix,  Elements  constitutifs  de  la  notion  de  civilisation  in 
Les  conflits  de  civilisation  (Semaine  sociale  de  Versailles,  1936,  compte  rendu 
des  cours )  105:  “Morals  cannot  apply  directly  to  social  forces;  they  need  the 
mediation  of  the  law.” 

“We  shall  come  back  to  this  characteristic  of  the  law,  in  dealing  with  justice, 
infra,  nos.  223-226. 

“Certain  writers,  to  be  sure,  rejecting  the  idea  of  juristic  personality,  deny 
that  states  are  subjects  of  international  law;  .  .  .  see,  e.g.,  G.  Scelle,  Precis  du 
droit  des  gens,  Princepes  et  systematiqtje,  passim  .  .  . 

1  [In  the  strict  sense.] 

m  [In  the  wide  sense.] 
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Section  i.  The  Law  as  a  Preceptive,  Categorical 
Rule  of  Conduct 

42.  The  Two  Constitutive  Elements  of  Every  Rule:  Hypothesis  and 
Solution.  Analyzed  in  its  logical  structure,  the  legal  rule,  any  legal  rule, 
consists  of  two  parts,  of  which  one  indicates  a  hypothesis,  the  other 
(in  a  word  that  prejudges  nothing)  a  [consequent]  solution.  The  hy¬ 
pothesis  states  the  conditions  of  the  application  of  the  rule,  which  by 
the  way  are  defined  in  the  abstract:  Such  and  such  a  situation  existing, 
such  and  such  a  solution  shall  or  ought  to  follow.  It  matters  little 
whether  the  hypothesis  is  set  out  distinctly  in  a  subordinate  clause 
starting  with  “if,”  “in  case,”  “supposing,”  “on  condition,”  “wherever,” 
or  is  furtively  included  in  the  main  clause  setting  forth  the  solution. 
Take  the  rule:  The  minor  lacks  legal  capacity.  The  hypothesis  is:  If  a 
person  is  a  minor;  the  solution:  He  lacks  legal  capacity.  Again,  it  matters 
little  whether  the  hypothesis  consists  in  a  pure  state  of  facts,  a  state  of 
law,  or  a  mixed  state  of  facts  and  law.  Take  the  rule:  The  spouse  (or: 
The  owner,  the  creditor,  the  heir,  the  state,  the  Belgian  citizen)  has  such 
and  such  a  right  (or  obligation).  The  quality  of  spouse  (or  owner, 
creditor,  etc.),  which  forms  the  hypothesis  of  the  rule,  is  a  state  of  law, 
which  again  may  derive  sometimes  from  facts  pure  and  simple  and 
sometimes  from  legal  transactions.  Take  the  rule  of  damages  for  injury 
caused  by  fault.  The  two  conditions  of  the  right  to  damages  are  one  of 
fact:  The  injury,  and  one  of  law:  The  fault.1  Equally  little  does  it 
matter  whether  the  hypothesis  presupposes  that  another  legal  rule  has 
come  into  play.  Take  the  rule  obliging  the  creditor  who  has  been  paid 
by  the  surety  to  deliver  to  the  latter  the  documents  to  facilitate  the 
exercise  of  his  recourse  [of  subrogation]  against  the  debtor.  That  pro¬ 
vision  presupposes  the  legal  rule  that  the  surety  is  actually  bound  to  pay 
for  the  debtor.  Indeed,  any  rule  laying  down  any  sanction  whatever  — 
punishment,  damages,  nullity,  or  rescission  —  is  based  upon  another  rule, 
explicit  or  implied,  namely,  precisely  the  one  whose  violation  gives  rise 
to  the  sanction.  But  what  does  that  mean?  Simply  this,  that  legal  rules 
are  not  always  separated  from  one  another,  that  on  the  contrary  they 
are  linked  together,  often  forming  a  set  or  system;  and  hence,  nothing 

1  Cf .  the  analysis  by  Du  Pasquier,  Introduction  a  la  theorie  generate  nos. 
1 1 2—1 13.  The  hypothesis  may,  however,  be  quite  simple  and  consist  only  in  the 
existence  of  a  subject,  as  in  the  rules  which  prohibit  killing,  assaulting,  injuring. 
To  bring  these  rules  into  play  it  is  enough  that  one  human  being  be  confronted 
with  another  human  being.  See  G.  del  Vecchio,  Vhomo  juridicus  et  I’insuffisanee 
du  droit  comme  regie  de  la  vie,  in  Justice,  Droit,  Etat  229,  231. 
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stands  in  the  way  of  the  hypothesis  of  one  rule  being  itself  deduced 
from  an  anterior  legal  rule.2 

43.  The  Legal  Solution  Is  a  Norm .  But  what  interests  us  in  the  legal 
rule  for  the  moment  is  less  the  hypothesis  than  the  solution.  This  con¬ 
stitutes  the  essential  element  of  the  rule,  the  disposition  it  makes.  The 
question  then  is,  what  are  the  meaning  and  the  nature  of  the  legal 
solution? 

Differing  from  the  scientific  solution,  which  is  a  statement  of  fact 
( sein ,  or  the  Is),  the  juridical  solution  is  a  norm,  an  order;  that  is,  it 
belongs  to  the  category  of  principles  directing  conduct.  Whatever  the 
origin,  objective  or  subjective,  of  the  legal  rule,  and  even  if  one  derives 
it  from  some  reality,  social  or  natural,  positive  or  ideal,3  it  indicates  to 
everybody  what  is  “to  be  done,”  and  at  the  same  time  it  prescribes  what 
it  indicates.  In  this  respect,  the  legal  laws  are  in  no  way  comparable  to 
the  laws  of  nature:  Nature  does  not  “obey”  laws  as  man  “obeys”  a  law. 
The  material  things  which  together  make  up  nature  are  just  what  they 
are.  They  have  causes  and  produce  effects  which  in  turn  are  just  what 
they  are,  their  more  or  less  regular,  that  is,  constant  sequence  assuming 
the  name  of  natural  “laws”  or,  as  far  as  they  are  made  explicit  by  the 
scholar’s  wrork  of  statements,  experiments,  and  interpretations,  the  name 
of  scientific  “laws.”  But  clearly  those  laws  do  not  impose  anything  on 
nature;  on  the  contrary,  they  are  the  more  or  less  adequate  expression  of 
its  being  and  of  the  manifestations  of  its  being.  Man  alone,  who  is  spirit, 
is  subject  to  laws  put  before  his  will  and  dictating  his  conduct  ( sollen , 
or  the  Ought). 

Nor  should  we  confound  the  so-called  sociological  laws,  which  like  the 
laws  of  nature  are  laws  stating  facts  (social  facts  of  different  orders, 
economic,  psychological,  moral,  etc.),  with  the  legal  or  moral  laws, 
which  are  directing  laws,  distinct  in  themselves  from  the  actual  behavior 
of  men  in  society.  Even  admitting  that  normal  social  behavior  can  create 
or  reveal  the  directing  norm  of  individual  activities,  this  does  not  prevent 
elevation  of  the  fact  of  common  conduct  to  the  level  of  a  norm  of 
conduct  for  every  individual,  which  signifies  a  change  of  plane.4 

2  See,  in  the  same  sense,  Du  Pasquier,  op.  cit.  no.  115,  from  whom  the  illustra¬ 
tion  from  the  law  of  suretyship  has  been  taken. 

3 This  is  the  problem  of  the  origin  or  the  mode  of  elaboration  of  the  legal  rule; 
see  infrOi  Part  II . 

*  On  all  these  points,  cf.  the  two  recent  works  of  G.  Cornil,  Le  droit  n’est  pas  une 
science,  mais  il  y  a  une  science  du  droit  in  26  Bulletin  de  la  Classe  des  Lettres 
et  des  Sciences  morales  et  politiques  de  l’Academie  royale  de  Belgique,  ser.  V 
(1940)  76  et  seq 83-84;  F.  Russo,  Realite  juridique  et  realite  sociale  (Paris, 
1942)  48-60. 
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44.  Criticism  of  the  Contrary  View  (Zitelmann).  This  distinction 
between  the  laws  of  nature  or,  more  broadly,  of  reality,  and  the  rules  of 
human  action  does  not  undergo  too  much  discussion,  and  with  rare 
dissents  it  is  readily  admitted  by  jurists.  According  to  one  of  those 
dissenters,  however.  Zitelmann,  “a  positive  law  never  contains  an  order. 
It  is  solely  a  general  hypothetical  judgment:  It  affirms  that  a  certain 
effect  will  be  produced  if  a  certain  cause  occurs.  Consequently,  the  legal 
rule  should  be  read  thus:  If  X  does  such  and  such  a  thing,  Y  will  resort 
to  a  sanction  against  him.”  “Will  resort”  and  not  “shall  resort”:  The 
legal  rule  is  thus  reduced  to  the  scheme  of  the  pure  scientific  law,  simply 
marking  the  relation  between  two  facts,  the  fact  of  the  sanction  conse¬ 
quent  upon  the  fact  of  a  certain  attitude.5  Reserving  our  criticism  as  to 
the  —  inexact  —  fashion  in  which  the  relation  between  the  sanction 
and  the  rule  is  presented,6  we  are  told:  “Y  will  resort  to  a  sanction.” 
First,  that  remains  to  be  seen:  He  will  or  will  not  resort  to  it:  Only  the 
future  will  decide.  Normally  he  doubtless  will;  but  why?  Because  he 
ought  —  or  believes  he  ought  —  to  resort  to  it,  by  reason  of  the  rule 
that  charges  public  officers  to  take  care  of  the  application  of  the  sanc¬ 
tion.  In  a  word,  there  is  not  only  the  fact  of  the  sanction,  but  also  and 
first  of  all  — by  definition  —  the  duty  of  the  sanction;  at  least  for  the 
sanction,  this  restores  the  idea  of  the  norm  which  was  claimed  to  have 
been  discarded.7 

4 5.  The  Legal  Rule  Is  Always  a  Norm  of  Conduct .  The  law  is  a  norm 
of  conduct,  in  the  sense  that  its  direct  or  indirect  objective  is  to  govern 
the  conduct  of  private  individuals  (private  law)  and  of  officers  within 
the  state  (public  law)  or  of  the  states  themselves  in  the  international 
realm  (public  international  law). 

Opposed  to  this  conception  is  the  thesis  of  Jeze,  who  wants  to  replace 
the  idea  of  the  rule  of  conduct  throughout  with  the  idea  of  competency: 

Law  regulates  competencies.  It  organizes  the  legal  capacity  of  individuals 
and  the  jurisdiction  of  public  officers.  That  is  all  it  does.  Public  and  adminis¬ 
trative  law  is  concerned  with  the  legal  regime  of  the  manifestations  of  wills 
occasioned  by  the  administration  of  public  services.  Legal  analysis  always 
leads  the  observer  back  to  stating  the  manifestation  of  the  will  of  an  indi¬ 
vidual  and  determining  the  legal  effects  to  which  that  manifestation  of  a  will 
may  lead.  This  is  true  for  private  law  as  well  as  for  public  and  administrative 

5  Zitelmann,  Irrttjm  und  RechtsgeschAft  (Leipzig,  1879)  208,  222. 

6  See  infra ,  no.  33. 

7  See,  in  the  same  sense,  the  criticism  of  R.  Capitant,  L’ilucite  56-57,  and 
G.  del  Vecchio,  Uhomo  juridicus,  loc .  cit.  230-231. 
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law.  The  law  —  private  law  or  public  law  —  is  always  and  exclusively  con¬ 
cerned  with  manifestations  of  the  wills  of  individuals.8 

Other  authors  introduce  a  distinction  between  the  rule  of  conduct 
properly  so  called,  “prescribing  how  everyone  ought  to  conduct  him¬ 
self’  ( Verhaltungsrecht ,  law  of  conduct),  and  the  rule  determining 
the  structure  and  functioning  of  public  or  private  groups  or  organiza¬ 
tions  ( Verfassungsrecht ,  law  of  constitutions).9  In  the  same  sense, 
but  in  a  more  limited  fashion,  R,  Capitant  divides  the  law  into 
“police  rules.”  concerning  the  substance  of  law,  and  “competence  rules,” 
qualifying  an  organ  to  create  law.10 

46.  Criticism  of  Contrary  Views  ( Jeze ,  Burckhardt ,  R.  Capitant). 
But  first  of  all,  as  already  observed,11  it  is  inexact  to  reduce  all  law  to 
rules  of  capacity  and  jurisdiction:  Besides  powers,  proper  or  functional 
ones,  the  law  regulates  duties,  pure  duties.  Nor  is  it  any  more  true  that 
the  law  is  concerned  only  with  manifestations  of  wills:  Besides  acts  of 
will,  a  great  many  other  facts,  non- voluntary  or  involuntary,  in  any  case 
foreign  to  the  will,  generate  rules.  On  the  other  hand,  if  it  is  legitimate 
to  distinguish  among  the  legal  rules  a  Verfassungsrecht 12  (of  which 
competence  rules  constitute  but  a  fraction) ,  that  Verfassungsrecht  does 
not  for  that  reason  cease  to  be  a  rule  of  conduct.  Groups,  although  the}?’ 
constitute  something  distinct  from  the  pure  sum  of  individuals,  never 
are  anything  but  the  product  of  a  certain  ordering  of  member  individuals 
who  are  gathered  together  and  integrated  in  obedience  to  the  constituent 
law  of  the  group.  To  constitute  the  state,  its  powers  and  services,  is  to 
decree  the  rules  of  conduct  to  be  imposed  upon  the  persons,  governing 
and  governed,  who  constitute  the  state.  That  those  rules  are  imposed 
upon  them  qualitate  qua?  by  virtue  of  their  relation  to  the  group,  de¬ 
tracts  nothing  from  the  essential  fact  that  in  this  field,  just  as  in  the 
field  of  simply  inter-individual  relationships,  the  rule  “prescribes  how 
one  ought  to  conduct  himself.”  13  Furthermore,  Verfassungsrecht ,  or  the 

G.  Jeze,  Les  principes  generaux  du  droit  administrate:  I.  La  technique 
du  droit  public  fran^ais  (2d  ed.  Paris,  1925)  7. 

8  W.  Burckhardt,  Methode  und  System  des  Rechts  (Zurich,  1936)  132  et  seq. 
(according  to  Du  Pasquier,  op.  cit .,  no.  116,  pp.  86-87). 

10  R.  Capitant,  op.  dt.  146-149. 

11  See  supra,  no.  5. 

As  noted  supra ,  no.  9*  the  societal  law  is,  first,  the  law  by  which  the  society  is 
constituted  and  functions,  and  then  the  law  laid  down  by  the  society  thus  con¬ 
stituted. 

*  [In  their  quality  as  such.] 

See,  on  this  point,  J.  Dabin,  La  philosophie  de  l’ordre  juridique  positif 
(Paris,  1929)  no.  13. 
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competence  rules,  exist  only  with  a  view  to  V erhaltungsrecht .  Groups 
are  instituted  in  order  to  act,  jurisdictions,  in  order  to  be  exercised.  Now 
the  principal  activity  of  the  state  and  its  organs,  outside  of  material  acts, 
is  to  direct  its  subjects  by  means  of  legal  rules  and  orders.  As  R.  Capi- 
tant  says,  “the  competence  rule  has  meaning  only  inasmuch  as  it  pre¬ 
pares  for  a  police  rule/7  i.e.,  a  rule  of  conduct  for  subjects  or  for  officers. 
“It  is,  then,  but  an  indirect  rule  of  conduct.  Thus,  it  is  the  concept  of 
the  police  rule  that  is  essential  to  law,  and  any  definition  of  the  law 
neglecting  that  notion  is  necessarily  inexact.77 14 

4j.  The  Legal  Rule  Imposes  a  Precept  and  not  Advice.  Not  every 
rule  of  conduct,  however,  necessarily  involves  a  precept:  The  directive 
may  take  the  form  of  a  wish,  an  advice,  a  recommendation,  a  suggestion. 
The  conduct  to  be  followed  is  indicated;  it  is  not  imposed.  It  is  thus  not 
altogether  correct  to  say  that  “the  word  rule  is  synonymous  with  im¬ 
perative.77  15  Usually,  the  rule  proceeds  by  ordering;  that  it  may  proceed 
otherwise  is  not  excluded.16  But  for  the  legal  rule  the  case  is  clear:  On 
the  one  hand,  the  law  is  not  content  to  advise  or  recommend,  it  com¬ 
mands;  on  the  other,  its  intervention  remains  limited  to  commands 
without  adding  advice.17 

The  law  commands.  Perhaps  the  authority  would  get  a  better  response 
if  it  used  advice  rather  than  precept.  That  is  a  matter  of  national  psy¬ 
chology;  and  there  are  in  fact  circumstances  where  the  state,  not 
daring  to  command,  advises  or,  again,  recommends  and  suggests.  Good 
policy,  mindful  of  efficacy,  may  require  such  a  mode  of  intervention. 
But  then  the  matter  is  precisely  one  of  policy,  in  the  sense  of  practical 
politics,  and  not  of  law:  It  is  of  the  nature  of  the  law  to  prescribe.18 
So,  too,  advice  would  not  bring  about  the  necessary  social  discipline, 
since  the  subjects  would  always  be  enabled  not  to  follow  it.  Discipline 
implies  command,  with  the  obligation  to  submit  to  it.  Nor  could  there 
be  any  question  of  confining  the  law  to  an  advisory  role:  It  is  the  right 

14  R.  Capitant,  op.  tit.  149. 

15  R.  Capitant,  op.  tit.  55. 

16  As  St.  Thomas  says,  op.  tit.  Ia  Ilae,  qu.  91,  art.  4  ad  2,  “advice  necessarily 
proceeds  from  some  principles” ;  like  the  precept,  it  gives  direction. 

17  Cf.,  in  the  same  sense,  de  Vareilles-Sommieres,  Les  principes  pondamen- 
tattx  DU  droit  I,  10(7°)  and  12,  pp.  13  and  16. 

18 Cf.,  as  regards  suggestion,  R.  Capitant,  op,  tit.  93-97.  Conversely  it  is  to  be 
noted  that  advice  sometimes  amounts  to  orders,  by  reason  of  the  authority  of  the 
“adviser”  or  of  certain  possibilities  of  reaction  in  case  of  resistance.  See,  with  regard 
to  the  auctoiitas  of  the  Roman  Senate  over  the  magistrates,  7  Mommsen  and 
Marquardt,  Manuel  des  antiquit£s  romaines  (French  translation  by  P.-Fr. 
Girard,  1891)  231. 
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and  the  duty  of  authority,  its  function  and  its  very  definition,  to  direct, 
no  doubt  by  way  of  advice  but  also  and  in  the  first  place  by  way  of 
imperative  command.19 

Aside  from  precepts,  morals  employ  advice,  inviting  to  a  higher 
perfection,  which  finds  a  field  of  application  in  all  spheres  of  human 
activity,  including  the  sphere  of  social  relationships.  The  law  does  not 
demand  that  much:  It  demands  what  discipline  requires,  that  is,  only 
the  execution  of  what  is  commanded.  Perfection  resides  in  the  exact, 
prompt  observance  of  the  indispensable  discipline:  Neither  more  nor 
less.  To  go  beyond  the  law  would  perhaps  satisfy  morals,  moral  advice 
or  even  commands  which  are  often  more  exacting  than  those  of  law. 
Or,  possibly,  it  would  collaborate  with  some  public  policy  tending  to 
bring  about  a  certain  social  result  or  to  encourage  a  certain  “social” 
attitude.  This,  added  to  the  legal  duty,  which  undoubtedly  is  of  interest 
to  virtue  or  to  society  (ordinarily  to  both  at  once),  still  leaves  the  law 
indifferent,  since  within  the  margin  of  its  system  it  is  essentially  and 
exclusively  preceptive. 

48.  A  Precept  Underlies  the  Disposing  and  the  Permissive  Rules .  But 
it  is  not  useless  to  show  that  an  imperative  does  indeed  underlie  all  legal 
rules.20  This  is  evident  as  to  many  such  rules;  to  wit,  those  which 
directly  command  something  (obligation  to  do)  or,  what  amounts  to  the 
same,  prohibit  something,  a  prohibition  being  nothing  else  than  a  com¬ 
mand  to  avoid  what  is  prohibited  (obligation  to  abstain).  It  matters 
little  whether  the  formulation  is  in  the  present  or  future  indicative 
rather  than  the  imperative  (or  subjunctive),  once  the  rule  really  sug¬ 
gests  an  order.21  Take,  for  example,  the  rules  that  decree  the  obligation 
to  register  births;  to  pay  one’s  creditor;  to  pay  damages  for  wrongful 
injury;  to  provide  for  one’s  child;  to  observe  prescribed  forms;  to  enter 
military  service;  to  abstain  from  any  wrong,  civil  or  criminal,22  from 
any  contract  contrary  to  public  policy  or  morality,  or  from  the  admis¬ 
sion  of  inadmissible  testimony.  Obviously,  these  are  imperative  or  pro¬ 
hibitive  rules  in  substance  as  well  as  in  expression. 

But  there  are  cases  less  neat  where  the  imperative  remains  implied  in 

19  Cf.,  in  the  same  sense,  St.  Thomas,  op,  cit.  la  Ilae ,  qu.  90,  art.  3  ad  2;  qu.  92, 
art.  2  ad  2;  also,  on  the  necessity  of  the  laws,  especially  the  penal  laws,  qu.  95, 
art.  1  ad  res-p. ;  qu.  92,  art.  2  ad  resp.}  in  fine . 

^On  the  following,  cf.  St,  Thomas,  op.  cit .  la  Ilae ,  qu.  92,  art.  2. 

a  R.  Capitant  is  wrong  in  calling  laws  formulated  in  the  indicative  “declaratory 
laws.”  Why  “declaratory,”  when  they  really  lay  down  a  precept? 

29  The  penal  laws  are  equally  imperative  laws,  commanding  abstention  from  the 
affirmative  or  negative  act  that  gives  rise  to  the  penalty.  They  also  contain  an  order, 
addressed  to  the  organs  applying  the  law,  to  make  the  punishment  operative 
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the  legal  solution.  Take  the  so-called  “disposing”  rules.  By  assumption, 
they  neither  command  nor  prohibit  any  act;  they  define  interests  and 
rights,  capacities  and  competencies;  they  determine  the  conditions  on 
which  a  certain  legal  effect  begins  or  the  legal  effects  of  a  certain  situa¬ 
tion.  Still  more  generally,  they  resolve  a  question  concerning  the  relations 
among  people  —  in  short,  they  “dispose.”  For  instance,  the  possessor  in 
good  faith  of  a  movable  shall  be  its  owner;  one’s  domicile  shall  be  at  the 
place  of  one’s  principal  establishment;  the  child  born  to  a  Belgian 
father  shall  be  a  Belgian:  movable  objects  which  the  owner  of  real 
property  shall  have  affixed  to  it  for  its  service  and  exploitation  shall  be 
deemed  immovable;  the  burden  of  proof  falls  upon  the  claimant;  the 
husband  is  presumed  to  be  the  father  of  his  wife’s  child ;  the  minor  shall 
have  no  legal  capacity;  the  citizen  registered  in  the  electoral  lists  shall 
have  the  right  to  vote;  a  certain  organ  shall  have  jurisdiction  to  make 
a  certain  legal  rule  or  decision. 

Yet  every  “disposition”  involves  an  injunction  to  everyone  —  parties, 
third  parties,  officials  administering  the  law  —  to  respect  the  legal 
regulation.  The  thing  commanded  is  here  not  a  particular  determined 
act  but  obedience  to  a  law  according  to  the  terms  of  its  disposition. 
For  instance,  when  a  law  declares  the  possessor  in  good  faith  of  a 
movable  to  be  its  owner,  that  “'disposition”  implies  a  prohibition  ad¬ 
dressed  to  everybody,  particularly  the  dispossessed  owner,  against  con¬ 
testing  or  contravening  the  right  of  the  possessor.  When  a  law  fixes  the 
domicile  at  the  place  of  principal  establishment,  that  “disposition” 
obliges  everybody,  interested  party  or  third  party,  private  individual  or 
official,  to  relate  to  that  place  the  effects  the  law  attaches  to  the  idea 
of  domicile.  As  for  a  rule  of  jurisdiction,  that  “disposition”  contains  at 
once  a  prohibition  of  action  by  any  organ  other  than  that  declared  com¬ 
petent,  a  prohibition  of  the  latter  exceeding  its  jurisdiction,  and  an  order 
to  its  subordinates  to  admit  the  validity  of  decisions  made  by  the 
competent  organ  and  to  conform  their  conduct  to  them.23 

The  case  of  the  so-called  “permissive”  laws  (basically,  a  variety  of 
the  “disposing”  laws)  is  no  different.  To  permit  is  to  recognize  capacities 
to  act  (or  not  to  act),  and  therefore  to  command  everyone  not  to 
hamper  the  free  use  of  the  recognized  capacity.24 

4q.  The  Supplementing  Laws.  Stranger  appears  the  case  of  the  laws 
known  in  private  law  as  “supplementing  laws.”  These  laws  intervene  in 

85  Cf.,  in  the  same  sense  as  regards  the  laws  of  competence,  R.  Capitaut,  op.  dt. 
79-80,  147-148. 

"See,  in  this  sense,  Du  Pasquier,  op.  dt.  no.  117,  p.  88.  Cf.  R.  Capitant,  op. 
dt.  78-79,  .  .  . 
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matters  that  in  principle  are  left  within  the  realm  of  the  wills  of  private 
individuals,  who  have  permission  to  settle  them  at  their  convenience. 
When  the  lawT  regulates  them  it  does  so  only  in  a  supplementing  way,  in 
the  absence  of  a  contrary  will  responding  to  certain  previously  fixed 
conditions.  But  one  must  not  confound  “supplementing”  and  “optional,” 
as  if  the  command  degenerated  to  a  sort  of  advice.  The  legal  rule  is 
competent,  and  hence  exists,  only  in  a  subsidiary  way.  But  where  its 
competence  is  not  discarded,  it  obligates  in  the  same  fashion  as  the 
rule  not  susceptible  to  derogation,  viz.,  by  way  of  an  imperative,  and 
with  regard  to  the  parties  as  well  as  to  the  judge.  In  the  antithesis: 
Imperative  laws  v.  supplementing  laws,  the  term  “imperative”  is  to  be 
understood  in  the  special,  technical  sense  of  laws  not  susceptible  to 
derogation,  i.e.,  not  supplementing.25 

50.  The  “ Directives ”  or  “Standards.”  As  for  the  distinction  between 
the  “standard,”  a  new  term  to  designate  the  supple  or  “directive” 
rule  26  and  the  legal  rule,  in  the  sense  of  a  rigid  rule  leaving  no  place  for 
any  power  of  discretion,  it  is  surprising  to  see  it  invoked  in  a  discussion 
with  which  it  has  nothing  to  do.  Whether  “standard”  or  rigid  rule,  the 
law  is  always  imperative,  whatever  may  be  the  flexibility  or  inflexibility 
of  its  disposition.27 

51.  The  Imperative  Character  of  the  Law  Does  Not  Exclude  Waivers. 
Let  us  note,  in  conclusion,  that  the  imperative  character  of  the  legal  rule 
does  not  necessarily  exclude  all  capacity  to  waive  facts  or  even  rights. 
In  this  connection,  it  is  appropriate  to  distinguish  according  to  the 
public  or  private  nature  of  the  interest  protected  by  the  rule.  Where  that 
interest  is  public,  directly  or  indirectly,  wholly  or  in  part,  closely  or 
remotely  affecting  the  good  of  the  state  or  the  public,  a  waiver  is  think¬ 
able  neither  on  the  part  of  private  individuals,  since  the  public  interest 
is  engaged,  nor  on  the  part  of  officials,  who  are  chosen  to  defend  the 
public  interest,  not  to  sacrifice  it.  Not  only  is  a  waiver  unthinkable, 
but  the  legal  imperative  will  normally  be  executed  through  public  or 

85  Cf.,  in  the  same  sense,  R.  Capitant,  op.  cit.  69-74;  Du  Pasquier,  op.  tit.  no 
118. 

See  A.  A.  Al.  Sanhoury,  Le  standard  juridique ,  in  2  Recueil  d'etudes  sur  les 
sources  du  droit  en  l’honneur  de  Franqois  Geny  i 44  et  seq.  —  Inexact:  R. 
Capitant,.  op.  at.  86,  and  Du  Pasquier,  op.  tit.  no.  119  in  fine ,  .  . 

Cf.,  in  the  same  sense,  R.  Capitant,  op.  cit.  82—85 ;  J.  Dabin,  La  philosophie 
de  i/ordre  juridique  positif,  no.  7;  Du  Pasquier,  op.  tit.  no.  iiQ.  But  from  an¬ 
other  point  of.  view  the  directive  is  an  intermediate  phenomenon  between  the  sta¬ 
bility  of  the  juridical  and  the  movement  of  social  life;  see  F.  Russo,  Realite 

JURIDIQUE  ET  REALITE  SOCIALE,  I40-I42,  151. 
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private  organs  charged  with  pursuing  such  execution.  Contrariwise, 
where  the  protected  interest  is  solely  private,  the  beneficiary  of  the  rule, 
as  the  master  of  the  value  it  recognizes  —  property  or  liberty,  right  or 
capacity  —  is  always  free  not  to  avail  himself  of  it,  free  even  formally 
to  renounce  it.  The  law  remains  imperative  for  everybody,  including  the 
beneficiary,  who  cannot  prevent  its  value  from  accruing  to  him  or  at 
least  being  available  to  him  by  the  sole  will  of  the  law;  but  by  virtue  of 
a  new,  equally  imperative  rule,  by  which  every  person  who  is  of  age  is 
master  of  his  rights,  he  is  not  obliged  to  accept  the  legal  benefit  or  to 
take  it  into  account.28 

It  is  a  nice  question,  though,  how  to  draw  the  line  between  the  rule  of 
private  interest  and  that  of  public  interest,  because  of  the  close  inter¬ 
penetration  of  the  two  kinds  of  interests.  Seen  from  the  angle  of  abstract 
generality,  are  not  the  private  values,  as  human  goods  desirable  for  all, 
matters  of  public  interest? 

52.  The  Legal  Imperative  Is  Categorical  and  Not  Conditioned  or 
Technical.  But  here  is  a  further  distinction:  The  imperative  of  the  law 
Js~categorical. 

Apparently  this  goes  without  saying,  and  it  may  be  asked  how  an 
imperative  could  be  anything  but  categorical.  But,  rightly  or  wrongly, 
since  Kant  one  opposes  to  the  straight,  so-called  categorical,  imperative 
a  merely  conditional,  so-called  hypothetical,  imperative.  Now  the  legal 
imperative  has  nothing  conditional  about  it.  No  doubt  the  law  is  condi¬ 
tioned  in  the  sense  that  the  disposition  of  the  rule  is  based  upon  a 
hypothesis  and  that  the  command  is  unchained  only  inasmuch  as  the 
hypothesis  is  in  fact  realized.  The  realization  of  the  hypothesis  thus 
forms  the  condition  of  the  application  of  the  disposition;  or,  more  ex¬ 
actly,  it  is  presupposed  by  the  disposition.  But  while  it  may  happen 
that  the  realization  of  the  hypothesis  depends  upon  the  will  of  the  subject 
individual,  the  same  does  not  hold  good  for  the  disposition.  Once  the 
hypothesis  is  realized,  the  command  is  binding  categorically,  independ¬ 
ently  of  any  condition  whatever  that  may  originate  in  the  subject 
individual  or  elsewhere.  There  exists  an  “obligation  in  case  .  .  .  not 
an  “obligation  if  .  .  the  disposition  is  conditioned,  it  is  not  condi¬ 
tional.29  For  instance,  the  rules  governing  the  various  kinds  of  contracts, 

28  Very  often  private  relationships  are  in  fact  regulated  in  a  manner  different 
from  that  provided  by  the  laws.  It  is  for  the  party  “most  diligent,”  hardy,  or  able, 
to  initiate  action;  the  others,  letting  things  go,  approve  or  tolerate  it  out  of  fear  of 
conflicts  and  misunderstanding.  Vigilantibus  jura  prosunt  [Rights  are  useful  to 
those  who  are  vigilant]. 

20  See,  in  the  same  sense  as  to  this  distinction,  G.  del  Vecchio,  Vhomo  juridicus 
et  I’insuffisance  du  droit  comme  regie  de  la  vie ,  in  Justice,  Droit,  Etat  228-230. 
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whether  under  public  or  private  law,  whether  relating  to  property  or 
other  interests,  presuppose  the  conclusion  of  the  contract,  which  de¬ 
pended  upon  the  will  of  the  parties;  but  once  the  contract  has  been 
concluded,  the  rule  of  the  law  or  of  the  agreement  (the  latter  on  matters 
left  to  the  autonomy  of  the  parties)  is  called  into  play  without  condition, 
at  any  rate  on  the  part  of  the  obligor.30  The  same  goes  for  rules  of 
competence  or  jurisdiction,  for  instance  in  the  field  of  creating  law.  The 
law  to  be  created  —  that  is  the  hypothesis,  which  calls  into  play  the 
competence  rule;  the  latter  is  conditioned.  It  does  not  at  all  follow  that 
its  imperative  would  be  conditional,  even  with  regard  to  the  authorized 
organ.  Although  the  latter  may  be  free  to  create  the  law,  that  is,  to 
appraise  the  utility  of  that  creation,  it  can  proceed  only  according  to 
the  rule  of  jurisdiction  imparted  to  it.31 

The  so-called  hypothetical  or  conditional  imperative,  on  the  contrary, 
is  binding  only  in  relation  to  a  certain  result  of  a  technical  nature;  hence 
its  synonymous  name,  “technical  imperative.”  If  one  wants  to  arrive  at 
the  result  (which  for  the  “technician”  is  not  always  optional,  for  his 
particular  duty,  which  enters  the  picture,  is  morally  and  often  legally 
categorical),  then  one  must  take  the  means  to  it.  By  this  token,  the 
means  is  obligatory  and  in  that  sense  commanded.  Thus  whenever  the 
question  is  one  of  accomplishing  anything,  whether  a  work  of  manual 
or  of  spiritual  labor  (a  scientific,  artistic,  or  even  legislative  work),  the 
perfect  realization  of  the  work  commands  the  employment  of  certain 
means  determined  by  the  pure  and  applied  science  of  the  work  envisaged. 
Hence  the  conditional  or  hypothetical  imperative,  envisaged  as  such,  is 
reduced  to  a  technical  rule  sanction  (if  one  may  speak  of  sanction)  by 
lack  of  success,  by  failure.82 

Never  is  the  legal  rule,  with  regard  to  its  subjects,  technical  in  this 
manner.  Assuredly,  any  rule  whatever,  the  moral  rule  and  the  legal  rule 
as  well  as  the  technical,  exists  only  in  relation  to  an  end.  But  there  is 
this  capital  difference  that  the  technical  rule  serves  the  end  of  a  work  — 

30  Except  for  the  beneficiary’s  right  not  to  invoke  the  rule;  see  supra ,  no.  51. 

81  Confused  by  R.  Capitant,  op.  tit.  147;  and  by  Brunetti,  dealing  with  the 
Italian  Civil  Code,  art.  401,  as  cited  by  G.  del  Vecchio,  op.  tit.  228.  [Art.  401  pro¬ 
vides  as  follows:  “The  provisions  of  this  Title  [On  Minors  entrusted  to  Public  or 
Private  Assistance,  and  on  Filiation]  shall  apply  to  minors  who  have  not  completed 
their  eighteenth  year  and  who  are  children  of  unknown  parents  or  who  are  natural 
children  recognized  only  by  their  mother  who  finds  it  impossible  to  provide  for  their 
upbringing.  The  same  provisions  shall  apply  to  minors  found  in  an  institution  of 
public  assistance,  or  assisted  therein  toward  their  maintenance,  education  or  reedu¬ 
cation,  or  to  those  in  a  state  of  material  or  moral  abandonment.”] 

n  Cf.,  in  the  same  sense,  de  Vareilles-Sommieres,  op.  tit.  I,  10(3°),  pp.  12-13 ; 
Del  Vecchio,  op.  tit.  231—235;  R.  Bonnard,  Uorigine  de  Vordonno.nceme.nt  juridique. 
in  Melanges  Maurice  Hauriou,  70-72. 


GENERAL  THEORY  OF  LAW 


277 

a  technical,  special  work,  reserved  in  principle  to  the  technicians,  whereas 
the  moral  rule  and  the  legal  rule  serve  the  end  of  order  —  a  human 
order,  valid  for  all  men  by  reason  of  their  quality  as  men.  The  human 
order  which  is  envisaged  by  morals  is  the  essential  human  order:  That 
of  perfecting  man  in  his  moral,  spiritual  being.  Consequently,  the  rules 
of  end  and  means  translating  the  conditions  of  this  perfection  to  which 
man  is  called  necessarily  have  categorical  character.33  The  same  goes  for 
law.  The  human  order  envisaged  by  the  law  is  that  of  life  in  common 
within  the  framework  of  the  political  society.  Now,  since  that  life  in 
common  forms  an  integral  part  of  the  condition  of  man,  the  correspond¬ 
ing  rules,  even  if  technical  by  their  material  object,34  have  categorical 
character.35 

53.  The  Sanction  Does  Not  Transform  the  Categorical  into  the 
Hypothetical.  The  sanction,  penal  or  otherwise,  which  accompanies  the 
legal  rule,  changes  nothing  in  this  analysis.  The  sanction  is  decreed  not 
in  order  to  confer  upon  the  subject  an  option  between  the  disposition 
made  by  the  rule  and  the  sanction;  it  is  decreed,  on  the  contrary,  in 
order  better  to  guarantee  the  observance  of  the  dispositon.  The  rule  is 
the  principal;  the  sanction,  the  accessory.  Far  from  transforming  the 
categorical  imperative  of  the  rule  into  a  hypothetical  imperative  (“Ob¬ 
serve  the  rule  if  you  want  to  escape  the  sanction;  nevertheless,  if  you 
prefer  the  sanction,  you  have  the  right  not  to  observe  the  rule”),  the 
role  of  the  sanction  is  to  come  to  the  aid  of  the  categorical  imperative  so 
as  to  bring  about  its  realization  in  conduct  as  far  as  possible.  Otherwise, 
the  pretended  sanction  no  longer  corresponds  to  the  concept  of  a 
sanction.36 

True,  certain  authors,  e.g.,  Kelsen,  claim  to  distinguish  a  double 
imperative  in  the  rule,  one  categorical,  addressed  to  the  public  agents 
charged  with  applying  the  law  and  particularly  with  making  the 
sanction  operative,  the  other  hypothetical,  addressed  to  the  subjects  on 
condition  that  they  would  avoid  the  sanction.  According  to  that  concep¬ 
tion,  one  would  even  have  to  say  that  the  only  rule  is  that  addressed  to 
the  public  agents.  But  that  reversal  is  as  contrary  to  the  requirements 
of  the  social  order  as  it  is  to  the  principles  of  logic.  If  the  public  agents 

38  Thus  prudence  —  moral  prudence  —  is  required  by  a  categorical  imperative 
although  it  constitutes  the  virtue  charged  with  adapting  means  to  ends. 

84  Thus,  e.g.,  the  rules  of  social  prudence  decreed  by  the  legislator  in  the  matter  of 
road  traffic  have  the  validity  of  a  categorical  imperative  although  they  constitute 
mere  technical  means  of  realization. 

85  Cf.  R.  Capitant,  op.  tit.  90-91,  regarding  the  norm  he  calls  economic  or 
sociological.  .  . 

88  Cf.,  in  the  same  sense,  R.  Capitant,  op.  dt.  92-93. 
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have  to  apply  the  rule,  it  is  just  because  the  subjects,  mere  private 
individuals  or  officials,  did  not  observe  it  when  they  were  bound  to* 
There  exist  in  reality  two  equally  categorical  duties:  For  the  subjects,  to 
obey  the  rule;  for  the  public  agents,  in  case  of  disobedience  to  apply 
the  sanction.  It  is  not  true  to  say,  because  the  penal  law  —  essentially  a 
law  providing  sanctions  —  addressing  itself  to  the  repressive  judge, 
decrees  that  the  murderer  shall  be  punished  by  death,  it  is  therefore 
permissible  for  the  subjects  to  commit  murder;  nor  that  murder  is 
prohibited  only  on  condition  or  for  technical  reasons,  such  as  that  one 
desires  merely  to  avoid  the  penalty  for  its  repression.37 

54.  The  Imperative  Remains  Categorical  Even  in  uRisk  Legislation 
Sometimes,  however,  the  legal  rule  looks  as  if  it  contained  a  merely 
hypothetical  imperative  or  even  left  the  subjects  free  to  choose  between 
the  rule  and  the  sanction.  The  public  registration  of  conveyances 
seems  to  be  of  that  character.38  The  law  imposes  the  obligation  of  formal 
registration  only  on  condition  that  the  grantee  seeks  the  result  attached 
to  registration,  to  wit,  that  the  grant  in  his  favor  may  be  relied  upon 
against  third  parties;  the  means,  registration,  is  commanded  only  in  so 
far  as  the  effect,  reliability  of  the  conveyance  against  third  parties,  is 
desired.  If,  for  any  reason  (carelessness  or  otherwise),  the  grantee  does 
not  seek  that  effect  (sanction),  he  has  the  right  to  be  disinterested  in  it 
and  consequently  to  do  without  registration  (rule). 

But  that  is  an  inexact  analysis  of  the  system.  The  imperative  is  there 
used  in  reference  to  the  term  registration,  whereas  in  fact  it  does  concern 
the  connection  established  between  the  two  terms,  registration  and 
reliability  against  third  parties.  In  reality,  registration  is  not  commanded, 
and  hence  one  could  not  talk  of  the  ineffectiveness  against  third  parties, 
which  is  consequent  upon  failure  to  register,  as  a  sanction.  The  law 
merely  decides  that  in  order  to  have  effect  with  regard  to  third  parties 
the  conveyance  must  be  registered,  that  a  conveyance  lacking  registra¬ 
tion  cannot  be  relied  upon  against  them.  There  we  find  the  disposition 
and  at  the  same  time  the  imperative:  The  effect  with  regard  to  third 
parties  is  subordinated  to  registration;  the  latter  is  the  requisite  condi¬ 
tion  for  reliability  against  third  parties.  No  doubt  the  grantee  has  a 
choice  between  registration,  by  which  he  can  rely  on  the  grant  against 
third  parties,  and  failure  to  register,  when  he  cannot  so  rely.  But  this 

87  Cf.,  in  the  same  sense,  R.  Capitant,  op .  cit.  97—103.  Also,  on  the  secondary 
character  of  penal  justice,  G.  del  Vecchio,  La  justice ,  §  10,  in  Justice,  Droit,  Etat 
(Paris,  1938)  49-51.^ 

88  The  reference  is  to  the  Belgian  system,  where  such  publicity  is  ordinarily 
optional. 
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alternative  has  nothing  in  common  with  that  of  rule  and  sanction:  The 
lack  of  effect  against  third  parties  is  only  the  result  —  by  the  way,  an 
obligatory,  imperative  result  —  and  not  the  sanction  of  the  failure  to 
accomplish  the  condition,  to  wit,  registration,  which  remains  entirely 
free.  On  the  other  hand,  as  to  the  registration,  one  could  not  talk  of  a 
hypothetical  or  technical  imperative  (“Resort  to  registration  if  you 
want  to  obtain  efficacy  erga  omnes  b?}) :  otherwise,  whenever  a  legal  effect 
is  subordinated  to  conditions  depending  upon  the  operation  of  liberty, 
the  imperative  would  become  hypothetical  and  technical.39 

This  is  not  to  say  that  in  laying  down  the  rule  the  legislator  would 
have  had  no  preference  as  to  the  effective  realization  of  publicity  by 
registration.  He  probably  even  counted  upon  the  disadvantageous  effect 
of  the  failure  to  register  in  inducing  the  subjects  to  register;  hence  the 
name  “sanction”  given  to  the  lack  of  effect  against  third  parties.  Rut  the 
policy  of  the  legislator  and  the  legal  rules  he  can  lay  down  in  applying 
that  policy  are  two  distinct  things.  In  this  particular  case,  the  legislator 
did  not  push  his  policy  to  the  point  of  decreeing  an  obligation  to  register 
as  a  matter  of  law.  or  again  his  peculiarly  legal  policy  lagged  behind  his 
economic  and  social  policy.  The  present  subject  of  our  inquiry  is  the 
legal  rule  envisaged  in  its  imperative  role  and  not  in  its  intimate  rela¬ 
tions  with  the  general  policy  of  the  state. 

55.  The  Categorical  Imperative  of  the  Law  Is  Binding  in  the  External 
and  the  Internal  Forums.  To  affirm  the  categorical  character  of  the  legal 
imperative  is  not  the  same  as  going  into  the  question,  in  what  manner 
that  imperative  is  binding:  In  the  internal  forum,  i.e.,  before  the  tribunal 
of  conscience,  or  in  the  external  forum,  i.e.,  before  a  human  tribunal 
armed  with  compulsion.  To  resolve  this  new  problem  we  must  more 
closely  study  the  order  to  which  the  law  belongs.  Now,  although  this 
order,  like  that  to  which  morals  belongs,  is  a  human  order  and  not  at  all 
a  technical  regulation  (whence  the  categorical  trait  of  the  two  rules),40 
the  human  order  of  the  law  is  a  societal  order,  instituted  with  a  view  to  a 
social  end,  more  particularly  the  end  of  the  society-state,  while  the 
human  order  of  morals  is  the  order  of  individual  conduct,  in  all  fields 
to  be  sure,  including  the  political  and  social.  Starting  from  that  differ¬ 
ence,  it  will  be  seen  at  the  outset  that,  necessarily  and  in  any  event,  the 
categorical  imperative  of  the  law  is  binding  in  the  external  forum  and, 
necessarily  and  in  any  event,  the  imperative  of  morals  is  binding  in  the 

b  [Against  everybody.] 

“The  text  rectifies  the  interpretation  proposed  in  La  philosophie  de  x’ordre 
jURiDiQtJE  positie,  no.  12,  pp.  48-49. 

40  See  supra ,  no.  52. 
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internal  forum.  A  law  which  would  not  be  binding  in  the  external  forum 
would  no  longer  be  a  societal  rule,  and  that  is  why  before  the  courts 
and  other  organs  applying  the  law  everyone  is  responsible  for  the  exact 
observance  of  the  rule.  Morals  which  would  not  be  binding  in  the  in¬ 
ternal  forum  would  no  longer  be  a  rule  of  human  life,  and  that  is  why 
morals  applies  of  itself,  by  its  very  virtue,  to  each  conscience,  which 
remains  free  to  obey  or  not,  under  its  responsibility. 

But  the  problem  is  not  thus  solved,  for  interferences  have  to  be  taken 
into  account.  It  may  happen,  first,  that  the  legal  rule  borrows  one  of  its 
precepts  from  morals.  This  is  a  frequent  case  because  order  in  society 
presupposes  a  certain  degree  of  effectively  practiced  morality.  To  the 
prescription  of  conscience  is  added  the  order  of  the  public  authority. 
The  converse  assumption  is  more  complicated:  Can  the  legal  rule  which, 
of  itself  and  immediately,  is  binding  in  the  external  forum  also  be  bind¬ 
ing  in  conscience?  An  affirmative  answer  could  not  be  doubtful  when 
the  moral  rule  explicitly  or  by  implication  refers  back  to  the  legal  rule. 
It  does  in  fact  happen  that  morals  leaves  it  to  the  public  authority  and 
to  the  legal  rule  to  provide  for  the  determination  of  the  exact  content 
of  its  precepts  depending  on  circumstances;  say,  for  justice  in  the 
different  contracts.  In  that  case,  the  law  will  be  binding  in  the  external 
forum  by  virtue  of  its  own  nature  and  in  the  internal  forum  by  virtue  of 
morals  which  refers  to  it. 

However,  even  outside  of  any  thought  of  reference  from  morals  to  law, 
there  is,  in  principle,  ground  for  acknowledging  that  the  legal  rule  is 
valid  in  the  internal  forum.  The  ground  is  that,  as  far  as  the  state,  a 
necessary  and  universal  society,  is  concerned,  the  societal  order  is  a 
human  order  wanted  by  nature,  whence  it  follows  that  the  rules  set  forth 
in  the  name  of  this  natural  human  order  oblige  the  subject  in  his 
conscience.41  Man  would  not  be  fully  man  were  he  not  a  subject  member 
of  society,  respecting  his  obligations  as  a  member,  first  among  which 
ranks  obedience  to  the  rules  and  orders  decreed  in  the  name  of  the  so¬ 
ciety  by  competent  authority.  Morals,  then,  enjoins  upon  the  citizens  to 
obey  the  legal  rule  and  makes  this  a  duty  of  conscience,42  at  least  when¬ 
ever  under  the  circumstances  obedience  is  required  for  the  realization 
of  the  ends  the  legislator  has  set  for  himself  43  Let  us  add  that  the  duty 

41  See,  in  this  sense,  St.  Thomas,  Summa,  la  Ilae ,  qu.  96,  art.  4. 

42  Thus  the  legal  rule  obliges,  not  directly  by  itself  and  by  reason  of  its  own 
character,  but  solely  through  the  intermediary  of  morals  which,  in  a  general  fashion, 
provides  for  obedience  to  just  laws.  The  moral  precepts,  on  the  contrary,  oblige  by 
themselves,  by  reason  of  the  intrinsic  value  of  their  particular  content. 

45  Indeed,  cases  must  be  taken  into  account  where  the  precept  would  be  of  value 
exclusively  as  a  means  and  where  observation  of  the  precept  in  the  special  case 
would  be  of  no  use  because  the  goal  would  definitely  not  be  involved.  Equity  then 
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in  conscience  to  obey  a  law  does  not  at  all  imply  the  duty  to  find  it 
good,  adequate  or  opportune;  else  how  could  the  law  progress?  Equally 
we  reserve  the  case  of  unjust  laws,  which  are  so  by  being  contrary  to 
the  moral  rule,  for  what  is  immoral  could  not  bind  the  conscience. 


Section  2.  The  Law  as  a  General  Rule 

56.  The  Thesis  oj  the  Advocates  of  the  Individual  Legal  Rule.  Is 
the  legal  rule  always  a  general  one,  or  can  one  speak  of  an  individual 
legal  rule? 

Until  recently,  the  legal  rule  was  always  defined  as  general  and  ab¬ 
stract,  addressed  to  the  subjects  in  general,  private  individuals  or  offi¬ 
cials,  or  to  abstractly  determined  categories  among  them;  e.g.,  to  males, 
to  minors,  to  parents,  to  owners,  to  creditors,  to  merchants,  to  workers, 
or  to  the  authorities  in  general  or  of  a  certain  grade,  in  short  to  “who¬ 
ever  shall  fulfill  a  certain  condition.” 1  But  there  is  a  certain  trend  of 
recent  date  among  writers  who  see  no  inconvenience  in  admitting  a  cate¬ 
gory  of  purely  individual  rules,  “formulated  so  as  to  address  one  or 
several  specially  envisaged  subjects.7’  And  they  thus  contrast  “objec¬ 
tive”  legal  rules  (in  the  sense  of  general,  impersonal  ones)  with  “sub¬ 
jective”  legal  rules  (in  the  sense  of  special,  individual  ones),  or,  as  it 
were,  in  a  metaphor,  ready-made  with  custom-made  clothing.2 

Evidently,  every  general  rule  is  called  upon  to  particularize  itself  in 
its  application  to  individuals  who  are  part  of  the  envisaged  “generality”; 
The  precept  laid  down  for  all  is  valid  for  everyone  in  particular,  and  the 
application  of  the  general  precept  is  necessarily  individual.  However,  by 
a  general  rule  we  understand  a  rule  established  in  the  abstract,  outside 

requires  that  the  rule  that  is  a  means  be  binding  no  longer  in  conscience ;  see,  in 
this  sense,  St.  Thomas,  op.  tit .  la  Ilae ,  qu.  96,  art.  6,  and  qu.  97,  art.  4  ad  resp. 
Exception:  where  the  judge,  obliged  to  apply  the  laws  without  distinction,  has 
intervened  and  pronounced  sentence. 

1  De  Varehxes-Sommieres,  op.  tit.  I,  5,  p.  9.  The  generality  of  the  rule  is  thus 
by  no  means  synonymous  with  uniform  common  law',  to  the  exclusion  of  all  special 
legislation  applying  to  some  social  categories;  on  this  point,  see  J.  Dab  in,  op.  tit. 
no.  14,  pp.  53-54.  Also,  on  privilegia  and  leges  privatae ,  as  opposed  to  leges  com¬ 
munes,  St.  Thomas,  following  Aristotle,  Summa,  la  llae ,  qu.  96,  art.  1  ad  1; 
likewise  qu.  95,  art.  4  ad  resp .,  in  medio.  Nor  is  the  generality  of  the  rule  in¬ 
compatible  with  the  idea  of  dispensation;  on  dispensation,  see  St.  Thomas,  op.  tit. 
la  Ilae ,  qu.  96,  art.  5  ad  3,  in  fine,  and  art.  6,  ad  resp.,  in  fine. 

2  See,  in  this  sense,  R.  Capitant,  op.  tit.  5 8-68,  153-156;  the  representatives  of 
the  Viennese  School  (Kelsen,  Merkl) ;  R.  Bonnard,  Vorigtne  de  Vordonnancement 
juridique,  in  Melanges  Maurice  Hauriou  (Paris,  1929)  35-41;  H.  Dupeyroux, 
Sur  la  giniraUti  de  la  lot,  in  Melanges  Carre  de  Malberg  (Paris,  1933)  137  et  seq. 
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of  any  consideration  of  a  particular  individual  and  of  an  individual  case. 
It  matters  little  whether  that  rule  has  been  set  down  at  one  stroke,  by 
the  process  of  statutory  enactment,  or  issued  from  a  series  of  judicial  de¬ 
cisions  rendered  for  particular  cases  (judicial  source).  Always  the  rule, 
statutory  or  judicial,  is  formulated  for  no  one  person  in  particular.  On 
the  contrary,  the  pretended  individual  legal  rule  (not  to  be  confounded 
with  the  dispensation  from  a  general  rule,  which  is  indeed  individual 
but  is  not  a  rule)  is  intended  for  named  individuals,  prescribing  the 
conduct  to  be  adopted  upon  a  certain  occurrence  by  one  or  several  per¬ 
sons  determined  by  their  singular  characteristics. 

In  fact,  the  history  of  political  thought  knows  the  system  of  “gov¬ 
ernment  by  decree5’  3  and  the  regime  of  the  police  [or  prerogative]  state, 
both  proceeding  by  way  of  individual  dispositions  outside  of  any  pre- 
established  general  rule  ( jussa  de  singulis  concepta ,  edicts  or  decrees 
aiming  solely  at  particular  cases)  .4 S  But,  even  outside  of  those  assump¬ 
tions,  and  along  the  lines  of  the  principle  of  a  state  under  the  rule  of 
law,  the  advocates  of  the  individual  legal  rule  envisage  under  that  term 
the  following  situations,  by  way  of  example:  The  administrative  deci¬ 
sion  rendered  to  the  advantage  or  disadvantage  of  a  person  (such  as  the 
assessment  of  a  certain  taxpayer  for  a  certain  amount) ;  the  administra¬ 
tive  order  to  a  person  to  take  certain  sanitary  measures  on  his  property ; 
the  order  given  by  a  superior  to  a  subordinate  in  the  official  hierarchy; 
or  the  judgment  requiring  of  a  certain  litigant  some  performance,  some 
change  in  status  or  capacity;  or  the  contract  creating  rights  and  obliga¬ 
tions  specially  adapted  to  the  convenience  of  the  parties  who  have  con¬ 
cluded  it  or  adhered  to  it.5 

57.  Criticism  of  the  Above  Thesis .  But  this  analysis  does  not  seem 
exact.  That  there  exist  individual  legal  situations  —  rights,  powers,  obli¬ 
gations,  and  functions  —  flowing  from  sources  other  than  the  general 
legal  rule,  is  incontestable  and  uncontested;  the  administrative  decision, 
the  judgment,  the  contract,  are  sources  of  such  situations.  It  does  not 

3  For  criticisms  directed  against  this  system  of  government  by  Aristotle,  see  M. 
Defourny,  LHdee  de  VEtat  (Tapres  Aristote ,  in  2  Melanges  Vermeersch  (Rome, 
1935)  102-105. 

*  Near  this  conception  one  can  perhaps  place  the  “decisionism”  of  a  Carl  Schmitt 
(who  contrasts  it  with  an  allegedly  abstract  and  unreal  “normativism”) ,  on  which 
see  K.  Wilk,  La  doctrine  politique  du  national-socialisme :  Carl  Schmitt ,  in  Archives 
de  phelosophie  du  droit  (1934),  nos.  3-4,  La  cii$e  de  VEtat  169  et  seq. 

SH.  Dupeyroux,  op.  cit.  no.  9,  in  Melanges  Carre  de  Malberg  161,  goes 
farther.  He  applies  the  concept  of  the  individual  rule  not  only  to  acts  rendering  the 
general  rule  concrete  (judgment,  administrative  decision,  contract),  but  also  to 
legislative  acts  containing  a  derogation  of  the  general  rule. 
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follow  that  the  administrative  decision,  the  judgment,  the  contract,  are 
legal  rules.  No  doubt  the  administrative  decision,  the  judgment,  the  con¬ 
tract,  imply  a  command,  an  individual  imperative,  valid  for  the  deter¬ 
mined  individuals,  the  addressees  or  contracting  parties.  But  in  them¬ 
selves  they  constitute  orders  or  sentences,  and  not  rules,  norms,  or 
laws,6  because  the  legal  rule,  the  norm,  the  law,  called  upon  to  govern 
many  cases,  implies  generality.7  Perhaps  it  does  not  suffice  to  note  that 
law.  as  a  social  discipline  valid  for  a  generality,  includes  generality.8 
Social  and  general  are  not  necessarily  equivalent:  On  the  one  hand,  an 
individual  imperative  may  perfectly  well  be  conceived  in  a  social  sense, 
taking  account  of  the  social  interest:  on  the  other  hand,  even  in  the  case 
of  the  social  disciplines,  the  ideal  would  always  be  the  particularized 
solution,  setting  out  for  everyone  his  rights  and  duties,  “custom-made.” 
But,  quite  apart  from  the  danger  of  partiality,  of  inequality  of  treat¬ 
ment  and  of  arbitrariness,  such  a  method  is  altogether  impracticable:  In 
the  social  discipline,  above  all,  it  is  impossible  for  the  authority  to  assign 
to  everyone  his  line  of  conduct.  And  this  impossibility  suffices  to  justify 
the  principle  of  the  generality  of  the  legal  rule.9 

Again,  in  the  actual  state  of  political  organization,  the  pretended  in¬ 
dividual  legal  rules  merely  put  into  effect  a  general  rule.  If  the  adminis¬ 
trative  decision  is  binding  upon  the  subject,  this  is  so  not  by  its  own 
force  but  because  it  is  rendered  in  execution  of  a  rule  of  public  law  com¬ 
manding  the  administrator  to  make  the  decision  he  has  made  (without, 
however,  denying  him  a  certain  power  of  appraising  discretion).  If  the 
losing  litigant  is  bound  to  comply  with  the  judgment,  this  is  by  virtue 
not  of  the  imperative  of  the  judge  but  of  the  imperative  of  a  law  on 
which  the  mission  of  the  judge  and  the  authority  of  his  judgment  are 
founded.  If  the  contract  engenders  individual  precepts  for  the  parties  or 
adherents  to  the  agreement,  it  is  because  the  legal  rule  attaches  such 
effects  to  the  conclusion  of  contracts:  Pacta  sund  servanda ,  provided  they 

8  In  themselves,  for  to  the  degree  that  the  administration  is  authorized  to  issue 
“regulations”  or  the  courts  have  the  power  to  render  “regulatory”  judgments,  they 
become  legislators. 

7  See,  in  this  sense,  St.  Thomas,  op.  cit.  Ia  Ilae ,  qu.  96,  art.  1  ad  resp .,  ad  1  and 
2 ;  Domat,  Traite  des  lois  chap.  XII,  16,  and  Les  lois  ci\tles  dans  leur  ordre 
naturel  title  I,  sec.  I,  21;  J.-J.  Rousseau,  Du  contrat  social,  bk.  II,  chap.  II. 
—  According  to  R.  Capitant,  op,  cit,  60,  n.  1,  generality  is  implied  in  the  concepts  of 
the  norm  and  of  laws  but  not  in  the  concept  of  the  rule.  .  . 

8 This  is  the  traditional  argument;  see  St.  Thomas,  op.  cit.  I a  Ilae ,  qu.  96,  art. 
1  ad  resp. 

9  See  J.  Dabin,  La  philosophie  de  l’ordre  juridique  posittf,  no.  14,  p.  53. 
Also,  as  to  the  superiority  of  the  system  of  the  general  rule  over  the  system  of  deci¬ 
sions  rendered  in  each  particular  case,  St.  Thom:as,  op.  dt.  la  Ilae ,  qu.  95,  art.  1 
ad  2 ;  qu.  96,  art.  1  ad  2. 
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are  validly  concluded  as  to  form  and  content.10  Let  us  note  that  the 
basic  law  does  not  merely  attribute  a  competency  [to  decide  or  to  con¬ 
tract]  :u  it  is  also  in  some  way  regulatory.  This  is  clear  for  the  adminis¬ 
trative  official  and  the  judge,  who  positively  decide  the  individual  case 
according  to  a  law,  applying  the  general  rule  to  the  special  situation.  It 
is  also  clear  for  the  contract,  where  the  autonomy  of  the  parties  has  the 
right  to  act  only  within  the  frame  of  the  laws,  maintaining  respect  for 
mandatory  laws  and  for  public  policy  and  morality. 

-,8.  The  Objection  Concerning  the  Contract  with  the  Force  of  Law. 
Concerning  the  contract,  it  is  true,  in  the  relations  between  the  parties 
the  regulation  laid  down  by  private  will  has  the  force  of  a  “law”  for  the 
parties  and  the  judge,  exactly  like  a  law  of  the  state  (Code  Napoleon, 
article  1134  a) .  and  even  to  the  exclusion  of  a  law  of  the  state  when  the 
latter  is  only  a  supplementing  law.12  But,  precisely,  this  law  is  but  a 
private  law,  contractual  or  corporative.  Now  the  legal  rule  which  is  here 
in  question  is  the  rule  laid  down  by  the  state.  One  may  say  then,  if  one 
wishes,  that  by  means  of  the  permission  of  the  state  the  contract  gen¬ 
erates  individual  legal  rules,  but  not  that  the  legal  rule  laid  down  by 
the  state  could  be  individual:  The  state,  at  least  the  state  under  the 
rule  of  law.  emits  general  rules  only,  upon  which,  however,  there  will 
rest  the  individual  imperatives  of  the  administrative  and  judicial  au¬ 
thorities  as  well  as  the  individual  imperative  of  the  contract.13  In  the 
case  of  corporative  individual  rules,  emanating  from  private  bodies  for 
their  members,  the  same  principle  of  generality  reappears  at  a  subordi¬ 
nate  level.  The  corporative  legal  rule,  too,  is  addressed  to  the  generality 
of  the  members;  and  the  individual  orders  which  the  authority  of  the 
body  decrees  are  not  legal  rules  on  this  level  either. 


Section  3.  The  Law  as  a  Systematical  Rule:  The  Legal 
Institutions 

59.  The  Rule  as  Institution  and  the  State  as  Institution.  The  legal 
rules  do  not  constitute  a  pile  of  detached  pieces  without  connection  with 

”  Cf.,  in  the  same  sense,  St.  Thomas,  following  Aristotle,  op.  cit.  Ia  Ilae,  qu.  96, 
art.  1  ad  i,  in  fine :  .  .  . 

“  As  R.  Capitant  says,  op.  cit.  p.  155. 

*  [See  supra ,  chap.  I,  sec.  2,  n.  b.] 
u  See  $upra>  no.  49. 

“Cf.  the  considerations  developed  by  Du  Pasquier,  op.  cit.  nos,  124-125. 
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one  another.  On  the  contrary,  they  form  organic  wholes,  which  we  call 
institutions:  Institutions  of  rules  at  the  service  of  the  institution  that  is 
the  state.  In  either  case  of  an  institution  we  are  dealing  always  with 
some  more  or  less  unified  body.  But  the  state  as  an  institution  is  a 
social  body  whose  elements  are  human  beings,  while  the  legal  institution 
is  a  body  of  law  whose  elements  are  legal  rules.  Further,  the  social  body 
of  the  state  is  a  real,  albeit  moral,  being,  while  the  body  of  law  has  only 
logical  existence.1  Finally,  the  state  as  institution  is  unique,  while  the 
legal  institutions  are  multiple.  The  legal  institution  in  the  singular  would 
be  the  entire  law ;  but  the  total  law’  of  a  people  at  a  given  moment  of  its 
history  is  made  up  of  the  sum  and  the  synthesis  of  the  particular  legal 
institutions.  Inasmuch  as  they  are  agents  of  social  discipline  and  of  the 
end  pursued  by  the  state,  the  legal  institutions  and  rules,  the  law,  must 
also  be  counted  among  the  political  institutions  which  are  component 
and  integral  parts  of  the  institution  that  is  the  state. 

60.  Definition  of  the  Legal  Institution .  What  characterizes  the  legal 
institution,  as  against  the  legal  rule  in  general,  is  the  systematic  note. 
For  instance,  the  legal  institutions  of  marriage,  of  guardianship,  of  own¬ 
ership,  of  contract,  of  documentation,  of  civil  or  criminal  responsibility, 
of  agency  in  private  or  public  law,  of  appeal  and  appellate  remedies,  are 
the  hierarchically  arranged  totalities  of  legal  rules  relating  to  those  dif¬ 
ferent  matters.  As  for  the  legal  transactions  (e.g.,  marriage,  contract), 
their  conditions  of  existence,  of  foundation,  of  form,  of  validity  against 
third  parties  and  also  multiple  effects  of  a  legal  order,  must  be  defined; 
as  for  the  rights,  liberties,  obligations,  and  competencies  (e.g.,  owner¬ 
ship  or  agency),  their  content  and  limits  and  the  modes  of  their  acquisi¬ 
tion,  transmission,  and  extinction  must  be  determined;  as  for  the  ma¬ 
chineries  (e.g.,  guardianship  or  documentation),  their  structure  and 
functioning  must  be  fixed.  Cutting  across  all  this,  there  is  need  for  organ¬ 
izing  the  preventive  and  repressive  measures  needed  to  guarantee  that 
the  institution  become  effective  in  social  reality. 

Now  these  diverse  problems  give  rise  to  a  set  of  rules  designed  to  im- 

1  According  to  Hauriou’s  terminology,  the  constituted  bodies  are  “person  institu¬ 
tions”  while  the  legal  rule  is  a  “thing  institution,”  i.e.,  an  institution  existing  in  the 
social  environment  but  not  established  within  its  framework,  La  theorie  de  Vinstitu- 
tion  et  de  la  fondation ,  in  La  cite  moderne  et  les  transformations  du  droit,  4 
Cahiers  de  la  Noijvelle  Journee  (1925)  2  et  seq.  In  reality,  the  two  kinds  of 
institutions  are  radically  different  by  their  very  subject  matter.  Only  one  link  unites 
them:  the  idea  of  the  organic  whole.  Cf.  the  criticism  by  J.  Bonnecase,  Introduc¬ 
tion  k  l’etude  du  droit,  no.  46,  p.  87,  and  J.  Delos,  Bien  commun ,  securiii,  justice , 
in  3  Annuaire  de  l’Institut  international  de  philosophie  du  droit  (1938)  36, 
n.  1. 


286  JEAN  DABIN 

plement  a  fundamental  idea  which  constitutes  the  animating  and  federa¬ 
tive  principle  of  the  institution  under  contemplation.  Thus  the  whole 
system  of  the  rules  of  marriage  is  deduced  from  the  philosophical- 
juridical  idea  which  the  legislator  has  of  marriage  with  regard  to  the 
spouses,  the  children,  and  society;  the  whole  system  of  guardianship  is 
but  the  implementing  of  the  simple  idea  of  the  protection  of  the  minor 
against  his  own  weaknesses  and  against  the  exploitation  by  third  parties 
by  which  he  could  be  victimized;  and  so  on.2  The  same  concept  of  the 
institution  is  apparent  in  the  distinction  formulated  by  Duguit  between 
the  “normative”  and  the  “constructive  and  technical”  legal  rules.3  The 
former  designate  not  so  much  a  rule  properly  so  called  (which  cannot  be 
understood  without  “construction”)  as  the  directing  and,  in  this  sense, 
normative  principle,  which  the  latter  [“constructive  and  technical”'] 
then  set  out  to  put  into  operation  by  diverse  processes  called  by  Duguit, 
both  too  vaguely  and  too  strictly,  sanctions  or  “ways  of  law.”  4  The  norm 
enveloped  by  constructive  rules  —  that  is  the  equivalent  of  the  legal 
institution. 

61.  Hierarchical  Arrangement  of  the  Rules  Grouped  under  the  Insti¬ 
tution.  Among  the  rules  thus  articulated  there  prevails  a  hierarchy 
whose  key  is  furnished  by  the  end  of  the  institution  and  by  the  degree 
of  proximity  of  the  means  to  the  end,  the  more  remote  means  being  sub¬ 
ordinate  to  the  closer  means  and  so  forth  along  the  line.  For  instance, 
the  law  requires  the  guardian  to  act  as  a  good  father  of  a  family  would 
(Code  Napoleon,  article  450  a),  which  is  the  immediate  legal  transla¬ 
tion  of  the  supreme  idea  of  protection.  Consequently,  it  provides  that 
the  guardian  shall  be  obliged  to  render  an  accounting  (second  rule,  sub¬ 
ordinate;  article  469  b).  In  order  to  avoid  the  guardian’s  eluding  the 
accounting,  it  forbids  any  agreement  between  the  guardian  and  the 
minor  who  has  become  of  age  unless  preceded  by  the  submission  of  a 

2  Cf.,  in  the  same  sense,  J.  Bonnecase,  op.  cit.  no.  45. 

8  2  L.  Duguit,  Traite  de  droit  constitutionnel  (3d  ed.)  §  10,  pp.  106-107 ; 

§  21,  p.  224. 

*For  a  criticism  of  Duguit’s  formulation,  see  J.  Dabin,  La  phelosophie  de 
l’ordre  juridique  positif  no.  6. 

a  [Art.  450  of  the  Code  Napoleon  provides  as  follows:  “The  guardian  shall  take 
care  of  the  person  of  the  minor  and  shall  represent  him  in  all  civil  transactions.  He 
shall  administer  his  property  as  a  good  father  of  a  family  would  and  shall  be 
responsible  for  damages  which  may  result  from  bad  administration.  He  shall  not  be 
able  to  buy  any  property  of  the  minor,  nor  to  rent  it  unless  the  family  council 
shall  have  authorized  a  substitute  guardian  to  transfer  possession  to  him  as  tenant, 
nor  to  accept  the  cession  to  him  of  any  right  or  claim  against  his  ward.”] 

M Art.  469  provides  as  follows:  “Every  guardian  shall  be  accountable  for  his 
administration  upon  its  termination.”] 
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detailed  account  (third  rule,  sub-subordinate),  and  at  the  same  time  it 
sanctions  that  prohibition  by  the  relative  nullity  of  an  agreement  con¬ 
trary  to  the  law  (fourth  rule:  article  472  c).  It  is  by  reason  of  that 
hierarchy  that  the  “ways  of  law”  always  occupy  but  a  secondary  place 
—  both  in  the  system  and  in  the  obligation  —  in  relation  to  the  rules 
they  in  some  way  guarantee  and  which  are  therefore  the  principal  ones: 
that,  particularly,  the  sanctions  could  never  be  envisaged  apart  from 
the  rule  nor  put  on  a  footing  of  equality  with  a  power  of  choice.5 

The  idea  of  the  legal  institution  also  permits  us  to  correct  what  could 
be  too  radical,  and  hence  deceptive,  in  the  division  of  the  law  into  com¬ 
partments.  This  observation  is  valid  above  all  for  the  rules  of  penal  law, 
which  always  are  but  sanctions,  of  a  particular  kind  indeed,  of  other 
rules  they  presuppose,  rules  of  private  or  public  law,  even  where  the 
latter  are  not  expressly  aimed  at  by  the  laws  of  private  or  public  law. 
Thus,  the  penal  law  punishing  homicide  is  but  the  sanction  of  that  prin¬ 
ciple  not  formulated  in  the  civil  law:  The  right  of  life.  The  fact  that  the 
infraction  is  provided  for  only  as  a  condition  of  the  application  of  the 
penalty  would  tempt  one  to  believe  that  the  penalty  is  principal  and  the 
infraction  secondary;  the  idea  of  the  institution  reestablishes  the  exact 
order.® 

62,  Regrouping  of  the  Institutions  in  Higher  Syntheses,  Again,  the 
diverse  legal  institutions  themselves  are  for  the  most  part  susceptible  to 
regrouping  in  a  vaster  synthesis.  Thus,  the  institution  of  the  sale,  as  a 
contract,  depends  on  the  institution  of  the  contract,  which  in  turn 
depends  on  the  institution  of  the  legal  transaction;  the  institution  of 
ownership  as  a  property  right  depends  on  the  institution  of  the  law  of 
property;  the  institution  of  marriage  is  one  of  the  elements,  and  a  funda¬ 
mental  one,  of  the  whole  system  of  the  law  of  domestic  relations;  the 
institution  of  guardianship  is  one  of  the  regimes  of  protection  of  persons 
without  capacity;  and  so  forth.  Seen  from  another  aspect,  the  same  in¬ 
stitutions  fall  under  a  different  synthesis.  Thus,  the  sale  can  be  en¬ 
visaged,  outside  of  the  contractual  angle,  as  an  exchange  for  a  valuable 
consideration,  as  an  act  inter  vivos,  etc.;  ownership,  as  an  inheritable 

c  [Art.  472  provides  as  follows:  “Any  agreement  that  may  have  occurred  be¬ 
tween  the  guardian  and  the  minor  who  has  come  of  age  shall  be  void  unless  it  has 
been  preceded  by  the  rendering  of  a  detailed  account  and  the  delivery  of  evidentiary 
documents,  all  to  be  stated  at  least  ten  days  before  the  agreement  in  a  receipt  of  the 
account  rendered.”] 

5  See  supra,!  no.  53. 

®  For  discussion  of  an  application,  see  J.  Carbonnier  in  Revue  trimestrielxe  de 
droit  civil  (1942)  296-298  and  decisions  cited. 
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right,  a  right  in  personalty  or  realty,  etc.  —  not  to  forget  the  deroga¬ 
tions  from^principles  that  are  justified  by  the  singularity  of  cases.7 

Another,  more  formal,  aspect  of  the  systematization  of  the  law  is  in 
effect  the  tendency  of  jurists  to  reassemble  the  rules  by  starting  from 
more  or  less  general  solutions  which  are  said  to  state  “principles”  and 
with  regard  to  which  the  rules  constitute  at  times  a  more  or  less  special¬ 
ized  application  and  at  times  a  more  or  less  radical  derogation.8  In  rela¬ 
tion  to  the  principle,  the  derogatory  rules  are  thus  displayed  as  separate 
branches,  but  at  the  same  time  their  place  is  marked  in  the  logical 
complex  of  the  law.  It  is  necessary,  though,  to  guard  against  mistakes  of 
appraisal,  and  particularly  against  ranking  among  the  exceptions  what 
would  really  be  but  a  new  principle  concurrent  with  the  first  one.  For 
example,  it  is  wrong  to  consider  as  so  many  exceptions  the  cases  of  re¬ 
sponsibility  without  fault  since,  in  positive  law  as  well  as  in  reason,  fault 
is  not  the  only  principle  of  responsibility. 


63.  The  Legal  Institutions  and  Logic.  However,  the  grouping  of  rules 
in  institutions  does  not  always  satisfy  the  rules  of  pure  logic.  On  the  one 
hand,  there  are  institutions  with  lacunae  where  the  system  is  incomplete 
for  want  of  one  “constructive”  rule  or  another;  such  is  the  incapacity  of 
illegitimate  children  to  inherit  more  than  their  statutory  share  (Code 
Napoleon,  article  908  d),  a  rule  which  can  be  circumvented  by  abstain¬ 
ing  from  recognizing  the  illegitimate  children  whom  the  testator  would 
want  to  benefit.9  In  the  course  of  time,  the  lacuna  may  be  filled  thanks 
to  the  work  of  case  law;  but  it  may  happen  that  it  endures  and  the  insti¬ 
tution  never  arrives  at  its  perfection.  On  the  other  hand,  there  are  in¬ 
stitutions  which  suffer  from  a  certain  inner  discordance:  The  legislator 
has  not  been  able  to  choose  between  two  propositions  and  has  resigned 
himself  to  a  bastard  solution.  Take  the  institution  of  the  incapacity  of 
the  married  woman  as  conceived  in  the  Code  Napoleon,  which  is  both  a 
consequence  of  the  principle  of  authority  in  the  family  and  a  measure 

7  The  “general  principles  of  law”  are  not  legal  institutions  in  the  sense  of  sys¬ 
tematic  wholes.  They  are  particular  solutions  which  are,  however,  general  by  their 
application. 

8  On  the  scientific  character  of  that  systematization,  see  F.  Russo,  op.  dt .  87 
et  seq. 

d  [Art.  908  of  the  Code  Napoleon  provides  as  follows:  “Natural  children  shall 
not  be  able  to  receive  anything  by  gift  inter  vivos  or  by  will  beyond  what  is 
accorded  them  in  the  Title  On  Succession.”] 

*  See  on  this  point  3  L.  Josserand,  Cours  de  droit  civic  positif  franqais  no. 

1423- 
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of  protection  of  the  weakness  of  the  feminine  sex.10  Among  the  various 
institutions,  at  the  higher  levels  of  generalization,  the  same  phenomenon 
of  incompleteness  or  incoherence  appears  even  more  often:  Certain  in¬ 
stitutions  mark  time  and  coagulate,  while  others  of  the  same  type 
evolve  in  a  more  or  less  abrupt  or  rapid  manner.  How  could  it  be  other¬ 
wise?  The  law  is  the  image  of  life  and  under  its  influence.  Now  life 
does  not  proceed  in  a  compact  and  rectilinear  manner;  it  advances  by 
uncertain,  discontinuous  steps  and  not  at  the  rhythm  of  a  mathematical 
development. 


CHAPTER  III 

THE  SUBJECT  MATTER  OF  THE  LAW 

64 .  In  General.  Whereas  the  moral  rule,  from  the  point  of  view  of  the 
good,  that  is,  of  the  end  of  man  as  a  spiritual  being,  governs  the  entire 
field  of  human  activity,  inward  and  outward,  individual,  social,  and 
religious,  with  no  limitation  as  to  level  or  framework,  the  field  of  the  law 
is  restricted  to  the  relations  of  men  with  men  within  the  perspective  of 
the  organized  social  group,  especially  the  state.1  On  the  other  hand,  all 
human  relations  of  a  temporal  order  (except,  however,  spiritual  inter¬ 
course,  particularly  that  of  friendship)  fall  in  different  degrees  within 
the  competence  of  the  law,  whatever  their  objective  —  economical, 
extra-economical,  or  political  —  and  whatever  their  form  —  interindi¬ 
vidual  or  corporative,  municipal  or  international. 


Section  i.  Exclusion  of  Inner  Acts:  Duties  towards  God 
and  Duties  towards  Oneself 

65.  The  Inner  Acts  Are  Subject  to  Morals.  The  law  regulates  the  rela¬ 
tions  of  men  with  men;  this  means  that  inner  acts  escape  the  realm  of 
the  law  altogether.  By  inner  acts  we  understand  the  multitude  of  psycho¬ 
logical  processes,  of  intelligence,  will,  sensibility,  which  remain  confined 
to  the  inner  man  without  being  necessarily  translated  outward  by  con¬ 
duct  of  commission  or  abstention.  These  processes  are  not  removed  from 

“On  the  incapacity  of  married  women  and  its  foundation  under  the  Code 
Napoleon,  see  1  A.  Colin  and  H.  Capitant,  Cours  elementaire  de  droit  civil 
fran<sais  (9th  ed.  by  Julliot  de  la  Morandiere)  no.  661. 

1  On  the  “societal”  character  of  the  law,  see  supra ,  no.  6. 
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all  rules:  The  rule  of  reason  — in  which  the  principle  of  morality  is 
epitomized  —  is  competent  to  govern  the  inner  as  well  as  the  outer  life, 
exactly  on  the  same  ground  and  with  the  same  force.  Thoughts,  senti¬ 
ments,  washes,  can  contradict  reason  as  well  as  can  conduct  or  expres¬ 
sions  of  attitudes,  and  conscience  has  no  more  trouble  in  appraising  in¬ 
tentions  than  in  judging  conduct.1 

Again,  outward  acts  themselves  are  susceptible  to  moral  judgment 
only  on  account  of  the  inner  dispositions  which  explain  them.  Right  in¬ 
tentions  may  wholly  or  in  part  redeem  the  objective  badness  of  the  acts, 
as  inversely" the  objective  goodness  of  acts  may  be  diminished  or  annihi¬ 
lated  by  malice  of  intention.  How  could  morality  be  satisfied  if  it  did 
not  touch  that  inner  world  in  man  where  the  principle  of  his  being  and 
the  root  of  his  action  lie?  A  morals  of  deeds  would  be  only  a  surface 
morals,  a  hypocritical  conformity.  The  destiny  of  man,  which  to  a  large 
part  is  within  him,  requires  the  conformity  of  the  heart.  The  latter  goes 
so  far  as  to  demand  that  the  rule  be  loved  not  only  in  what  it  prescribes 
but  for  itself,  inasmuch  as  it  is  the  expression  of  right  reason  and,  in 
that  sense,  of  the  destiny  of  the  human  individual.  How  could  reason 
suffer  man  in  his  innermost  heart  to  detest  his  own  destiny?  2 

66.  The  Inner  Acts  Are  Not  Subject  to  the  Law  as  a  Social  Discipline . 
Quite  different  is  the  position  of  rules  such  as  the  legal  rule,  which 
represent  social  disciplines.  What  can  a  social  discipline  require?  Merely 
an  order  of  outward  conduct.  It  is  true  that  in  the  human  world  the 
society  is  also  and  essentially  a  grouping  of  souls,  implying  a  communion 
in  the  same  ideal,  which  is  the  end  of  the  society.  That  communion  is 
socially  necessary,  there  being  no  “living”  society  without  it.  Where  it  is 
also  a  matter  of  necessary  societies,  such  as  the  state,  the  communion  is 
morally  obligatory:  No  one  has  the  right  in  conscience  to  refuse  his  soul 
to  life  in  the  state.  However,  men  communicate  with  one  another  only 
through  the  body,  which  is  the  indispensable  interpreter  of  every  social 
relation  precisely  because  man  is  not  pure  spirit  and  the  society  of  men 
cannot  be  conceived  of  as  purely  spiritual.  In  the  image  of  man,  who  is 
the  substantial  element  of  human  groupings,  the  society  of  men,  what¬ 
ever  its  end  —  even  if  purely  spiritual,  aiming  at  the  good  of  the  soul  — 
is  both  spiritual  and  corporeal.  By  bodily  contact  —  word,  writing,  ges- 

1  Even  a  restitution  in  spirit,  called  for  to  repair  a  theft  in  spirit,  is  known  to 
St.  Thomas:  “A  prelate  is  able  to  take  property  from  his  church  in  spirit  alone  when 
he  begins  to  have  the  animus  possidendi ,  of  possessing  the  thing  as  his  and  no  longer 
in  the  name  of  his  church.  He  must  then  make  restitution  by  abandoning  such 
animus”  Summa,  Ila  Ilae ,  qu.  62,  art.  5  ad  5. 

*  See,  on  the  superiority  of  the  New  Law  (the  morals  of  the  Gospel)  over  the 
Old  Law,  St.  Thomas,  op.  cit.  Ia  Ilae,  qu.  91,  art.  5  ad  resp.,  secundo :  .  . 
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lure  —  the  human  relations,,  interindividual  (e.g.,  exchanges)  or  prop¬ 
erly  social  (organized  groupings),  acquire  not  only  visible  form  but 
also  real  existence  in  the  world  of  space  and  time.  Manifested  attitudes 
realize  the  constitutive  process  of  societies:  Affiliation  of  members,  nom¬ 
ination  of  those  in  titular  authority;  and  also  their  working  operations; 
Production  and  distribution  of  the  social  good,  collaboration  of  the  lead¬ 
ers  and  members.  Consequently,  the  manifested  attitudes  which  realize 
the  social  life  are  logically  subjected  to  the  discipline  charged  with  pro¬ 
viding  for  the  requirements  of  social  life. 

One  must  therefore  not  demand  of  that  discipline  that  it  govern 
purely  inner  acts  in  which  the  body  has  no  part:  It  wrould  intervene  in 
vain,  and  what  is  more,  without  competence.  How  compel  man  to  think 
justly,  to  feel  and  to  will  rightly,  even  In  the  field  of  social  affairs?  What 
competence  in  the  governing  of  spiritual  faculties  could  a  rule  claim 
which  exists  only  in  view  of  external  social  relations?  3  Assuredly,  so¬ 
ciety  has  a  major  interest  in  its  members  nourishing  “social”  feelings, 
favorable  to  its  work  and  its  discipline,  because  the  adherence  of  hearts 
is  the  best  guarantee  for  the  obedience  of  action.  But  it  is  in  an  indirect 
manner,  by  the  whole  of  its  policies,  particularly  in  the  field  of  educa¬ 
tion,  that  the  state  may  contribute  to  the  formation  of  the  “'social” 
character  of  its  subjects.  It  will  not  succeed  in  that  by  measures  of 
obligation  tending  directly  to  call  forth  and  procure  the  appropriate 
sentiments. 

67,  Application  of  This  Idea;  the  “Pedagogical  Function ”  of  the 
Laws .  Such  are  the  reasons  why  the  penal  legislator  thinks  of  punishing 
an  attempt  to  commit  a  crime  only  if  it  be  manifested  by  beginning  its 
execution:  As  long  as  the  crime  lives  only  in  thoughts  the  law  keeps  out 
and  cannot  but  keep  out,  however  morally  illicit  the  criminal  thought 
may  be.  Such  again  are  the  reasons  why  the  legislator  dealing  with  legal 
transactions  —  of  private  or  of  public  law  —  prescribes  legal  effects  only 
for  the  expressed  will  (if  not,  in  the  technical  sense  of  German  law,  the 
“declared”  will) :  A  propositum  in  mente  retentum ,a  bare  of  social  inci¬ 
dence,  could  not  have  any  social  effect.  Whether  the  inner  act  be  taken 
immediately  as  the  object  of  the  legal  provision  (first  example)  or  as 
the  condition  of  application  of  that  provision  (second  example),  the 
solution  is  identical:  It  does  not  count  in  regard  to  social  discipline. 

Yet  legislators  have  been  known  to  invade  the  inner  domain  and  to 
decree  piety  or  love  (of  God,  of  the  family)  not  only  in  acts  but  in  spirit. 

®Cf.  St.  Thomas,  op.  cit .  Ia  Ilae ,  qu.  91,  art.  4  ad  3:  .  .  .  See  also  qu.  9$,  art. 
1  ad  resp.;  qu.  100,  art.  9  ad  resp. 

*  [A  mental  reservation.] 
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How  can  that  kind  of  intervention  be  explained?  By  the  idea  of  general 
policy:  The  state  makes  use  of  the  prestige  of  a  formal  law  to  inculcate 
in  its  people  precepts  which,  despite  its  intervention,  are  and  remain 
moral  precepts.4  On  the  one  hand,  not  every  measure  nor  even  every  rule 
laid  down  by  a  law  is  necessarily  of  a  legal  character:  to  be  that  it  must 

also  be  juridical  in  its  objective  and  its  content.  Now  there  is  no  law _ 

no  juridical  law  —  where  the  precept  relates  to  inner  acts.  On  the  other 
hand,  the  authority  has  the  right  to  employ  any  honest  means  to  attain 
the  ends  falling  within  its  mission:  If  there  are  reasons  to  believe  that 
the  proclamation  of  a  moral  precept  by  the  civil  law  would  be  such  as  to 
favor  the  practicing  of  that  precept,  technical  distinctions  could  not 
check  such  a  policy,  especially  since  the  mass  of  the  people,  which  cares 
nothing  about  jurisdictional  divisions,  might  be  shocked  by  certain  cases 
of  silence  of  the  law.® 

68.  In  What  Sense  the  Law  Is  Concerned  with  Intentions.  Still  it  is 
true  that  the  law  in  all  its  branches  is  preoccupied  with  intentions:  The 
intention  of  subjects  and  the  intention  of  the  legislator  himself.  Thus,  it 
is  intention  that  qualifies  the  criminal  infraction;  that  marks  the  differ¬ 
ence  between  good  and  bad  faith,  voluntary  and  involuntary  fault;  that 
governs  the  interpretation  of  legal  acts  or  transactions,  private  and 
public,  including  the  statutes.6  So,  too,  there  are  notions  or  criteria  of  a 
psychological  order  whose  role  in  law,  especially  in  modern  law  which 
has  broken  with  the  old  formalism,  is  considerable.  But  the  assumption 
is  different.  The  question  in  this  case  is  no  more  one  of  pure  intentions 
forming  the  subject  matter  for  precepts  of  command  or  prohibition.  It 
is  one  of  outward  acts  —  nonlegal  or  legal  —  which  the  jurisit  tries  to 
connect  with  the  intentions  that  accompany  or  explain  them,  moving 
from  the  external  to  the  internal,  from  the  act  to  the  intention.  And  the 
procedure  is  only  normal:  As  the  outward  acts  emanate  from  man,  an 
intelligent  and  free  being,  they  could  not  be  envisaged,  even  by  the 
jurist,  in  their  materiality  alone,  outside  of  all  considerations  of  inten¬ 
tion.  Only  in  the  light  of  the  idea  do  the  acts  take  on  moral  and  even 
social  significance  (since  society  is  composed  of  men).  In  fact,  society  is 
not  indifferent  to  whether  the  intentions  accompanying  or  explaining 

4  Aristotle  spoke  of  the  “pedagogical  function”  of  a  law  which  instructs  and 
catechizes  rather  than  commands. 

“For  instance,  the  people  might  be  astonished  not  to  find  the  precept  of  mutual 
love  listed  among  the  reciprocal  rights  and  duties  of  spouses.  In  fact,  however,  the 
laws  on  the  reciprocal  rights  and  duties  of  spouses  prescribe  only  acts  and 
abstentions. 

*See,  however,  to  the  contrary  as  regards  the  interpretation  of  statutes,  i  J. 
Bonnecase,  Precis  de  DRorr  civil  (2d  ed.)  no.  100,  p.  96. 
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acts  are  innocent  or  malicious,  social  or  antisocial,  and  hence  the  neces¬ 
sity  to  treat  the  acts  accordingly,  to  diversify  and  shade  the  dispositions 
of  the  rules  according  to  the  intentions.  Neither  are  society  and  private 
individuals  indifferent  to  whether  the  legal  acts  or  transactions,  private 
or  public  (contracts,  statutes,  etc.),  are  interpreted  according  to  their 
letter  or  their  spirit,  and  hence  the  necessity  to  seek  out  the  intention  in 
order  to  set  apart  the  spirit  of  the  disposition  from  the  sometimes  ob¬ 
scure,  inexact,  or  incomplete  letter.7 

6g.  Of  the  Prudence  Required  in  the  Search  far  Intention.  However, 
prudence  is  called  for.  If,  unlike  pure  intention,  the  intention  involved 
in  an  act  is  susceptible  of  being  clarified  by  the  act  itself  or  by  the 
surrounding  circumstances,  it  is  no  less  true  that  in  some  particular  cases 
the  outward  act  may  betray  the  real  intention:  Individual  psychologies 
are  often  complex  and  indistinct,  which  entails  the  possibility  of  errors.8 
Let  us  add  that  in  practice  the  working  conditions  of  the  organs  of  appli¬ 
cation  of  the  law  —  administrative  officials  and  judges  —  rarely  permit 
a  resort  to  the  slow  and  nice  methods  of  rigorously  scientific  analysis. 
That  is  why  prudential  reason  commands  the  rejection  of  psychological 
investigation  in  matters  where  by  general  statistical  laws  the  variety  of 
individual  motives  would  prevent  any  sufficiently  sure  conclusion.  Where 
the  intention  must  normally  remain  indiscernible,  it  is  preferable  alto¬ 
gether  to  renounce  speculative  and  often  deceptive  research  and  to  stick 
instead  to  the  materiality  of  facts  —  gestures,  words,  writings.9 

From  still  another  viewpoint  does  a  certain  “materialization”  of  the 
law  find  its  justification.  The  requirements  of  social  life,  particularly  of 
economic  life,  do  not  always  accommodate  themselves  to  the  fatal  and 
damaging  insecurity  which  regard  for  thoughts  and  motives  entails  in 
relationships.  Goods  and  documents  call  for  rapid  and  unhampered  cir¬ 
culation.  Hence  the  renascence  of  formalism  —  a  purely  utilitarian 
formalism  without  symbolic  value  —  which  characterizes  some  parts  of 
the  commercial  law  of  today:  The  legal  transaction,  embodied  in  the 

TCf.,  in  the  same  sense,  F.  Russo,  Realite  juridique  et  realite  sociale 
117-118. 

sCf.,  in  this  sense,  L.  Josserand,  Les  mobiles  dan’s  les  actes  jtjridiques 
du  droit  prive  (Paris,  1928)  317  et  seq . 

9  This  idea  may  be  applied  in  the  field  of  moral  personality.  Scientifically,  for 
moral  or  legal  personality  to  exist,  there  must  be  found  that  psychological  element 
which  forms  the  soul  of  the  group,  to  wit,  a  certain  degree  of  communion  among 
the  members.  Now  the  jurist,  unable  to  recognize  this  element  of  communion,  sticks 
to  compliance  with  procedures  constituent  of  legal  personality  in  order  to  establish 
that  there  is  such  personality ;  he  discards  the  substance  to  retain  but  the  appear¬ 
ance  or  color,  Cf,  F.  Russo,  op .  rit,  121-124, 
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material  document,  is  valid  by  itself,  independently  of  its  antecedents 
or,  to  use  the  technical  term,  of  its  causal  This  formalism  has  limits, 
though,  for  it  is  characteristic  of  a  materialist  civilization  systematically 
to  sacrifice  the  moral  to  the  economic. 

70.  The  Relations  of  Man  with  God  Are  as  Suck  Outside  the  Com¬ 
petence  0}  the  Law.  Let  us  now  return  to  the  outward  acts  which, 
whether  or  not  they  are  separated  from  intentions,  constitute  the  only 
subject  matter  of  the  law.  Considered  with  regard  to  its  objective 
human  activity  is  directed  either  toward  God  or  to  the  person  himself  or 
to  other  men,  which  division  corresponds  to  the  three  kinds  of  tendencies 
of  human  nature:  Superior,  egoistic,  and  altruistic  ones.10 

The  relations  of  man  with  God,  his  Creator  and  supreme  Good,  are 
governed,  as  to  outward  as  well  as  inner  acts,  by  morals,  especially  under 
the  heading  of  the  virtue  of  religion.11  They  do  not  as  such  belong  to 
law,  at  least  not  the  law  of  the  civil  society.  Indeed,  when  religion  itself 
has  been  established  in  society  by  the  ecclesiastical  institution  (which 
must  give  rise  to  a  specifically  ecclesiastical  law:  Ubi  societas  ibi  jus), 
the  civil  society  as  such  has  no  competence  in  religious  matters.  This 
follows  from  the  distinction  between  the  spiritual  and  temporal  powers: 
It  does  not  belong  unto  Caesar  to  define  the  rights  of  God  or  to  make 
them  his  concern.  That  task  belongs  strictly  to  the  church  and,  for 
those  who  reject  any  church,  to  the  individual  conscience. 

71 .  Exceptions:  Incidence  of  the  Spiritual  upon  the  Temporal.  How¬ 
ever,  account  must  be  taken  of  the  echo  of  religion,  its  principles,  its 
worship,  its  institutions,  at  the  level  of  temporal  civil  life.  Even  in  the 
case  of  advocates  of  z.  religion  without  a  church,  religious  feeling  will 
not  remain  locked  within  the  interior  of  conscience:  In  a  manner  both 
very  natural  and  very  legitimate,  it  will  experience  the  need  to  external¬ 
ize  itself  in  individual  or  collective  practices  or  manifestations.  It  will 
then  be  for  the  civil  authority  to  proclaim  the  rule  of  freedom  of  wor¬ 
ship  and  to  safeguard  it  against  any  attack  from  whatever  quarter,  on 

b  CCottsa  in  the  civil  law  denotes  the  motivating  conditions  underlying  a  con- 
tractual  agreement;  unlike  consideration  in  the  Anglo-American  common  law  of 
contracts,  causa  does  not  have  to  be  established  separately  in  order  to  spell  out  a 
civil  law  contract.} 

.  ?See  St*  Thomas'  Stjmma,  la  Ilae ,  qu.  72,  art.  4.  Cf.  qu.  94,  art.  2  ad  resp 
tti  fine. 

“On  the  virtue  of  religion  as  an  annexed  virtue  of  justice,  see  infra,  no  223 
TOe  moral  virtue  of  religion  does  not  however  exhaust  the  whole  religious  element. 
According  to  the  teachings  of  the  Gospel,  God  is  reached  directly  by  the  theological 
virtues  of  faith,  hope,  and  charity.  S 
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the  part  of  private  individuals  or  public  officials.  It  is  thus  that  the  law 
comes  to  know  relations  of  man  with  God:  Through  the  interpreter  of 
freedom  of  religion  and  of  worship,  which  becomes  incumbent  upon  men 
in  their  relations  among  one  another. 

The  safeguard  of  the  law’  may  indeed  extend  beyond  this  indispen¬ 
sable  minimum.  If  the  state  deems  it  opportune  it  will  lay  down  rules  to 
prohibit  certain  acts  or  attitudes  showing  ostentatious  contempt  with 
regard  to  religion,  e.g.,  blasphemy,  sacrilege,  parody  of  worship.  Indeed, 
acts  of  that  kind  have  nothing  in  common  with  the  freedom,  guaranteed 
as  such,  of  sincere  antireligious  propaganda:  Their  sole  aim  is  to  shock 
the  feelings  of  the  religious  part  of  the  population.  The  injury  done  to 
worship  recoils  to  hit  the  worshipers:  The  act  contrary  to  religion  be¬ 
comes  a  blameworthy  violation  of  respect  for  persons  and  often  an  at¬ 
tack  upon  national  unity.  Finally,  without  having  to  assume  the  case 
where  the  state  itself  professes  a  natural  or  positive  religion  (case  of  a 
state  religion),  one  could  quite  well  understand  that  the  state,  acknowl¬ 
edging  a  practical  value  of  the  religious  idea  by  reason  of  its  social 
benefits,  would  favor  religion,  and  that  this  policy  would  be  translated 
into  appropriate  rules  of  public  and  private  law  (e.g.,  compulsory  reli¬ 
gious  instruction  in  schools,  privileges  for  the  clergy,  subsidies  for 
institutes  and  works). 

Such,  rapidly  sketched,  are  the  progressive  stages  of  interferences  be¬ 
tween  the  state  and  religion  within  the  atmosphere  of  the  modern  state. 
Sometimes  religion,  the  rule  for  the  relations  of  man  with  God,  provides 
law,  the  rule  for  the  relations  of  men  among  one  another  in  organized 
social  life,  with  its  very  subject  matter,  under  the  negative  aspect  of  reli¬ 
gious  freedom  to  be  safeguarded  or  religious  feelings  not  to  be  hurt. 
Beyond  that,  sometimes  it  dictates  a  certain  pragmatic  way  for  the  law 
to  consider  social  relations,  and  consequently  their  regime,  from  the 
angle  of  the  religious  idea  or  simply  the  religious  fact.  But  the  connec¬ 
tion  is  always  but  indirect:  The  spiritual  intervenes  in  the  law  only  in¬ 
asmuch  as  it  touches  the  social,  inasmuch  as  the  religious  element  affects 
the  relations  of  men  among  one  another.  And  this  is  logical  since  the 
state  is  set  up  over  the  temporal  while  religion  as  such  is  a  matter  of 
the  individuals  themselves  and  of  the  religious  society,12 

72.  The  Law  Takes  No  Cognizance  of  the  Duties  of  Man  towards 
Himself .  The  same  principle  of  the  incidence  ad  alterum ,  the  repercus¬ 
sion  upon  another,  holds  good  for  that  category  of  duties  which  is  called, 
somewhat  dubiously,  the  duties  of  man  towards  himself, 

n  Cf.  G.  Renaed,  Le  droit,  l'ordre  et  la  raison  (Paris,  1927)  320  et  seq.  (Le 
droit  naturel  et  la  religion  natureUe ,  II). 
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Strictly  speaking,  one  could  not  have  a  moral  duty  towards  one's  self 
any  more  than  a  legal  indebtedness  to  one's  self,  for  the  two  opposed 
qualities  of  creditor  and  debtor  are  not  susceptible  of  resting  on  the 
same  head  save  by  an  accounting  fiction.13  What  is  exact  is  that  man  has 
duties  whose  objects  are  his  own  physical  and  moral  person:  His  body 
and  members,  his  spiritual  faculties,  his  honor,  and  by  extension  his 
estate,  an  instrumentality  in  the  service  of  the  person.  Morally,  man  is 
absolute  master  neither  of  his  person  nor  of  his  property.  The  person  of 
man  with  all  his  powers  is  subject  to  a  natural  and  supernatural  destiny 
which  imposes  upon  him  his  law  of  perfection  and  salvation.  On  the  one 
hand,  man  is  made  for  God,  for  Goodness,  Truth,  and  Beauty,  the  re¬ 
flections  of  the  divine  perfections;  on  the  other  hand,  man  is  a  social 
animal,  in  solidarity  with  his  kind  on  many  grounds  in  such  a  way  that 
all  that  actively  or  passively  concerns  his  person  reflects  upon  others, 
those  who  are  in  more  or  less  close  relations  with  him. 

73.  Reservation  of  the  Principle  of  Incidence  “ Ad  Alterum ."  By  this 
detour  the  law  once  again  acquires  competence  to  lay  down  rules  in  the 
held  of  “duties  towards  oneself":  These  duties  can  double  formally  as 
duties  towards  society.  As  a  member  of  private  groups  such  as  the  family 
and  public  groups  such  as  the  state,  the  individual  is  not  free  to  dispose 
Df  his  person  or  his  goods  to  the  detriment  of  groups  to  which  he  has  a 
service  to  render,  a  function  to  fulfill,  and  which  have  a  strict  right  to  his 
collaboration.  Once  the  duty,  individual  in  its  immediate  objective,  takes 
cn  a  social  aspect  incidentally,  the  intervention  of  the  legal  imperative 
is  justified  on  the  ground  of  social  discipline.  That  is  why  the  law  may 
prohibit  not  only  suicide  and  self-mutilation  but  also  the  varied  forms 
cf  “prostitution"  by  which  the  individual  would  alienate  his  honor,  the 
abandonment  for  a  consideration  or  without  it  of  certain  essential  liber¬ 
ties,  particularly  those  touching  upon  his  vocation:  The  right  to  marry, 
to  work,  to  establish  one's  self,  etc.  Any  abdication  of  the  human  person, 
his  faculties  and  attributes,  even  for  the  benefit  of  another  individual 
who  would  claim  to  derive  an  advantage  for  his  own  person  from  this 
sacrifice  of  the  person  of  another,  constitutes  a  loss  of  value  for  the 
family  or  national  group  to  which  the  diminished  individual  belongs,  and 
for  humanity  as  a  whole. 

Similarly,  this  is  why  it  is  incumbent  upon  the  law  to  protect  indi¬ 
viduals  not  only  against  malicious  or  maladroit  undertakings  of  third 
persons  but  also  to  a  certain  extent  against  accidents  and  even  against 
injury  they  cause  themselves,  voluntarily  or  otherwise,  contractually  or 

in  the  same  sense,  St.  Thomas,  Summa,  la  Ilae,  qu.  57,  art.  4  ad  1;  qu. 
$3,  art.  2. 
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extracontractually  (cases  of  defective  consent,  minority,  and  other  pro¬ 
tective  incapacities;  cases  of  weak  social  classes  protected  by  social 
legislation).  Independently  of  any  idea  of  injustice  or  abusive  exploita¬ 
tion  suggestive  of  a  directly  antisocial  act.  the  sole  element  of  individual 
wrong,  whatever  its  form  or  cause  may  be  (act  of  a  third  party,  act  of 
the  victim,  fortuitous  event  or  act  of  God),  engenders  the  social  wrong, 
and  therewith  the  competence  of  the  legal  rule  to  the  ends  of  safeguard¬ 
ing  and  eventual  restoration. 


Section  2.  The  Social  Relations  and  the  Concept  of  the  Legal 

Relationship 

74.  The  State-Societal  Character  of  the  Legal  Rule  Recalled .  So  far 
we  have  proceeded  by  elimination:  The  law  governs  only  relationships 
between  men,  directly  or  indirectly.1  The  time  has  come  to  define  the 
field  of  the  material  competence  of  the  law  in  a  positive  manner. 

Let  us  first  recall  our  point  of  departure.  The  legal  rule  makes  its  ap¬ 
pearance  only  in  a  certain  environment  which  provides  the  reason  for  its 
existence  and  its  characteristics,  i.e.,  the  organized  social  environment. 
The  outstanding  organized  social  environment  at  the  domestic  level  is 
the  political  society  or  state,  whatever  its  legal  or  historical  form  (the 
city-state  of  antiquity,  the  free  city  of  the  Middle  Ages,  the  modem 
unitary  or  federal  state).  This  outstanding  rank  finds  its  explanation  in 
the  very  end  of  the  state-society,  whose  primary  aim  is  to  put  order  into 
social  relationships,  all  social  relationships  of  the  temporal  domain.  If 
the  state-society  comes  into  being  it  is  not  in  order  to  add  a  new  unity 
to  the  various  relationships  and  groupings  which  prior  to  its  appearance 
have  linked  men  to  each  other.  Or  rather,  the  state  society  does  make  up 
a  new  society  endowed  with  its  own  end  and  its  special  organization;  but 
its  own  end  is  a  purelly  formal  end  in  the  sense  that  it  aims  at  intro¬ 
ducing  a  principle  of  harmony  and  rational  cohesion  into  society  in  gen¬ 
eral,  which  is  multiple,  confused,  and  often  divided.  Now  the  first  instru¬ 
mentality  of  that  harmony  and  cohesion  is  the  legal  rule,  issued  by  the 
superior  society  charged  with  disciplining  the  social  activities,  i.e.,  the 
state.  In  this  respect,  there  is  something  synonymous  between  the  state 
and  the  law.  On  the  one  hand,  the  supreme  law  is  that  laid  down  by  the 
state,  exercising  its  very  function  as  a  state,  which  is  first  of  all  the 

1It  is  thus  inexact  to  say  with  M.  Levy-TJllman,  Elextents  d ’introduction 
GENERATE  A  l/fiTUDE  DES  SCIENCES  JURIDIQUES:  I,  La  DEFINITION  DU  DROIT  (Paris, 
1917)  60-62,  that  the  law  would  apply  to  other  relationships  than  those  of  man 
with  his  like  .  .  . 
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function  of  order.  On  the  other  hand,  the  law  of  the  state  is  the  only  one 
that  is  guaranteed  by  sufficiently  efficacious  compulsion.  That  is  why,  at 
the  domestic  level,  the  environment  of  the  state  is  the  environment  in 
which  of  logical  and  factual  necessity  the  legal  rule  blossoms  forth  as 
the  typical  norm  of  organized  social  life. 

75.  Universal  Competency  of  the  Legal  Rule  in  the  Field  of  Human 
Relations  of  the  Temporal  Order .  Under  this  perspective,  which  is  the 
proper  perspective  of  the  law,  the  competency  of  the  legal  system  nor¬ 
mally  embraces  all  kinds  of  human  relations  in  the  temporal  domain, 
precisely  because  it  embraces  all  that  fall  within  the  competency  of  the 
general,  governing  and  directing  end  of  the  state.  It  is  by  no  means 
claimed,  though,  that  the  law  would  have  the  obligation  to  intervene 
everywhere  and  always,  but  rather  that  it  has  the  faculty  to  do  so: 
Hence  ubiquity  of  competence  and  not  of  intervention.  Where  human 
relations  function  correctly  by  virtue  of  customs  or  of  the  play  of  private 
institutions,  such  as  the  family  and  the  corporate  bodies,  the  interven¬ 
tion  of  the  supreme  rule  will  be  useless  and  therefore  hurtful.  This  goes 
at  least  for  relations  other  than  those  which  concern  the  state  itself,  for 
as  to  these  latter  it  is  normal  that  as  they  find  their  cause  in  the  exist¬ 
ence  of  the  state  they  should  be  regulated  by  the  exclusive  intervention 
of  the  state  (statutory  law  or  customary  law).  As  for  concrete  cases  of 
intervention,  the  problem  arises  from  another  point  of  view,  that  of 
determining  the  content  of  the  law,  and  it  will  be  dealt  with  in  that 
context.2 

?6.  Exception:  Relations  of  a  Spiritual  Nature.  The  general  compe¬ 
tency  of  the  law  on  the  subject  matter  of  human  relations  knows  but  one 
exception,  to  wit,  the  relations  of  a  purely  spiritual  character. 

By  “spiritual”  we  understand  here  not  the  spiritual  of  religion,  the 
supernatural  (by  contrast  with  the  temporal),  but  the  natural  and 
temporal  spiritual  faculties  of  man:  His  intelligence  and  his  heart.  Man, 
a  social  animal  even  to  his  spiritual  faculties,  enters  into  communication 
with  others  naturally,  not  only  on  the  basis  of  interests  or  of  the  solidar¬ 
ity  of  the  family  or  nation,  but  also  on  the  broad  and  disinterested  basis 
of  ideas  and  affections.  Men  exchange  with  other  men,  learned  or  un¬ 
learned,  fellow-countrymen  or  foreigners,  opinions  of  every  kind,  reli¬ 
gious,  philosophical,  scientific,  political,  by  means  of  conversation,  corre¬ 
spondence,  exhibition  and  reproduction  of  works,  etc.3  Man  seeks  and 

*  See  infra ,  Part  II,  chap.  II,  especially  nos.  156  et  seq. 

*  Literature  and  art  are  not  a  matter  exclusively  of  the  author.  The  work  is  in¬ 
tended  to  reach  the  public:  thus  it  falls  under  the  principle  of  spiritual  exchange. 
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often  finds  the  sympathy,  comradeship,  friendship  of  his  kind.  And  this 
spiritual  intercourse,  which  no  inner  or  outer  frontier  impedes,  pro¬ 
ceeds  through  more  or  less  coherent,  stable,  “instituted”  relations,  which 
may  even  be  embodied  in  organized  groups  for  non-lucrative  purposes: 
Scientific,  artistic,  fraternal,  and  “friendly”  societies  of  all  kinds.  While 
such  relations  are  not  freed  from  the  moral  law  of  charity,  honor,  pru¬ 
dence,  moderation,  in  short,  of  reason  which  condemns  all  disorder  even 
in  the  realm  of  the  spirit  and  of  friendship  —  while  they  are  held  to  a 
certain  decorum  by  the  environment  of  policed  societies,  yet  they  do  not 
adapt  themselves  to  the  discipline  of  the  law  inasmuch  as  they  remain 
in  the  spiritual  state,  free  from  any  touch  with  interests  or  institutions. 

On  the  one  hand,  unlike  relations  of  affection  founded  upon  a  law  of 
nature  (as  in  the  relations  of  the  family  and  kinship),  they  are  freely 
tied  together  and  untied,  as  favored  by  selective  affinities  of  liking  and 
predilection.  Neither  are  they  bound  to  express  themselves  in  impera¬ 
tively  fixed  ritual  forms.  With  the  exception  of  morals  and  manners,  it 
is  spontaneity  without  rules  that  constitutes  the  value  of  the  intercourse 
of  minds  and  hearts.  On  the  other  hand,  how  could  there  be  compulsion 
touching  the  spirit?  No  doubt  it  is  not  a  matter  of  inner  acts,  since  by 
hypothesis  ideas  and  feelings  give  rise  to  external  relations  and  hence 
outwrard  acts.  Nonetheless,  these  relations  have  their  roots  in  the  spirit, 
and  without  constant  reference  to  the  spirit  they  cannot  be  understood. 
Now  at  least  any  rule  imposed  from  without,  if  not  any  discipline  what¬ 
ever,  is  by  nature  repugnant  to  the  spirit.  It  strives  especially  against 
every  mode  of  forced  execution,  not  only  in  kind  but  also  by  equivalent, 
e.g.,  satisfaction  by  indemnity.  A  friendship  commanded  or  “directed” 
under  threat  of  compulsion  would  be  the  negation  of  friendship.  Hence 
the  individual  may  well  fall  short  of  his  moral  duty  or,  to  a  certain  point, 
of  usages  in  the  matter  of  friendship  or  of  spiritual  intercourse  gener¬ 
ally.  Legal  compulsion,  and  consequently  the  legal  rule,  will  abstain 
from  intervening  for  this  basic  reason  that  “the  spirit  bloweth  where 
it  listeth,”  that  it  obeys  only  its  own  inspiration  and  not  a  foreign 
pressure.4 

77.  In  What  Manner  the  Law  Is  Concerned  with  Friendship,  This 
is  not  to  say,  though,  that  the  law  would  ignore  friendship.  First  of  all, 
it  protects  it  as  a  value,  under  the  heading  of  “rights  of  personality,” 

4  It  is  thus  a  mistake  to  think,  as  suggested  by  J.  Bonnecase,  op,  tit,  no.  41,  p. 
76,  that  the  relationships  between  the  law  and  spiritual  intercourse,  especially 
friendship,  would  depend  upon  the  “domain  of  the  law,”  according  to  the  contin¬ 
gencies  of  the  social  environment.  Spiritual  intercourse  as  such  cannot  be  reduced  to 
a  legal  norm.  See,  in  this  sense,  Bomat,  Trait&  des  lois  chap.  V,  xi,  and  chap.  VI. 
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under  the  name  of  the  interest  of  affection.  The  affection  which  unites 
relatives  or  friends  is  indeed  for  the  beneficiaries  a  human  interest  of 
the  spiritual  order  which  third  parties  do  not  have  the  right  to  aggrieve, 
whether  directly  by  fomenting  discord  among  the  parties  or  indirectly 
by  causing  the  death  of  one  of  them.5  From  a  subjective  point  of  view, 
friendship  is  also  a  generating  principle  of  law  in  the  case  of  groups  with 
non-lucrative  purposes  in  the  service  of  friendly  aims:  From  friendship 
proceeds  the  institution  which  is  to  impose  upon  the  members  a  disci¬ 
pline  of  rights  and  duties  guaranteed  by  the  state.  This,  however,  re¬ 
quires  that  the  associates  had  the  intention  to  band  together  in  a  legal 
and  not  merely  a  moral  and  friendly  society,  it  being  understood  that 
the  social  object  will  be  not  so  much  friendship  itself,  which  resists  the 
legal  imperative,  as  the  establishment  of  a  favorable  environment  for 
cultivating  friendship,  the  ulterior  and  more  or  less  speculative  end  of 
the  group. 

Still  further,  friendship,  or  at  any  rate  “altruistic”  intention,  provides 
the  psychological  basis  of  liberalities  inter  vivos  and  by  will,  and  of  be¬ 
neficent  contracts  (gratuitous  bailment  for  use  or  deposit,  suretyship). 
If  these  contracts  are  binding  in  law  and  not  merely  in  morals,  this  is  so 
by  virtue  of  the  moral  and  social  principle  which  is  taken  up  by  the  law: 
Pacta  sunt  servanda .a  A  promise  given  freely  and  with  the  animus  con- 
trahendae  obligationish  confers  legal  character  upon  anything  whatso¬ 
ever,  including  the  gratuitous  gestures  of  friendship.  The  law,  to  be  sure, 
reserves  to  itself  control  of  the  causa c  or  motive  determining  the  trans¬ 
action:  Sincere,  morally  legitimate  friendship  or  unregulated  passion.6 
On  the  other  hand,  certain  contracts  with  objectives  of  self-interest  are 
accompanied  by  a  note  of  friendship  which  normally  calls  for  a  reflection 
in  their  legal  regime.  Such  are  the  contracts  of  “collaboration”  7  —  cer¬ 
tain  hirings  for  service  and  certain  associations  —  where  the  spirit  of 
collaboration,  which  is  one  of  the  forms  of  friendship,  will  sometimes 
temper  the  rigor  of  the  ordinary  law  as  shaped  by  economic  considera- 

5  Established  law  under  the  cases.  If  it  is  exact  that  “there  is  no  right  to  affec¬ 
tion,”  that  “the  idea  thereof  is  not  properly  conceivable,”  G.  Marty,  note  in  Serey 
(1931),  i,  p.  151,  col.  1,  yet  affection  where  it  exists  figures  among  the  legally  pro¬ 
tected  realities. 

*  [Agreements  shall  be  observed.] 

b  [Intent  to  contract  an  obligation.] 

c  [See  supra ,  chap.  Ill,  sec.  1,  n.  b,] 

8  See  M.  Boitard,  Les  contrats  de  services  gratuits  (Paris,  1941). 

7  This  is  a  term  used  by  G.  Ripert,  line  nouvelle  propriiti  incorporelle:  la 
clientele  des  reprisentants  de  commerce ,  Chronique,  Dalloz  hebdomad aire  (1939) 
3:  “Besides  the  contract  of  employment  and  the  contract  of  partnership,  the  con¬ 
tract  of  collaboration  should  be  studied.” 
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tions,  and  sometimes  on  the  contrary  will  surpass  its  requirements  pre¬ 
cisely  in  the  name  of  the  friendship  which  must  unite  the  collaborators.8 

As  an  example  of  the  role  of  friendship  in  the  law  may  finally  be  cited 
the  principle  of  “presumptive  affections  of  the  deceased,”  adopted  by 
several  jurisdictions  as  a  determining  criterion  of  the  order  of  succession. 
Whatever  place  may  be  accorded  in  the  inheritance  system  to  the  idea  of 
a  duty  derived  from  the  bonds  of  blood,  it  seems  impossible  altogether 
to  exclude  from  it  the  principle  of  affection  if  one  wants  to  provide  a  ra¬ 
tional  justification  for  testamentary  freedom  being  exercised  to  the  detri¬ 
ment  of  the  heirs. 

Hence  it  is  seen  that  there  exist  groupings,  contracts,  statutory  rules, 
in  short,  legal  phenomena,  which  have  their  source  in  relations  of  the 
spiritual  order  such  as  friendship.  Those  relations  occupy  too  great  a 
place  in  life  and  are  too  fundamental  there  not  to  appear  at  some  turn  or 
other  of  the  law.  Yet  the  fact  remains  that  considered  directly  by  them¬ 
selves  relations  of  the  spiritual  order  partake  of  the  regime  of  freedom 
of  inner  acts,  being  in  truth  but  the  flowering  of  such  acts  in  someone 
else:  What  is  friendship  if  not  the  fusion  of  two  minds,  two  wills,  and 
consequently  of  two  intimacies? 

78.  The  Need  for  More  Precise  Explanation  of  “ Social  Relations 
Outside  of  the  bonds  of  a  spiritual  nature,  all  relations  among  men  are 
by  nature  susceptible  to  regulation  by  the  law.  One  could  adhere  strictly 
to  this  proposition.  However,  a  more  precise  statement  may  appropri¬ 
ately  be  made,  not  for  the  sake  of  inquiries  in  sociology  or  social  philos¬ 
ophy  with  which  we  are  not  here  concerned,  but  because  such  precision 
is  a  matter  of  interest  to  legal  science.  First,  the  notion  of  “social  rela¬ 
tions”  is  based  upon  essential  legal  categories  such  as  the  concept  of 
“legal  relationship”  or  the  division  of  the  law  into  its  diverse  compart¬ 
ments  or  branches.  Furthermore,  the  different  kinds  of  relations  are  not 
to  the  same  extent  subject  to  the  grip  of  the  law.  There  are  among  them 
some  that  the  law  affects  only  in  a  superficial  or  fragmentary  way.  Thus 
the  following  summary  sociological  observations  are  justified  by  way  of 
preliminaries. 

8  For  German  solutions,  see  Volkmar,  La  revision  des  controls  par  le  juge  en 
Allemagne ,  in  Travaux  de  la  semaine  Internationale  de  droit  (Paris,  1937)  20- 
22,  29-30.  More  generally,  on  the  penetration  of  the  “community  spirit”  in  economic- 
social,  and  hence  legal,  relationships,  see  E.-H.  Kaden,  Vn  exemple  de  la  pratique 
extra-judiciaire  en  Allemagne:  le  contrat  de  bail  uni j  or  me,  in  1  Recueil  Lambert 
§  41,  pp.  511  et  seq .,  esp.  at  517-518;  K.  Geiler,  Vordre  juridique  de  V economic 
allemande ,  in  3  Recueil  Lambert  §  152,  p,  260  (regarding  the  right  to  work) ;  L. 
Dikoff,  Vivolution  de  la  notion  de  contrat,  in  Etudes  de  droit  civil  a  la  m£moire 
de  Henri  Capitant  (Paris,  1938)  213-2 15.  And  see,  on  “contract  sliding  into  institu¬ 
tion,”  G.  Renard,  La  th£qrie  de  l’institution  (1930)  435  et  seq.,  esp.  at  446  et  seq. 


302  jean  DABIN 

;p.  Summary  of  the  Various  Kinds  of  Social  Relations .  It  is  a  fact  of 
banal  experience,  corresponding,  to  be  sure,  to  a  requirement  of  nature, 
that  on  the  level  of  action  even  more  than  that  of  the  spirit  man  lives 
only  linked  to  other  men.  From  the  moment  of  his  birth,  he  is  united 
with  his  parents,  his  relatives,  his  nation,  by  the  indelible  bonds  of 
blood  and  nationality.  From  his  family  and  his  school  he  receives  all  the 
physical,  intellectual,  and  moral  care  during  his  formative  period  that 
the  complex  work  of  education  requires.  Arrived  at  the  age  of  maturity, 
he  himself  establishes  a  home,  unless  he  chooses  a  religious  vocation 
where  once  again  he  will  find  a  life  in  the  community.  By  the  fact  of 
proximity  of  dwellings  he  is  in  contact  with  his  neighbors,  so  much 
more  numerous  in  our  days  when  the  population  has  increased  and  be¬ 
come  more  densely  concentrated.  Every  time  he  makes  use  of  any  free¬ 
dom  whatever  —  to  come  and  go,  to  express  his  thoughts,  to  work,  etc. 

_ he  meets  on  his  way  with  the  freedom  of  somebody  else  with  which  he 

is  in  danger  of  colliding.  In  his  economic  and  occupational  activities  he 
deals  with  suppliers,  customers,  coworkers  and  employees,  and  he  is  in 
conflict  with  competitors  who  at  the  same  time  are  his  colleagues.  As 
man  in  isolation  is  weak,  incomplete,  ephemeral,  he  joins  forces  with  his 
like  in  more  or  less  durable  groups  for  lucrative  and  non-lucrative  goals. 
Integrated  volens  nolens  in  the  public  societies  —  the  state,  the  prov¬ 
ince,  the  municipality  —  he  owes  obedience  to  authority  and  takes  part 
in  the  burdens  and  the  advantages  of  collective  life.  The  states  and  the 
subjects  of  the  various  states,  in  turn,  maintain  economic,  social,  and 
political  relations  with  one  another  which  in  their  totality  make  up 
public  and  private  international  life. 

80.  Attempt  at  a  Classification  of  These  Relations .  In  view  of  these 
examples,  social  relations  are  susceptible  of  several  modes  of  classifica¬ 
tion,  which  by  the  way  are  cumulative  and  overlapping. 

Regarding  their  form ,  men  are  linked  together  sometimes  by  simple 
contact  (cases  of  vicinage,  clash  of  freedoms,  competition,  or  in  a  less 
distinct  manner  repercussion  of  our  attitudes  upon  somebody  else); 
sometimes  by  sharing  certain  specific  common  traits  producing  simi¬ 
larity  or  solidarity  (cases  of  family  relationship  or  of  engagement  in  the 
same  occupation);  sometimes  by  exchanging  goods  or  services,  ordi¬ 
narily  for  a  consideration  (all  cases  of  contracts) ;  sometimes  by  associa¬ 
tion,  private  or  public,  with  or  without  objectives  of  self-interest  —  not 
to  omit  the  family  bond,  which  in  certain  respects  partakes  of  the  above 
modes  (contact,  solidarity,  exchange)  while  preserving  its  essential 
original  significance  in  the  service  of  life  and  of  the  species. 

Regarding  the  persons  who  are  their  subjects ,  social  relations  are 
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immediately  concerned  sometimes  with  the  individual  or  physical  per¬ 
son,  sometimes  with  the  moral  being  which  is  the  personified  public  or 
private  body  resulting  from  the  union  of  individuals  organized  with  a 
view  to  a  certain  end.  This  gives  rise  to  a  double  set  of  relations:  Inter¬ 
nal  relations  of  the  moral  person  with  its  members,  and  external  rela¬ 
tions  of  the  moral  person  with  outside  individuals  and  bodies.  In¬ 
cidentally,  it  is  understood  that,  as  the  bodies  exist  only  through  the 
individuals,  interindividual  relations  provide  the  starting  point,  logically 
and  chronologically,  of  corporative  relations. 

Regarding  their  objectives ,  social  relations  refer  to  extra-economic 
values  or  to  economic  values  or  to  politics.  By  “ extra-economic”  values 
are  meant  those  kinds  of  values  which  are  not  as  such  measurable  in 
money:  First  of  all  the  human  person  and  his  intangible  prerogatives, 
then  the  family  and  its  relationships  which  form  an  immediate  extension 
of  the  human  person.  The  economic  values  indicate  the  various  forms  of 
wealth,  the  role  of  which  is  to  satisfy  the  economic  needs  of  individuals, 
families,  and  groups.  One  will  however  note  the  interdependence  between 
the  two  categories  of  values;  for  if  the  econoni}7  is  subservient  to  the 
person  and  the  groups,  the  economy  in  turn  has  the  person  and  the 
groups  contribute  to  it  as  producers,  distributors,  and  consumers  of 
wealth.  As  for  politics,  it  calls  forth  the  state  and  the  system  of  relations 
issuing  from  the  state,  its  constitution,  organization,  and  functioning.  In 
this  sense,  politics  denotes  the  “public”  as  against  the  “private”  ele¬ 
ment:  Whereas  the  personal  and  family  values  and  the  economic  values 
belong  above  all  to  the  private  order,  the  political  values  are  essentially 
public  since  the  state  by  definition  is  the  public  society,  devoted  to  the 
good  of  the  entire  community. 

Lastly,  from  another  viewpoint,  starting  with  the  assumption  of  the 
plurality  of  states,  one  has  to  distinguish  between  the  municipal  rela¬ 
tions,  private  and  public,  which  move  within  the  framework  of  the  state, 
and  the  international  relations,  equally  embracing  the  private  and  the 
public,  which  transcend  the  borders  of  a  particular  state. 

81.  Attitude  and  Role  of  the  Law  with  Regard  to  Voluntary  Social 
Relations .  Now  these  multifarious  contacts,  constituting  the  social  real¬ 
ity,  are  not  confined  to  just  existing  on  the  factual  level  and  developing 
their  fortunate  or  unfortunate  effects  according  to  the  law  of  arbitrari¬ 
ness,  of  interest,  or  of  force.  They  obey  rules  —  undoubtedly  the  moral 
rule,  possibly  the  rule  of  social  manners,  but  also  the  legal  rule,  consti¬ 
tuting  the  legal  reality,  which  imposes  its  compulsory  norm  upon  them. 
From  the  scientific  as  well  as  the  practical  point  of  view,  it  is  wrong  to 
try  to  abolish  at  least  the  distinction,  If  not  the  differences,  between  so- 
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cial  reality  and  legal  reality.  For  if  the  social  reality,  as  human  reality, 
is  already  incontestably  “rich  in  tendencies  and  orientations  which  it 
seeks  by  itself  to  manifest  and  to  satisfy,”  9  one  still  has  to  appraise  that 
finalism,  first  in  itself,  relative  to  moral  verity,  to  the  “natural  finalities 
of  social  life,”  and  then  with  regard  to  the  specific  conditions,  as  to 
substance  and  form,  of  the  legal  system.10  This  suffices  to  justify  the 
idea  of  normative  social  sciences. 

Faced,  then,  with  the  facts  of  relations  submitted  to  his  judgment  and 
his  norm,  the  jurist  has  to  solve  a  twofold  problem.  First,  a  problem  of 
legitimity.  Certain  relations,  factually  possible,  will  be  forbidden  as 
fundamentally  bad  or  simply  as  dangerous  for  the  parties,  for  third 
parties,  or  for  the  state.  In  that  case,  the  law  sets  its  prohibition  against 
the  positive  social  reality,  it  rises  and  fights  against  it.11  Other  kinds  of 
relations,  though  bad  or  dangerous,  are  tolerated.  For  opportunistic 
reasons  or  from  want  of  power,  the  law  does  not  go  so  far  as  to  forbid, 
but  it  refuses  to  declare  permissible;  the  positive  social  reality  remains 
at  the  margin  of  the  law.12  Still  other  kinds  of  relations  are  recognized  as 
legitimate,  eventually  encouraged  or  aided,  with  or  without  restric¬ 
tions,  according  to  the  inconveniences  they  may  present.  The  positive 
social  reality  receives  legal  consecration.13  Then,  there  appears  a  prob¬ 
lem  of  organization  or  what  is  called  “regularization.”  As  for  forbidden 
combinations,  the  prohibition  is  to  be  sanctioned  by  repressive,  or  even¬ 
tually  preventive,  measures.  As  for  legitimate  combinations,  their  more 
or  less  advantageous  regulation  is  to  be  fixed  by  determining  their  con¬ 
ditions  of  legal  existence  (substance,  form,  proof),  on  the  one  hand,  and, 
on  the  other,  their  legal  effects. 

Such  is  the  essentially  normative  task  of  the  jurist,  at  least  in  the  case 
of  relations  of  exchange  and  association  which  depend  upon  the  play  of 
human  wills.  Even  under  a  regime  of  legal  freedom  such  as  ours,  where 
the  autonomy  of  the  will  constitutes  the  principle  in  economic  matters, 
exchanges  and  groupings  do  not  cease  to  be  subject  to  the  rule,  first 
because  this  freedom  is  limited  by  a  mass  of  substantive  and  formal 
prescriptions,  and  then  because  it  is  the  solution  of  the  law  itself  which 
sets  up  as  a  legal  norm  respect  for  promises  issuing  from  the  free  will. 
Still  further,  the  law  continues  to  govern  even  where  it  appears  to  give 

9  F.  Russo,  Realit£  juridique  et  realite  sociale  51. 

10  This  is  recognized  by  F.  Russo,  op.  tit.  53-54. 

31  To  cite  at  random:  adulterous  relations,  contracts  contrary  to  laws,  to  public 
policy  or  public  morals;  certain  contracts  between  spouses  (sale,  partnership),  or 
between  guardian  and  ward;  associations  of  criminals;  at  certain  epochs  and  in 
certain  countries,  workers’  associations,  religious  congregations,  etc. 

flE.g.,  concubinage;  certain  kinds  of  unrecognized  associations;  etc. 

wE.g.,  marriage;  adoption  (at  least  in  certain  jurisdictions)  ;  exchanges,  etc. 
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way.  Its  present  withdrawal  may  always  be  followed  by  a  return  with 
any  change  in  the  circumstances  which  motivated  its  abstention.14 

82.  Attitude  and  Role  oj  the  Law  with  Regard  to  Other  Categories  of 
Relations.  As  for  communications  and  groupings  of  a  necessary  charac¬ 
ter,  where  the  will  is  not  autonomous,  the  function  of  the  law  is  ulti¬ 
mately  none  other  than  to  safeguard  and  maintain  them  precisely 
against  disordering  by  particular  private  wills.  Thus,  the  family,  mar¬ 
riage  or  the  union  of  the  sexes,  though  freely  concluded  on  the  ground 
of  freedom  of  inclinations,  is  bound  to  an  imperative  statute  worked 
out  with  a  view  to  the  task  of  the  family.  Thus,  the  relations  between 
parents  and  children,  which  issue  from  nature  alone  without  the  will 
taking  any  part,  are  governed  by  a  statute  founded  upon  the  principle 
of  education.  Thus,  again,  there  are  the  relations  springing  from  life  in 
the  state,  an  obligatory  society  willed  by  the  social  and  progressive 
nature  of  man,  whose  statute,  internal  and  external,  depends  on  its  very 
objective,  to  wit,  the  idea  of  the  public  good. 

There  remain  the  relations  by  contact  and  the  relations  by  similarity, 
deriving  from  what  is  given  by  fate,  somehow  mechanically,  in  social 
life,  economic  and  otherwise,  on  the  domestic  and  on  the  international 
levels.  As  for  the  contacts,  which  so  often  degenerate  into  oppositions, 
it  is  for  the  rule  to  delimit  the  respective  spheres  of  action  and  expan¬ 
sion,  to  prevent  encroachments,  and  in  case  of  injury  to  fix  responsibili¬ 
ties.  Thus,  the  law  establishes  obligations  between  neighbors,  decides 
upon  the  conflicts  of  rights  and  freedoms,  and  assures  damages  for  in¬ 
juries  and  restitution  for  unjust  enrichment  at  the  expense  of  another. 
The  jurist  even  endeavors  to  convert  into  profitable  collaboration  con¬ 
tacts  which  may  promote  understanding  as  well  as  war.  As  for  the  simi¬ 
larities,  the  task  of  the  rule  is  to  define  the  consequences  which  on  the 
level  of  social  discipline  derive  from  the  solidarity  existing  in  fact.  Thus, 
the  law  attaches  to  the  solidarity  of  blood  and  family  relationship  a 
series  of  legal  effects  (duty  of  support,  order  of  descent,  etc.).  Thus, 
again,  starting  from  occupational  solidarity,  the  law  may  go  so  far  as  to 
decree  a  compulsory  corporative  body  made  up  of  those  engaged  to¬ 
gether  in  the  same  occupation,  and  so  on. 

8j.  The  Objective  and  Subjective  Interpretations  of  the  “Legal  Rela¬ 
tionship.”  In  so  far  as  they  concern  the  law  or,  if  one  likes,  in  so  far  as 

14  One  can  speak  of  the  quasi-indivisible  union,  in  the  same  social  fact,  of  com¬ 
pulsion  (viz.,  of  the  legal  rule)  and  freedom,  see  F.  Russo,  op.  dt .  158,  188,  only 
in  this  sense,  that  freedom  may  be  commingled  with  the  rule,  but  not,  that  the  rule 
is  hardly  distinguishable  from  freedom. 
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the  law  takes  an  interest  in  them,  the  relations  of  fact  are  thus  trans¬ 
formed  into  legal  relationships,  and  one  can  subscribe  to  Savigny’s 
analysis:  “Every  legal  relationship  is  composed  of  two  elements:  First, 
a  given  subject  matter,  i.e.,  the  relation  itself;  second,  the  legal  idea 
which  regulates  that  relation.  The  first  may  be  regarded  as  the  material 
element  of  the  legal  relationship,  as  a  simple  fact;  the  second,  as  the 
plastic  element,  which  ennobles  the  fact  and  gives  it  the  form  of  law.”  15 
The  actual  or  potential  relations  of  fact  which  exist  among  men  become 
legal  relationships  from  the  moment  the  law  subjects  them  to  its 
dominion.  Understood  in  that  way,  the  concept  of  the  “legal  relation¬ 
ship”  (just  as  its  corollary,  the  concept  of  the  “legal  situation,”  signify¬ 
ing  the  status  in  law  of  the  parties  to  the  relationship)  simply  evokes  the 
idea  of  the  rule,  the  objective  rule:  The  legal  relationship  is  that  which 
is  regulated  by  law.  However,  another,  subjective  meaning  of  the  legal 
relationship,  envisaged  as  a  bond  from  person  to  person,  is  found  in 
writers,  such  as  Savigny,  whose  above  quoted  text  is  immediately  pre¬ 
ceded  by  the  following  passage:  “Every  legal  relationship  appears  to  us 
as  a  relation  from  person  to  person  determined  by  a  legal  rule,  and  this 
determinative  rule  assigns  a  field  to  each  individual  where  his  will  reigns 
independently  of  any  foreign  will.”  16  In  other  words,  every  legal  rule 
would  presuppose  a  legal  relationship  in  which  one  of  the  parties  would 
be  the  holder  of  a  subjectively  lawful  right,  a  creditor  ( sensu  lato ),  while 
the  other  would  be  charged  with  a  correlative  obligation,  a  debtor  ( sensu 
lato). 

84.  Critique  0}  the  Subjective  Interpretation.  But  while  all  relations 
of  fact  which  constitute  the  subject  matter  of  the  law  have,  as  their 
termini  on  the  active  and  the  passive  sides,  persons  who  may  or  may  not 
be  determined  a  priori ,  on  the  contrary  one  has  to  deny  that  the  rule  of 
objective  law  always  creates  subjective  legal  rights.17  The  rule  orders 
and  consequently  decrees  an  obligation  —  the  obligation  to  conform  to 
the  rule.  But  to  that  obligation  there  does  not  necessarily  correspond 
the  prerogative  that  is  called  a  subjective  legal  right.  In  a  word,  “the 
legal  relationship”  in  the  subjective  sense  [of  a  legal  right]  “does  not 
cover  the  whole  law.” 18  All  relationships  of  fact  are  legal  relationships, 
governed  by  objective  law;  but  neither  in  fact  nor  in  law  are  these  rela¬ 
tionships  reduced  to  the  single  form  of  the  subjective  right. 

15 1  Savigny,  Traite  de  droit  romain  (French  transl.  by  Guenoux,  2d  ed. 
1855-1856)  324;  followed  by  Bonnecase,  op.  tit.  no.  40,  p.  75,  and  no.  45  bis,  p.  83. 

1C  Savigny,  ibid. 

* 17  These  terms  are  here  taken  in  the  classical  sense  of  jurists  (see  supra,  no.  4), 
without  referring  to  the  special  conception  of  Duguit. 

18  Du  Pasquier,  Introduction  a  la  theorie  gen£rale  no.  130,  p.  100. 
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The  subjective  right  (in  whatever  sense  one  may  understand  it:  As 
right,  capacity,  function,  or  competency)  in  effect  presupposes  a  deter¬ 
mined  —  or  determinable  —  person  upon  whose  head  it  may  rest  and 
who  is  capable  of  exercising  and  asserting  it.  This  holds  good  for  the 
right  of  the  contractual  obligee,  which  authorizes  him  to  demand  a  serv¬ 
ice  of  another,  even  where  the  obligation  is  payable  to  bearer ;  for  the 
so-called  absolute  rights,  such  as  property  rights  or  the  rights  to  one’s 
own  self  and  his  faculties  (personality  rights) ;  for  actions  in  court;  for 
the  quasi  official  rights  of  private  law,  such  as  the  marital  or  paternal 
authority;  or  for  the  jurisdictions  of  public  law.  These  prerogatives 
always  have  a  determinate  holder,  a  physical  or  moral  person  of  private 
or  public  law. 

But  a  great  many  legal  rules  have  no  active  subject,  as  in  every  case 
where  the  disposition  is  laid  down  in  the  interest  of  third  parties  gen¬ 
erally  or  of  the  public.  For  example,  take  the  rule  that  forbids  agree¬ 
ments  contrary  to  public  policy  or  to  good  morals.li#  To  be  sure,  that 
rule  is  established  for  the  public  good,  and  like  every  measure  of  the 
public  good  it  will  finally  redound  to  the  benefit  of  the  particular  indi¬ 
viduals  who  make  up  the  public;  yet  it  has  no  determined  or  even  deter¬ 
minable  beneficiary.  To  be  sure,  the  right  to  invoke  the  nullity  of  the 
transaction  hit  by  the  prohibition  is  conferred  by  the  law  upon  “any 
interested  person.5’  Yet  if  the  action  to  declare  the  nullity  thus  finds  one 
or  several  active  subjects  —  those  persons  who  will  prove  to  have  an 
interest  in  the  nullity  —  it  does  not  follow  that  the  rule  sanctioned  by 
the  action  would  in  turn  have  any  active  subject.  Again,  take  the  rules 
relating  to  domicile.  They  evidently  concern  the  relationships  among 
men:  There  would  be  no  need  to  localize  persons  at  some  point  in  space 
if  they  should  never  enter  into  relations.  Yet  one  could  not  say  that  those 
rules,  which  no  doubt  dispose  and  consequently  command,  are  creative 
of  subjective  legal  rights  or  even  of  legal  relationships.  The  domicile, 
which  is  a  place,  is  not  a  relationship,  even  when  the  domicile  provides 
the  subject  matter  of  a  rule.20 

“Everybody”  may  well  be  said  to  be  a  passive  subject,  where  the  obli¬ 
gation  in  question  is  the  general  one  not  to  infringe  upon  the  preroga¬ 
tives  of  another,  as  in  the  case  of  absolute  rights,  of  jurisdictions,  and  of 
offices  (valid  erga  omnes  rather  than  binding  upon  anyone  in  particu¬ 
lar).  “Everybody”  could  not  be  an  active  subject,  the  beneficiary  of  a 

10  Add:  all  police  regulations  of  traffic,  sanitation,  etc. 

30  Neither  is  domicile  “the  legal  relation  existing  between  a  person  and  a  place,” 
as  defined  by  Aubry  and  Rau,  following  Zachariae.  See,  for  a  criticism  of  that  defi¬ 
nition,  1  M.  Planiol,  Traite  elemextaire  de  droit  civil  (12th  ed.  by  G.  Ripert) 
no.  555* 
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right  or  holder  of  a  power.  For  on  pain  of  disorder,  activity  in  any  field 
requires  individualization  of  the  subject  as  the  responsible  author  of  the 
activity. 

85,  The  World  of  the  Law  Is  Not  Limited  to  a  Network  0}  Bonds 
between  Determinate  Persons .  It  is  thus  a  mistake  to  picture  the  world 
of  the  law  as  a  sort  of  network  of  bonds  of  rights  and  obligations  be¬ 
tween  actually  determined  persons,  on  the  strength  of  the  claim  that  it 
governs  the  relationships  among  men.  That  picture  simplifies  the  com¬ 
plexity  of  human  relations,  which  involve  not  only  immediate  relation¬ 
ships  of  active  and  passive  subjects  determined  at  the  outset  (e.g.,  be¬ 
tween  neighbors,  between  parents  and  children,  between  contracting 
parties,  between  the  state  and  citizens:  This  is  the  legal  relationship  in 
the  strict  and  technical  sense),  but  also  more  indirect,  more  uncertain 
relationships  of  subjects  unlimited  at  the  outset,  where  the  public  in 
general  —  actual  or  future  —  or  some  fraction  thereof  intervenes  as  an 
interested  party  actively  or  passively.  Moreover,  there  are  legal  rules 
which,  'while  starting  with  the  assumption  of  human  relations  and  with 
a  view  to  serving  them,  establish  no  legal  relationship  among  determined 
persons  nor  among  undetermined  ones:  The  rule  simply  lays  down  a 
mandatory  solution  in  matters  which  are  of  close  or  remote  concern  to 
human  relations.  Thus  the  world  of  the  law  is  defined  less  by  the  idea 
of  the  legal  relationship  than  by  that  of  the  rule.  The  world  of  the  law 
is  primarily  the  world  of  the  rule,  no  doubt  governing  the  relationships 
among  men,  but  in  a  broad  sense  transcending  the  concept  of  the  legal 
relationship  in  the  technical  sense. 


Section  3.  The  Different  Kinds  of  Social  Relations  and  the 
Corresponding  Branches  of  Law 

86.  The  Fundamental  Principle  of  Division  is  Given  by  the  Existence 
of  the  State .  However,  as  has  been  seen,1  social  relations  are  of  various 
kinds;  hence  the  different  branches  and  divisions  of  the  law. 

While  this  partition  does  not  destroy  the  unity  of  the  notion  (the  idea 
of  law  must  necessarily  be  valid  without  substantial  change  for  all  com¬ 
partments  of  the  juridical  discipline),  it  is  understood  that  the  variety 
of  subject  matters  influences  the  behavior  of  the  rule  with  regard  to 
each  of  them. 

Among  the  principles  of  division  which  are  suggested  by  an  analysis 


See  supra,  nos.  79-80. 
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of  social  facts,  the  most  fundamental  in  our  present  society  appears  to 
be  that  derived  from  the  existence  of  the  state  at  the  center  of  human 
relations.  Not  only  does  the  state  belong  to  the  principle  of  law  —  the 
law  under  its  form  of  state  law  -  —  but  it  also  belongs  to  the  principle 
of  any  logical  division  of  the  law.  The  existence  of  the  state,  indeed, 
gives  rise  to  the  double  set  of  private  and  public  relations,  on  the  one 
hand,  and  of  municipal  and  international  relations,  on  the  other. 

87.  Public  Relations  and  Public  Lciv.  Once  the  state  appeared  as  the 
supreme  group  devoted  to  the  public  good,  a  new  category  was  added  to 
the  category  of  the  theretofore  private,  interindividual  or  corporative, 
relations:  That  of  public  or  political  relations.  By  them  are  to  be  under¬ 
stood  relations  touching  upon  the  state,3  which  includes,  first,  the  rela¬ 
tions  through  which  the  state  is  constituted  and  organized  and  through 
which  it  acts  and  functions;  then,  the  relations  which  the  state  main¬ 
tains  with  the  subjects,  its  members,  individuals  or  groups,  private  or 
public  (the  public  groups  being  such  as  the  provinces,  the  municipalities, 
and  the  corporations  of  public  law,  if  any).  Now  then,  while  private  rela¬ 
tions  call  for  an  appropriate  rule,  which  is  the  branch  of  private  law, 
the  relations  to  which  the  state  is  a  party,  at  least  as  public  power,4 
belong  to  the  branch  of  public  law.  This  distinction  is  incontestable  even 
if,  with  Duguit  and  others,  one  denies  the  personality  of  the  state.  The 
fact  remains  that  the  governing  individuals,  who  are  put  in  the  place  of 
the  personal  state  which  is  deemed  fictitious,  act  not  for  themselves  but 
qualitate  qua ,  i.e.,  inasmuch  as  they  are  working  functionaries  of  the 
public  good.  Whatever  the  theory  by  which  one  represents  the  state,  the 
twro  notions  of  governors  and  of  the  public  good  (and  these  one  finds 
throughout  unless  the  state  itself  is  denied)  are  sufficient  to  bring  out 
the  distinction  between  private  relations,  which  are  directed  toward  the 
private  individual  or  private  bodies,  and  relations  bearing  the  imprint  of 
the  public  character. 

88 .  Why  the  Expression  “ Political ”  Is  Preferable  to  “Public.”  How¬ 
ever,  the  term  “public”  is  equivocal;  much  better  would  it  be  to  speak 

2  See  supra,  nos.  8-13. 

*One  would  be  wary  in  arguing  from  the  famous  passage  in  Ulpian,  Dig.  i,  i,  i, 
2;  Justinian's  inst.  i,  i,  4:  Quod  singulorum  utUitaiem  pertinet,*—  quod  ad  statum 
ret  Romanae  spectat  [What  pertains  to  the  use  of  individuals,  as  against  what  re¬ 
gards  the  status  of  the  affairs  of  Rome],  which  is  controversial.  It  is  possible  that 
status  ret  Romanae  refers  not  to  the  Roman  state  but  to  Roman  public  property. 

*  This  leaves  aside  the  question  whether  as  to  acts  done  in  administering  its  prop¬ 
erty  the  state  does  not  fall  under  the  rule  of  private  law;  see  J.  Dabin,  Doctrine 
g£neraie  de  l’Etat  no.  70,  pp.  1 09-1 10. 
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of  "political”  relations  and  “political”  law.5  For  although  the  political, 
that  is,  the  state,  is  subservient  to  the  public,  that  is,  the  community  of 
the  citizens,  the  public  is  not  to  be  confused  with  the  political.  On  the 
one  hand,  private  relations  are  always  of  more  or  less  interest  to  the 
public,  directly  or  incidentally;6  on  the  other  hand,  concern  with  the 
public  good  is  not  the  exclusive  monopoly  of  the  state,  the  incarnation  of 
the  political. 

That  is  why  one  must  reject  the  criterion  of  certain  authors  7  who 
claim  as  referable  to  public  law  every  rule  laid  down  for  the  safeguard¬ 
ing  of  a  public  interest  and,  by  that  token,  mandatory  (in  the  technical 
sense:  Any  disposition  of  a  will  to  the  contrary  notwithstanding).  That 
conception  results  in  emptying  private  law  of  a  great  part  of  its  content, 
and  even  in  a  way  annihilating  it  by  reducing  it  to  the  role  of  a  law 
merely  supplementing  the  will  of  private  persons;  at  the  same  time,  it 
fails  to  understand  the  existence  of  a  specifically  political  order,  which 
is  the  order  of  the  state  itself.  Moreover,  it  is  a  mistake  to  search  for  a 
division  of  the  law  in  the  mandatory,  as  opposed  to  the  merely  supple¬ 
mentary,  character  of  the  rules.  Sometimes  the  law  consecrates  auton¬ 
omy,  sometimes  it  excludes  it,  for  reasons  connected  with  the  elabora¬ 
tion  of  the  substance  of  the  law.  Logically,  a  division  of  the  law  could  be 
deduced  only  from  the  diversity  of  the  matters  dealt  with  and  not  from 
the  nature  of  the  solutions  applied  to  the  problems,8 

89.  International  Relations  and  International  Law .  The  state  also 
belongs  to  the  principle  of  another  and  in  certain  respects  still  more 
fundamental  distinction:  That  between  municipal  relations,  which  move 
within  the  sphere  of  each  particular  state,  and  international  relations. 
Once  the  particular  states  have  admitted  at  least  the  principle  of  a  rule 
obligatory  on  legal  grounds  in  the  field  of  international  relations,  inter¬ 
national  law  is  born  —  public  or  political  international  law  where  rela- 

5  These  are  the  terms,  e.g.,  of  Montesquieu,  De  l’esprit  des  lois,  bk.  I,  chap. 
3 ;  bk.  XXVI,  chaps.  1, 15-18. 

6  In  this  sense,  private  law  is  spoken  of  as  being  “publicized”  —  in  the  sense  of 
being  “socialized”  —  without  involving  any  confusion  or  interpenetration  of  public 
(in  the  sense  of  political)  law  and  private  law.  Cf.  E.  Riezler,  Obliteration  des 
frontieres  entre  le  droit  prive  et  le  droit  public ,  in  3  Recueil  Lambert  §  143,  pp. 
11 1  et  seq.j  esp.  at  125-126,  130  et  seq . 

7  Thus  the  Swiss  W.  Burckhardt,  in  the  works  cited  by  Du  Pasquier,  op.  cit. 

no.  1 71,  p.  i53>  !)  and  all  adherents  of  the  so-called  theory  of  jurisprudence  of 

interests.  [See  The  Jurisprudence  of  Interests  (M.  M.  Schoch,  ed.,  Cambridge, 
Mass.,  1948).] 

8  The  more  so  since  it  is  often  difficult  indeed  to  know  whether  or  not  the  legis¬ 
lator  has  laid  down  his  rule  imperatively.  Thus,  the  line  of  demarcation  between 
public  and  private  law  would  be  essentially  uncertain. 
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tionships  between  states  as  political  groups  are  concerned  (law  of  na¬ 
tions,  inter  gcntes)  :9  private  international  law  where  relationships  be¬ 
tween  private  persons  are  complicated  by  a  foreign  element  (in  persons, 
property,  places).  In  the  latter  case  a  problem  of  legislative  jurisdiction 
arises  which  brings  into  play  the  respective  sovereignties  of  the  states 
concerned.10 

go.  Pend  Lav:  and  Adjective  Law  Are  Only  Subsidiary  Laws .  That  is 
all  there  is  to  this  classification.  In  particular,  there  is  no  ground  for  in¬ 
troducing  the  penal  law  and  the  various  parts  of  adjective  law  under  the 
category  of  public  law.  Although  these  branches  of  the  law  are  related  to 
the  authorities  of  the  state  —  inasmuch  as  it  imposes  penalties  or  ad¬ 
ministers  justice  —  they  seem  to  be  only  subsidiary  laws,  aiming  at 
carrying  into  execution  rules  of  substantive  law,  both  public  and  pri¬ 
vate,  municipal  and  international,  without  themselves  governing  any 
determinate  aspect  of  social  life.11 

gi.  Private  Relations  and  Private  Law.  While  public  relations  have  no 
other  objective  than  the  state  and  the  relationships  at  home  and  abroad 
which  life  in  the  state  implies,  in  short,  the  body  politic.12  private  rela¬ 
tions  are  tied  around  two  great  categories  of  interests:  The  category  of 
economic,  pecuniary-  interests,  so-called  property  interests,  and  the 
multifarious  category  of  extra-economic  or  non-property  interests. 
Hence  the  subdivision  of  private  law  into  the  law  of  property  relations 
and  the  law  of  persons  and  domestic  relations.  From  another  point  of 
view,  while  public  relations  and  the  corresponding  law  are  exclusively 
corporative  (at  least  under  the  theory  of  “moral  beings”),  private  rela¬ 
tions  and  private  law  are  sometimes  interindividual  —  when  those  con- 

6  We  keep  here  to  the  traditional  and  simple  conception  of  international  law. 
But  see  for  a  more  profound  study  A.  Von  Verdross,  La  lot  de  la  formation  des 
groupes  juridiqttes  et  la  notion  de  droit  international  public ,  in  2  Reccteil  Lambert 
§  75>  PP- 11 2-1 15  (concerning  branches  of  the  law). 

10  Actually,  indeed,  the  conflict  of  laws,  and  generally  conflicts  rules  of  any  kind, 
are  particular  to  each  state  —  unlike  the  law  of  nations,  which  is  common,  at  least 
among  civilized  peoples. 

uCf.,  on  procedure,  M.  Ricca-Barberis,  Le  droit  $agir  dans  la  tradition  ger - 
manique  el  dans  la  tradition  latine  ( Klage  et  Actio),  in  2  Recueil  Lambert  §  108, 
PP-  55*  seQ •  But  see,  to  the  contrary,  E.  Riezler,  op.  at.,  in  3  Rectteil  Lambert 
§  143,  pp.  134-136. 

22  Undoubtedly  public  law,  too,  involves  subdivisions.  But  they  either  depend  on 
a  formal  point  of  view,  such  as  constitutional  law  which  is  the  wrritten  law  of 
Constitutions  (where  one  finds  public  law,  no  doubt,  municipal  and  even  interna¬ 
tional,  but  also  principles  of  private  law,  penal  law,  etc.) ;  or  they  refer  to  various 
aspects  of  that  same  life  in  the  state,  such  as  administrative  law  which  governs 
administrative  power,  revenue  law  which  governs  relationships  between  the  treasury 
and  the  taxpayers,  election  law,  or  military  law. 


312  JEAN  DABIN 

cerned  are  physical  persons,  who  may  be  equal  or  unequal  (the  latter  by 
subordination  of  one  to  the  other,  as  in  the  case  of  a  “power,”  or,  better, 
an  authority)  —  and  sometimes  they  are  corporative  —  when  they  aim 
at  or  start  from  the  existence  of  a  body  of  private  law,  whatever  may  be 
its  end  as  a  group,  lucrative  or  otherwise.13 

Q2.  Maximum  Impact  oj  the  Law  upon  Its  Subject  Matter  in  the 
Field  of  Economic  Relations.  If  it  is  true,  then,  that  all  human  relations 
—  domestic  and  international,  public  and  private,  property  and  non¬ 
property,  interindividual  and  corporative  ones  —  fall  within  the  compe¬ 
tence  of  law,  it  is  appropriate  to  add  that,  for  various  reasons,  the  grip 
of  the  rule  varies  noticeably  in  degree  according  to  the  subject  matters. 

As  regards  first  of  all  private  relations,  which  long  remained  under 
the  grip  of  customs  and  private  institutions  (family,  corporate  bodies),14 
the  penetration  of  the  law  is  best  revealed  in  the  economic  field.  Not 
because  the  selfish  interest,  the  normal  motor  of  economic  life,  would 
like  to  yield  to  any  discipline,  on  the  contrary  —  nor  because  all  eco¬ 
nomic  liberty  ought  to  be  proscribed:  The  economy  requires  a  large  dose 
of  liberty:15  but  rather  because  law  and  economics  offer  structural 
analogies.  On  the  one  side,  the  economic  values  are  essentially  “things,” 
translatable  into  money,  interchangeable,  impersonal;  on  the  other,  the 
law  is  essentially  an  external  discipline,  laid  down  and  applied  from 
without.  Thus  one  can  understand  that  such  a  discipline  is  pleased  with 
regulating  “things”  which  accommodate  themselves  more  easily  to  its 
touch  than  the  personal  values  whose  inner  subjectivity  escapes  it.  No 
doubt  the  objectivism  (or  “thing”  character)  of  economics  must  be  well 
understood.  There  is  no  pure  economics,  and  consequently  mo^pure 
thing.  By  its  origin  as  by  its  end,  economics  is  washed  through  with  the 
human:  The  wealth  of  goods  is  produced  or  made  fruitful  by  man  and 
is  at  the  service  of  man,  of  the  collective  whole  and  of  everyone  indi¬ 
vidually.  Moreover,  it  happens  that  things  acquire  a  personal  value  out¬ 
side  their  commercial  value;  such  are  the  nourishing  earth,  the  ancestral 

13  As  to  structure,  as  observed  before,  the  state  and  private  groups  are  equally 
corporative  bodies  and  hence  fall  under  a  corporative  law.  Thus,  one  may  speak  of 
“private  constitutional  law  ”  as  the  theorists  of  the  institution  do,  see  G.  Renard, 
La  theorie  de  ^institution  163,  271  et  seq 278.  But  it  is  understood  that  the 
state  includes  and  dominates  the  private  bodies  at  least  as  far  as  the  public  good 
requires, 

^The  law  of  the  state  has  intervened  sometimes  to  remedy  abuses  of  earlier 
disciplines  that  have  become  despotic,  sometimes  contrariwise  to  support  them  with 
its  authority  when  they  have  lost  some  of  their  force,  and  sometimes  to  modify  their 
precepts  in  a  sense  more  open  to  the  needs  of  the  whole  community. 

25  See  infra>  nos.  156  et  seq. 
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home,  the  family  jewels.  In  this  sense,  the  values  of  property  as  “patri¬ 
mony/*  evoking  the  idea  of  the  family,  are  opposed  to  the  economic  and 
commercial  values. 

As  a  human  discipline,  the  law  will  obviously  try  to  take  these  personal 
aspects  of  economics  into  account,  at  least  as  far  as  its  structure  as  exter¬ 
nal  rule  does  not  hinder  it  from  mastering  them.  It  is  this  reservation 
that  justifies  the  jurist  against  the  reproach  that  he  gives  property  only 
an  insufficient  analysis  (the  famous  jus  utaidi ,  jruendi  et  abutendi)* 
not  exhausting  and  hardly  scratching  the  surface  of  the  moral  and 
human  reality  of  the  relation  of  the  thing  to  the  person.10  The  “moral 
and  human  reality  of  property*'  is  not  very  accessible  to  the  jurist  be¬ 
cause  he  does  not  have  the  means  to  enclose  it  in  a  neat  rule  that  gives 
the  owner  security:  It  would  be  socially  intolerable  if  at  every  one  of 
his  steps  the  owner  could  be  cross-examined  in  the  name  of  the  moral 
and  human  reality  of  property.  Contrariwise,  where  the  economic  values 
are  sufficiently  detached  from  any  element  of  personality,  as  in  exchange 
and  commercial  transactions,17  the  legal  rule  works  with  ease,  for  it  has 
less  trouble  in  measuring  rights  and  duties  where  the  subject  matter  as 
such  is  measurable,  ponderable,  calculable. 

pj.  Far  Less  Impact  in  the  Field  cj  Personal  Values .  Much  less  well 
adapted  and  less  efficacious  is  the  position  of  the  law’  with  regard  to 
extra-economic  values,  those  pertaining  to  the  person  and  the  family. 

Neither  the  human  person  nor  his  powers  (which  are  his  emanations), 
neither  the  soul  of  man  nor  his  body  (which  are  indivisibly  united)  are 
measurable  “things,”  susceptible  of  seizure  from  the  outside.  Hence  the 
powerlessness  of  the  jurist  fully  to  objectivate  and  fence  in  the  relations 
which  have  their  direct  subject  matter  in,  or  touch  upon,  such  values. 
That  powerlessness  is  to  be  observed  even  where  the  person  is  made  to 
serve  economic  ends,  as  in  the  contract  of  employment.  Labor  is  not  a 
commodity  precisely  because  it  implies  engagement  of  the  person  in 
the  work  to  be  accomplished.  But  how  can  the  extent  and  value  of  that 
engagement  be  measured  exactly  so  as  to  render  to  each  what  is  his  due? 
And  outside  of  the  obligation  to  pay  wages,  which  is  a  measurable  thing 
(though  measurable  by  the  yardstick  of  the  human  life),  how  can  the 
personal  relationships,  from  man  to  man,  between  parties  to  the  employ¬ 
ment  of  labor,  be  regulated  in  an  adequate  manner? 18 

*  [The  right  to  use,  enjoy  and  abuse.] 

16  The  statement  is  by  J.  Tonneau,  Propriety  in  Dictionxaire  de  theologie 
cat holique  cols.  738  and  833,*  the  criticism  is  by  F.  Russo,  op.  cit .  S4-86.  .  .  . 

17  With  certain  reservations  even  there,  for  the  personal  element  is  never  suscep¬ 
tible  of  complete  exclusion,  see  supra ,  no.  77  with  n.  8. 

19  See,  e.g.,  articles  9  and  n  of  the  Belgian  Law  on  the  Contract  of  Work  of 
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If  “rights  of  personality”  are  involved  under  a  contract  or  outside  a 
contract,  how  are  damages  to  be  assured  in  an  adequate  manner  for 
violation  of  such  rights?  How  can  such  rights  even  be  defined  in  their 
inner  subjectivity,  since  the  personality  is,  to  a  large  extent,  not  com¬ 
municable?  Forget  about  the  “economic  personality”  of  the  industrialist 
or  merchant,  which  if  need  be  may  be  appraised  in  economic  terms, 
according  to  the  value  of  the  enterprises  (although  actually  the  economic 
personality  is  inseparable  from  the  personality  as  such).  But  who  can 
be  satisfied  with  the  legal  treatment  of  attacks  upon  the  physical  side 
of  personality  and,  above  all,  upon  the  moral  rights  of  individuals?  No 
doubt  the  law  sets  up  rules  and  reveals  its  presence:  What  good  would 
it  be  if  it  did  not  protect  persons  above  all  in  what  is  closest  to  them? 
But  its  protection  is  short,  and  whatever  it  may  do  to  improve  its  means 
of  penetration,  it  will  never  go  beyond  the  surface  layer  of  the  sub¬ 
stance  of  personality.19 

94.  The  Same,  in  the  Field,  of  the  Family.  Equally  remarkable  is  the 
insufficiency  of  the  legal  approach  in  the  field  of  the  family.  The  relations 
between  husband  and  wife,  parents  and  children  are  infinitely  richer 
and  more  meaningful  than  is  evidenced  by  legal  definitions.  What  is 
marriage  for  the  jurist?  Simply  cohabitation  combined  with  mutual 
material  aid.  Husband  and  wife  live  together  and  have  the  right  to  do 
so  as  a  result  of  a  solemn  agreement,  which  is  the  act  of  celebration  of 
the  marriage;  having  contracted  the  marriage,  they  are  bound  to  live 
together  in  mutual  faithfulness  and  to  render  mutual  aid  to  each  other. 
Now  such  a  definition,  which  is  limited  to  the  external  side  of  things  — 
the  common  life,  habitation  in  the  same  domus  b  —  is  far  from  express¬ 
ing  the  essence  or  simply  the  reality  of  marriage.  It  barely  suggests  the 
carnal  union,  whereas  marriage  is  the  total  fusion,  body  and  soul,  of  two 
human  personalities,  man  and  woman,  with  a  view  to  the  propagation 
of  humankind  and  to  their  own  perfection.  According  to  scientific  and 
metaphysical  verities,  marriage  suggests  a  very  vast  world  where  love 
and  life,  individual  and  species  meet;  of  this  profound  and  truly 
mysterious  reality  the  law  retains  only  certain  superficial  traits  which  it 
can  capture.20  The  same  remark  may  be  made  about  the  “paternal 
group”  linking  children  to  their  parents.  The  obligation  to  feed,  bring 
up,  and  maintain  children  with  which  parents  are  charged  (Code  Napo- 

March  10,  1900.  The  difficulty  remains  the  same  if  the  relationships  are  conceived 
on  a  community  level,  in  the  framework  of  the  “community  of  the  enterprise.” 

10  See  the  reproach  formulated  by  G.  del  Vecchio,  Essai  sur  les  prinapes  generaux 
dv  droit,  §  VII,  in  Justice,  Dsoir,  Etat  145. 

11  [House,  home.! 

*Cf.  D.  von  Hildebrand,  Le  mariage  (transl.  by  Lavand,  ed.  Cerf,  1937). 
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leon,  article  203)  /  could  in  its  textual  tenor  be  fulfilled  in  technically  as 
perfect  a  manner  by  an  educator  as  by  the  parents.  Yet  the  child’s 
progenitors  will  add  to  the  legal  obligation  a  manner  of  discharging  it  a 
diligence  and  tact  whose  secret  lies  in  that  unique  sentiment:  Fatherly 
and  motherly  love.  Reciprocally,  the  docility  which  children  are  charged 
to  observe  will  be  fortified  by  a  note  of  trustful  devotion  which  finds  its 
irreplaceable  source  in  filial  love. 

In  short,  domestic  relations  —  and  all  relations  that  approximate 
them,  such  as  the  relations  between  the  employer  and  his  collaborators, 
without  falling  back  for  this  reason  upon  “paternalism” 21  —  present 
themselves  under  a  double  aspect:  A  somehow  corporal  aspect,  for  which 
the  discipline  of  law  is  appropriate,  and  a  psychological  and  moral 
aspect,  irreducible  to  a  rule  proceeding  from  without,  such  as  the  law 
or  the  rules  of  social  manners.  And  it  is  always  the  same  fundamental 
doctrine:  The  internal  does  not  fall  under  the  law,  even  where  the  rela¬ 
tions  under  consideration  may  have  a  mixed  character,  both  external 
and  internal.22 

05.  Cause  oj  the  Relative  Powerlessness  of  the  Law  in  the  Field  0} 
Political  Relations .  In  the  order  of  political  relations,  where  the  power¬ 
lessness  of  the  law  is  equally  manifest  in  certain  sectors  (the  whole  field 
concerning  the  duties  of  rulers,  the  field  of  international  relations) ,  that 
powerlessness,  it  is  well  known,  is  due  less  to  the  subject  matter  than  to 
the  subject  individuals.  Essentially,  it  rests  upon  the  impossibility  of 
subjecting  the  various  sovereign  authorities  to  their  rule:  Quts  custodiet 
custodes ?  d  23  By  its  nature,  politics  is  wholly  subject  to  the  law\  with¬ 
out  distinction  between  relations  of  the  citizen  to  the  state  and  relations 
of  the  state  to  the  citizen,  and  without  distinction  between  domestic 
and  international  politics.  Is  not  the  state  in  all  respects  a  society  devoted 
to  a  certain  end,  and  consequently  subjected  to  the  laws  of  that  end? 
Are  not  its  organs  and  agents  functionary,  and  consequently  subjected 
to  the  law  of  their  function?  The  very  definition  of  the  state-society 
assumes  the  existence  of  a  rule  for  all  who,  on  whatever  ground,  are  in- 

e  [Art.  203  of  the  Code  Napoleon  provides  as  follows:  “The  spouses  by  the  sole 
act  of  marriage  at  once  contract  the  obligation  of  nourishing,  sustaining,  and  raising 
their  children.”] 

a  Cf.  our  observations  supra ,  no.  77  (on  tbe  note  of  friendship  added  to  certain 
contracts  for  consideration)  and  no.  90  (on  the  coefficient  of  personalism  included 
in  the  contract  of  work). 

28  Cf.,  in  the  same  sense,  1  Savigny,  op.  dt.  (transl.  by  Guenoux,  2d  ed.)  324: 
See  equally  on  the  law  as  the  “logical  and  universal  aspect  of  sodal  life,”  F.  Russo, 
op  dt.  128-134. 

d  [Who  will  watch  the  watchers?] 

“  See  supra ,  nos.  36-40. 
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volved  in  the  relations  of  the  state,  for  the  rulers  as  well  as  for  the 
subjects  and  for  the  states  among  each  other  on  the  international  level. 
And  as  the  state  is  a  public,  hence  external  society,  no  consideration  of 
inwardness  can  hamper  the  normal  play  of  the  rule  here  nor  localize  it 
in  the  surface  layer  of  the  matter. 

q6.  The  Claim  that  the  Nation  is  Not  Reducible  to  the  Legal  Rule. 
True,  it  is  objected  that,  if  that  observation  holds  good  for  the  state, 
which  belongs  “to  the  order  of  organization,  of  logic,  of  the  universal,” 
it  does  not  hold  good  for  the  nation,  which  represents  “the  affective, 
dynamic,  original  elements  of  the  life  of  the  political  society”:  Facing 
the  law.  there  will  always  be  politics,  and  the  sum  total  of  the  more 
personal  and  intimate  relations  of  national  and  international  life.  Thus 
would  be  explained  the  field  reserved  to  the  exclusive  jurisdiction  of 
states  in  international  law.24 

But,  to  begin  with,  how  can  that  dissociation  of  the  state  and  the 
nation  be  admitted?  Is  not  the  state  the  organized  nation  itself?  25  And 
from  the  moment  when  the  nation  is  organized  in  the  state,  how  can  it 
free  itself  from  the  state?  The  state  would,  by  its  nature,  fall  under  the 
law;  the  nation,  in  what  it  involves  of  the  original,  the  personal,  the 
intimate,  would  fall  under  politics.  But  how  can  that  conception  of 
politics  as  connected  with  the  nation  rather  than  with  the  state,  and 
above  all  that  opposition  between  politics  and  law,  be  justified?  From 
the  assumption  that  nations  are  somehow  living  beings,  moved  by  forces 
which  one  calls  political,  animated  by  sentiments  —  or  passions  —  which 
one  decorates  with  the  name  mystical,  it  does  not  follow  that  these 
living  collectives  escape  all  law.  The  human  collectivities,  made  up  of 
human  individuals,  are,  like  the  individuals,  subject  to  the  law  of  reason. 
That  their  passions  are  more  violent,  that  in  this  respect  they  have  not 
gone  beyond  the  stage  of  primitivism  or  infancy,  changes  nothing  in  the 
principle.  It  will  be  precisely  the  role  of  the  state  to  educate  its  nation, 
as  it  does  its  individuals,  to  discipline  it,  to  civilize  it  in  such  a  way  that 
reason  outstrips  sentiment  in  the  politics  of  the  nation.  Nor  is  there  any 
question  of  sacrificing  national  values:  on  the  contrary,  the  law  com¬ 
mands  that  they  be  safeguarded  and  defended  against  any  enemy, 
internal  or  external.  But  the  legitimacy  of  national  values  is  one  thing, 
and  quite  another  is  an  exacerbated,  distrustful,  aggressive  nationalism 
which  claims  to  be  freed  from  any  norm.26 

54  F.  Russo,  op.  dt.  129-131. 

*  We  are  speaking  here  of  the  nation  in  general,  without  necessarily  referring  to 
the  principle  of  nationalities. 

88  Only  the  principle  of  the  competence  of  the  law  in  all  matters  of  the  political 
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P7-  The  Illusion  oj  the  Sufficiency  of  the  Legal  Order .  The  powerless¬ 
ness  of  the  law  in  political  matters  thus  is  not  due  to  the  political.  It  is 
due  to  the  fact  that  the  rule  is  the  work  of  the  state  itself,  the  state  being 
tree  to  decree  or  not  to  decree  it,  and  to  such  effect  as  the  state  sees  fit, 
and,  having  decreed  it,  always  remains  free  not  to  observe  it.  Thus  the 
master  of  the  law  and  the  subject  of  the  law  are  confounded.  The  state 
as  legislator  is  qualified  to  define  and  guarantee  the  obligations  of  the 
state  as  of  anyone  in  the  political  society;  the  state  as  judge  is  charged 
with  applying  to  the  state  the  rules  imposed  upon  it  by  the  state  as 
legislator.  No  doubt,  there  is  nothing  to  prevent  the  state  as  legislator 
and  judge  from  subjecting  to  discipline  its  own  organs,  the  institutions, 
the  powers,  the  men  who  exercise  the  functions  of  the  state.  But  whatever 
contrivance  may  be  imagined  to  escape  the  circle  (division  of  authority 
by  separation  of  powers,  etc.),27  a  supreme  organ  will  remain,  which 
disposes  of  the  rule  and  its  application  in  a  sovereign  manner,  yet  is  itself 
delivered  from  any  properly  legal  discipline.  The  same  conclusion  applies 
in  the  order  of  relationships  between  states,  in  the  absence  of  an  organ¬ 
ized  international  society:  The  states,  which  by  the  norm  ought  to  obey 
a  collective  discipline,  in  fact  enjoy  a  freedom  legally  sovereign,  at  least 
in  the  sense  that  no  compulsion  leads  it  to  respect  the  rule.  The  difficulty 
is  not  at  all  congenital ;  in  the  present  state  of  the  international  world, 
it  is  not  surmounted,  and  its  solution  seems  hardly  imminent.  Moreover, 
supposing  that  international  law  one  day  arrives  at  the  fully  legal  stage, 
one  would  be  faced  on  this  level  with  the  obstacle  encountered  in  the 
domestic  order:  How  to  obtain  submission  to  the  norm  of  international 
law  by  the  supreme  organ  of  international  legislation. 

This  is  the  “hole  on  top,”  the  fundamental  lacuna  which  shows  the 
illusion  of  the  “plenitude  of  the  legal  order”:  If  authentic,  specific  law 
is  indeed  the  law  that  is  called  positive,  one  still  could  not  deny  that  this 
positive  law  needs  to  be  complemented  by  the  moral  law  in  order  to  fill 
the  sphere  that  is  necessarily  “empty  of  law”  —  empty  because  of  the 
impossibility  of  putting  under  positive  law  the  authority  which  is  the 
master  of  positive  law.  Where,  for  this  reason,  politics  escapes  from 
law,  it  remains  under  the  jurisdiction  of  morals,  the  sovereign  master  of 
all  human  acts,  including  the  acts  of  men  who  “make”  politics. 


order  is  meant  to  be  raised  here  without  excluding  therefrom  a  priori  “the  more 
personal  and  intimate  realities  of  national  and  international  life.”  The  question  in 
what  measure  and  manner  the  law  ought  to  intervene  is  not  under  examination. 

37  Even  where  the  organs  of  legislative  or  executive  authority  are  subject  to  the 
judiciary  they  must  show  themselves  discreet  so  as  not  to  excite  reactions  hostile 
to  control;  cf,  note  PX.  on  the  Council  of  State,  decision  of  May  16,  1941,  Sirey 
(1942),  3,  21,  at  p.  21,  col.  2,  and  p.  22,  col.  1. 
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THE  LEGAL  METHOD 


CHAPTER  I 

IS  THE  LAW  “GIVEN”  OR  “CONSTRUED,”  THE  SUBJECT 
OF  A  SCIENCE  OR  OF  A  TECHNIQUE? 

Section  i.  State  of  the  Problem  and  Present  Theories 

g8.  Explanation  oj  the  Terms  “Given"  and  “Construed.”  These  are 
the  terms  in  which  Geny  has  posed  the  problem,1  terms  no  doubt  a  little 
simple.  But  since  the  formulation  has  become  classic  among  legal 
theorists,  it  seems  useful  to  preserve  it  while  rendering  more  precise  its 
meaning,  which  certainly  needs  explanation.2 

A  thing  is  given  when  it  exists  as  an  object  outside  of  any  productive 
intervention  of  man:  Such  as  God,  nature,  human  beings  and  their  rela¬ 
tions,  the  contingent  facts  of  history.  A  thing  is  construed  when,  taken 
by  itself,  it  has  its  cause  in  the  efficient  activity  of  man:  Such  as  a  house, 
a  poem,  a  syllogism,  the  state.  It  is  clear,  further,  that  the  “construed,” 
once  it  has  been  given  reality,  becomes  something  “given”  for  everybody, 
including  its  author:  A  given  relative  datum,  if  one  likes  the  term, 
whereas  the  thing  that  owes  nothing  to  human  causality  is  a  given  abso¬ 
lute.  Now,  with  regard  to  the  “given,”  to  whatever  category  it  may 
belong  —  physical,  metaphysical,  or  historical  —  the  attitude  of  man  is 
that  of  knowledge,  of  science;  with  regard  to  the  “construed,”  man,  who 
by  definition  is  the  constructor,  is  operative  and,  in  this  sense,  makes  a 
work  of  art  or  of  technology.8  On  the  one  hand,  the  attitude  of  investiga¬ 
tion  or  reception;  on  the  other,  creative  operation. 

This  is  not  to  say  that  the  work  of  knowledge  would  exclude  all  con¬ 
gee  F.  Geny,  in  the  symposium  Les  methodes  juridiques  (Paris,  1911)  181- 
196;  also,  notably,  1  Science  et  technique  en  droit  prive  posittf  (Paris,  1914) 
nos.  33-34,  pp.  96-100;  2  id.  (1915) ;  3  id.  (1921) ;  4  id.  (1925).  [See  also  F.  Geny 
and  others,  The  Science  op  Legal  Method  (trans.  E.  Bruncken  and  L.  B.  Regis¬ 
ter,  New  York,  1917).] 

2  On  the  ambiguity  of  the  notions  of  “given,”  “construed,”  “technique,”  in  Geny’s 
work,  cf.  F.  Russo,  Realite  jtjridique  et  realite  sociale  30. 

2  Technique,  then,  is  here  understood  to  mean  not  so  much  processes  (following 
the  definition  of  technique  as  a  complex  of  processes)  as  a  result  which  technique 
has  wrought. 
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struction:  In  its  raw  state,  the  “given”  is  difficult  to  seize  for  the  human 
mind ;  at  least  there  is  needed  for  its  comprehension  an  operation  of  the 
intelligence  which  cannot  proceed  without  a  certain  more  or  less  deform¬ 
ing  conceptual  elaboration.  In  relation  to  the  “raw  fact.”  the  “scientific 
fact”  is  “construed.”  Yet  the  whole  effort  of  science  tends  to  as  exact  as 
possible  a  restitution  of  the  real,  naturally  in  accordance  with  the  means 
at  the  disposal  of  science.  On  the  contrary,  the  work  of  the  man  of  art  or 
of  technology  arrives  at  something  new,  which  may  well  have  retained 
from  the  real  its  materials  (by  contrast  with  pure  creation)  or  the  reason 
for  its  being  (by  contrast  with  aimless  work),  but  which  nevertheless  in 
its  actual  form  did  not  before  exist  in  reality.4  Thus  understood,  the 
distinction  appears  hardly  contestable.  At  bottom,  it  fits  in  with  the 
classical  distinction  between  the  speculative  or  theoretical  sciences,  which 
confine  themselves  to  considering  things  from  the  standpoint  of  their 
truth  alone,  and  the  practical  sciences  which,  aiming  at  action,  tend  to 
evolve  rules  of  action,  which  is  here  called  “construing,” 

gg.  Extent  of  the  Application  of  the  Idea  of  the  “ Construed Little 
does  it  matter,  moreover,  whether  construction  refers  to  agcre ,a  i.e.,  to 
mores  (morals  and  politics)  ( agibilia ),  or  to  facer  i.e,,  to  the  produc¬ 
tions,  utilitarian  or  otherwise,  of  the  laborer,  the  craftsman,  the  artist, 
the  scholar  (factibilia)  .5  It  is  true  that  usage  reserves  the  term  “tech¬ 
nique”  to  the  minor  needs  of  the  various  facere ,  and  the  name  “art”  to 
the  major  needs  (especially  in  the  case  of  aesthetic  work),6  while  in  the 
field  of  mores,  the  name  “prudence”  signifies  the  practical  reason  con¬ 
cretely  discerning  things  to  be  done  and  decisions  and  alternatives  to  be 
taken.7  But  interesting  as  these  distinctions  may  be,  there  is  no  place 
here  for  the  moment  to  dw’ell  upon  them.8  In  any  event,  whether  “tech¬ 
nique,”  “art,”  or  “prudence”  is  concerned,  it  is  the  practical  order  that 

4  This  is  the  answer  to  the  objection  that  any  science  whatever,  even  one  most 
positive  in  its  methods,  would  be  construed;  see,  in  that  sense,  M.  Djuvara,  Le  but 
du  droit ,  in  3  Annuaire  de  l’Institttt  international  de  phtlosophee  dtj  droit 
et  de  sociology  juridique  (193S)  ioo-ioi.  If  science  is  indeed  construed  by  the 
human  mind,  the  realities  with  which  it  is  concerned  are  not. 

*  [Acting.] 

b  [Making.] 

5Cf.,  as  to  justice,  St.  Thomas,  Summa  theologica,  Ua  Ilae ,  qu.  58,  art.  3 
ad  3. 

6  Etymologically,  “art”  and  “technique”  (rlx^v)  are  synonymous. 

7  On  the  distinction  between  art  and  prudence,  see  especially  St,  Thomas,  op.  cit. 
Ila  Ilae ,  qu.  47,  art.  2  ad  art.  5  ad  resp .  Incidentally,  art  and  even  technique  are 
not  excluded  from  the  domain  of  agibilia  but  they  remain  dependent  upon  prudence. 

8  They  will  be  encountered  again  at  a  more  advanced  stage  of  the  argument, 
infra ,  nos.  124,  192. 
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comes  into  play:  Action  to  be  proposed;  work  to  be  elaborated,  con¬ 
struction  and  not  speculation.9 

Equally  little  does  it  matter  who  the  author  of  the  construction  is: 
Isolated  individual  or  collectivity,  professional  or  nonprofessional. 
Neither  in  the  field  of  agere  nor  in  that  of  jacere  do  isolated  individuals, 
and  that  includes  the  specialists,  have  a  monopoly  of  construction.  As 
groups  of  artisans  working  under  the  direction  of  a  master  have  erected 
cathedrals,  so  collective  reason  is  able  to  pose  principles  of  conduct  in 
moral  matters.  Nor  shall  we  consider  what  is  the  psychological  process 
of  construction:  Spontaneous  elaboration  (as  often  in  popular  work)  or 
reflective  elaboration.  What  counts  from  our  point  of  view  is  neither  the 
quality  of  the  actor  nor  the  mode  of  the  activity.  It  is  the  aim,  the  work 
created.  And  hence  there  is  no  ground  for  restricting  the  ideas  of  the 
“construed”  and  of  “technique”  to  the  cases  of  reflective  elaboration  on 
the  part  of  so-called  technicians  alone,  excluding  spontaneous  elabora¬ 
tions  of  collective  origin.10  What  has  been  construed  by  life,  by  the 
people,  remains  a  human  creation  by  the  same  token  as  the  individual 
work  of  the  specialist. 

100 .  Statement  of  the  Question .  After  these  differentiations,  with 
which  category  is  the  law  to  be  ranked?  Is  the  law,  as  regards  its  content, 
“given,”  apart  from  all  human  elaboration,  or  is  it  rather  “construed” 
by  men,  by  the  professional  jurist  or  the  people?  And,  since  the  terms 
are  interrelated,  is  the  law,  as  something  “given,”  an  object  of  science, 
that  is,  something  to  be  found  and  registered,  or  is  it,  as  something 
“construed,”  a  work  of  art  or  of  a  technique? 

Let  us  first  of  all  remark  that  the  law  may  be  contemplated  from  two 
points  of  view:  In  its  historical  existence,  and  in  its  essence. 

10 1.  In  Its  Historical  Existence ,  the  Law  Is  “ Given?'  In  its  historical 
existence,  the  law  is  obviously  “given,”  an  object  of  science,  whether  we 
deal  with  contemporary  law  or  ancient  law,  with  national  law,  foreign 
law,  or  international  law.  This  given  law,  if  it  is  in  force,  will  no  doubt 
require  application  to  special  cases,  which  belongs  to  a  certain  art  rather 
than  to  science.  But  with  a  reservation  for  application  to  special  cases, 
the  historically  given  law,  in  force  or  not,  does  present  itself  as  a  reality, 
susceptive  of  a  properly  scientific,  speculative  knowledge.11  Again,  the 

*Cf.  St.  Thomas,  Comm.  Post.  An.,  bk.  I,  lesson  14:  .  .  .;  also  Comm.  Eth., 
bk.  X,  less.  14,  in  ptinc.;  Comm.  Polit.,  bk.  I,  less.  1:  .  .  . 

“This  seems  to  be  the  conception  of  F.  Russo,  op  cit .  32  et  seq .  .  . 

11  Even  the  interpretation  of  the  law  is  a  science  inasmuch  as  to  interpret  the  law 
means  to  understand  it  as  it  is  and  not  to  reform  or  deform  it.  In  all  matters,  in¬ 
deed,  the  real  calls  for  interpretation. 
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law  of  a  country  or  of  a  group  of  countries  or,  if  that  is  possible,,, of  the 
entire  world  may  be  studied  not  as  static,  at  an  arrested  moment  of  time, 
but  in  its  evolution  in  the  course  of  the  ages.  This  is  the  viewpoint  proper 
to  the  historian.12  Finally  the  law  may  be  studied  from  a  strictly  socio¬ 
logical  viewpoint,  in  its  relations  with  the  social  life  either  of  a  country 
or  an  epoch  or  in  general.  Anyway,  the  activity  is  one  of  science:  The 
science  of  the  national  or  foreign  law,  the  science  of  legal  history,  the 
science  of  the  sociology  of  law.  The  attempt  is  made  to  analyze  and  to 
understand  certain  phenomena  as  such  or  by  comparison,13  namely, 
phenomena  of  legal  rules.  This  is  the  science  of  the  established  law, 
which  is  eventually  to  complete  and  crown  some  general  theory:  A 
“philosophy”  of  such  a  legal  system.14  a  “philosophy”  of  legal  history,15 
“principles”  of  the  sociology  of  law.10 


102 .  But  What  about  Law  in  Its  Essence?  But  outside  of  the  “existen¬ 
tial”  law  —  present,  past,  future,  or  merely  possible  —  there  is  law 
pure  and  simple,  denuded  of  any  form  of  concrete  existence.17  It  is  in 
relation  to  the  law  as  thus  understood,  in  the  state  of  essence,  that  our 
question  is  raised.  In  it  one  at  once  discerns  the  interest  in  an  exact 
appraisal  of  the  lawyer  s  mission.  If  the  law  is  “given,”  at  least  for  the 
jurist,  it  will  be  enough  to  gather  the  “given”  thing  in  the  reality  that 
supplies  it.  According  to  the  more  or  less  “positive”  nature  of  the  given, 
the  method  of  knowledge  will  vary:  Properly  scientific  or  philosophical, 
even  theological  (in  the  eventuality  that  something  given  that  is  juridical 
has  been  revealed).  But  the  search  always  sets  itself  only  one  aim:  To 
find  out  the  law  where  it  is,  as  something  given.  An  appeasing  doctrine! 
The  jurist  is  a  man  of  science:  His  conclusions  have  the  objectivity  and 

13  On  the  “history  of  the  laws  of  antiquity”  ( antike  Rechtsgeschickte )  which  in 
turn  is  a  part  of  the  “universal  history  of  humanity”  l sic]  ( allgemeine  Reckts- 
gesckichte  [properly  translated:  “universal  history  of  law”]),  according  to  Post  and 
Kohler,  see  L.  Wenger  in  1  Recueil  Lambert  §  11,  pp.  138  et  seq ,  Of.  P. 
Koschaker  in  1  Recueil  Lambert  §  22,  pp.  274  et  seq . 

18 The  allusion  here  is  to  the  comparative  method,  in  law  (comparative  law),  in 
legal  history  (comparative  history),  and  in  the  sociology  of  law  (comparative  so¬ 
ciology  of  law). 

14  See,  e.g.,  Jhering,  Esprit  du  droit  romain  (transl.  by  Meulenaere). 

15  Cf.  P.  DE  TOURTOULON,  LeS  PRINCIPES  PH2LOSOPHIQUES  DE  l’hISTOIRE  DU  DROIT 
(Paris-Lausanne,  1908-1919)  — though  that  work  includes  much  legal  philosophy. 

MCf.  N.-S.  Timacheff,  V etude  sodologique  du  droit ,  in  Archives  de  philos- 
ophxe  du  droit  (193S)  nos.  1-2,  pp.  209  et  seq. 

17  On  the  necessary  distinction  between  comparative  method  and  general  theory 
of  law,  cf.  F.  Weyr,  Remarques  ginerales  sur  la  nature  juridique  de  la  mithode 
comparative ,  in  Introduction  d  Vitude  du  droit  compare ,  i  Recueil  Lambert  §26, 
p.  31X. 
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certainty  of  science.  The  authentic  rule,  issuing  from  the  given,  has  the 
validity  of  the  propositions  of  science:  Imagination  is  excluded.  Con¬ 
trariwise,  if  the  law  is  construed,  the  door  is  open  to  the  arbitrary  sub¬ 
jectivism  of  the  author  of  the  rule.  Even  if  the  construction  should  be 
subjected  to  principles,  the  solutions  evolved  in  applying  them  could 
only  be  vacillating,  disputable  and  disputed. 

But  whatever  may  be  the  security  —  real  or  fancied  1S  —  which  one  ex¬ 
pects  from  a  “scientific”  conception  of  the  law,  it  is  impossible  to  found 
security  upon  error.  The  law  will  be  even  more  arbitrary,  or  in  any  case 
more  tyrannical,  if  it  presents  itself  in  the  name  of  something  given  that 
would  lack  objective  reality.  It  is  truth,  then,  that  it  matters  to  seek  even 
when  it  should  appear  less  agreeable,  less  comfortable  than  error. 

ioj.  Attitude  of  Legal  Positivism ,  and  Criticism .  A  whole  juristic 
school  adopts  an  attitude  of  indifference  to  the  problem,  on  the  stated 
ground  that  it  would  transcend  the  jurist’s  sphere  of  competence.  Ac¬ 
cording  to  them,  the  science  of  law  would  have  only  the  historically 
given  law  as  its  subject,  which  the  jurist  as  such  would  only  have  to 
outline  in  scientific  form.  Such  a  task  alone  would  be  “positive”  because 
it  would  be  attached  to  the  real,  and  the  historically  given  law  alone  is 
real.  As  for  the  critique  of  that  law  or  the  search  for  some  principle  domi¬ 
nating  the  positive  elaboration,  that  work,  which  is  not  indeed  denied  to 
be  legitimate,  would  be  “metajuridical,”  belonging  to  disciplines  other 
than  the  law:  Political  science,  sociology,  philosophy.  Such  is  the  attitude 
adopted,  independently  of  taking  any  position  in  the  properly  philo¬ 
sophical  order,  by  the  adherents  of  the  school  of  so-called  legal  posi¬ 
tivism,  which  starts  from  the  positively  established  law  and  seeks  to 
know  that  law  only.19  But  even  admitting  that  legal  science  could  be 
immured  in  the  pure  exposition  of  the  law,  a  non-suit  for  lack  of  juris¬ 
diction  is  not  a  solution.  With  legal  science  defaulting  after  pleading 
lack  of  jurisdiction,  another  discipline  will  have  to  take  charge  of  the 
problem,  which  may  be,  if  one  likes,  the  discipline  of  legal  philosophy.20 

18  The  difficulty  of  “How  to  construe  ?”  has  its  counterpart  in  the  other  difficulty, 
which  must  necessarily  be  resolved:  “Where  to  look  for  the  given,  and  how  to  inter¬ 
pret  it  ?n 

“As  representatives  of  this  school  may  be  cited  notably  Jeze  in  France  and 
Kelsen  and  his  followers  in  Germany.  [See  H.  Kelsen,  General  Theory  of  Law 
and  State  (trans.  A.  Wedberg,  194s).]  On  the  Kelsen  school,  see  J.  Sedlacek, 
V oeuvre  de  Frangois  Giny  et  la  science  du  droit  pur,  in  1  Rectjeil  d'etudes  stir 
les  sources  du  droit  en  l'honneur  de  Franqois  Geny  277  et  seq .  Cf.  the  doctrine 
of  the  exegetic  school  in  France  in  the  nineteenth  century  as  summarized  in  J. 
Bonnecase,  Introduction  A  l’etude  du  droit  (2d  ed.  Paris,  1931),  nos.  108  et  seq., 
pp.  180  et  seq.,  especially  no.  118,  pp.  1 90-1 91. 

80  Cf.  Cicero,  De  legibus,  bk.  I,  chap.  5:  .  . 


.  See  generally,  on  the  untenable 
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104 .  Everybody  Recomizes  that  jn  Sortie  Con¬ 
strued .”  A  first  pouiTl^m^  :  Up  certain  point, 

more'or  less  conirdefaBle^according  to  varying  opinions,  the  law  is  con¬ 
strued.  Thus  S  a  vigny.  the  great  master  of  the  historical  school,  recog¬ 
nized  the  existence  of  a  scientific  elaboration  of  the  law  by  the  jurists, 
which  he  called  “legal  technique'5  and  which  he  distinguished  from  the 
spontaneous  creation  of  the  law  in  the  heart  of  the  people.21  For  Duguit, 
custom,  case  law.  and  statute  law,  being  “mere  modes  of  stating  the  legal 
rule,”  22  are  a  matter  of  “legal  art”;  23  as  for  the  foundation  of  the  lawT, 
it  is  made  up  of  two  kinds  of  rules,  the  “normative  legal  rules,  or  legal 
norms  properly  so  called”  and  the  “constructive  or  technical  legal 
rules,”  “established  as  far  as  possible  to  assure  respect  for  and  applica¬ 
tion  of  the  normative  legal  rules.”24  Among  the  adherents  of  natural 
law,  none  denies  that  it  requires  practical  realization,  which  constitutes 
precisely  the  original  resort  of  the  positive  law:  The  whole  system  is 
built  upon  the  logical  opposition  between  an  element  of  law  given  by 
nature  and  a  positive  element  issuing  from  the  will  of  man.25  Even  the 
authors  most  inclined  to  emphasize  the  part  of  the  naturally  (or  scien¬ 
tifically)  siven  within  the  complex  are  clearly  obliged  to  admit  a  limit: 
“Science,”  writes  Russo  —  in  this  case,  social  science  —  “has  permitted 
us  to  remove  certain  indeterminations,  but  not  all:  Some  irreducible 
ones  subsist:  some  social  structures  are  necessary  which  we  have  not 
been  able  to  uncover  even  bv  the  most  penetrating  analysis  of  social 
life.”26 


105.  The  Certain  Part  of  the  “Construed”:  Formal  Sources ;  Ma - 
chineries  ui^erentiattons  ~Ey  Enumeration,  in  Tact,  the  "statutes,  the 
customs,  the  decisions  of  cases'  inasmuch  as  they  are  formal  smiffpq 
law,  are  indubitably  construed.  They  are  nnt  th^  law  itqplf  hut  represent 


character  of  legal  positivism  ( hoc  sensu ),  H.  Dupevroux,  Les  grands  prohlemes  du 
droit  (dealing  with  the  work  of  Le  Fur),  in  Archives  de  philosophie  du  droit 
(1938),  nos.  1-2,  pp.  14  et  seq. 

21  On  the  conceptions  of  Savigny  in  this  respect,  see  3  F.  Geny,  Science  et 
technique,  no.  180,  pp.  5-6,  and  citations  there. 

22 1  L.  Duguit,  Traite  de  droit  constitutionnel  (3d  ed.)  §  14,  p.  154.  [Por¬ 
tions  of  the  work  of  Duguit  were  translated  in  A.  Fouillee,  J.  Charmont,  L,  Duguit, 
and  R.  Demogue,  Modern  French  Legal  Philosophy  (trans.  J.  P.  Chamberlain 
and  E.  F.  Scott,  New  York).] 

23 1  L.  Duguit,  op.  cit.  §  13,  pp.  158, 161-162 ;  §  16,  p.  173. 

34 1  L.  Duguit,  op.  dt.  §  10,  pp.  106-107;  also  pp.  154,  225-226. 

25  See,  e.g.,  F.  Geny,  Science  et  technique  en  droit  prive  positif  (4  vols.) 
passim. 

28  F.  Russo,  op.  dt.  109;  see  also  40-42. 
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a  certain  manner  nf  Expressing  it^and, containing  it. 


instruments  Now  means  or  instruments  are  construe 


are  organs 


lmilarlv,  the  precise  differentiations  by  enumeration  which 


e  codes  at  every  step  are  pure! 


crete  determination  —  th*.  figure  chosen.  No,  examination  is  made_ 
as’  to  whether  these  “constructions”  are  postulated  by  any  necessity 


ave  a  law  oi  tneir  own,  w 

doubt.  It  is  merely  maintained jhaJ-tney  are  not  alalLgiven ,  that  man 





eneral  o 


eredjexplicit  and  developed  by  it.  there  wo 


-given,:  an 

natural  law,29  which  others  call  rati 


the  “normative  facts”  (Gurvitch).34 


27  On  agere  and  facere ,  see  supra ,  no.  99. 

28  That  is  why  the  theories  of  radical  objectivism  are  difficult  to  understand 
which  claim  to  exclude  any  intervention  of  the  will  in  the  domain  of  the  law;  see, 
e.g.,  R.  Bonnard,  Uorigine  de  Vordonnancement  juridique ,  in  Melanges  Maurice 
Hauriou,  pp.  48-49. 

29  We  shall  come  back  to  the  “given”  of  natural  law,  infra ,  no.  no. 

80  M.  Djuvara,  Droit  rattonnel  et  droit  positif ,  in  1  RecueiL  d’etudes  sur  les 
sources  du  droit  en  l’honneur  de  Franqois  Geny  245  et  seq. 

aJ.  Bonnecase,  Introduction  A  l’etude  du  droit  nos,  138  et  seq.,  pp.  217 
et  seq. 

82  F.  Russo,  Realite  juridique  et  reality  sociale  (Paris,  1942)  passim,  esp. 
37-40,  48-60,  108-109. 

88  We  shall  come  back  at  once  to  the  “normative”  given  of  Duguit,  infra,  no. 
107. 

84  G.  Gurvitch,  l’idee  du  droit  social  (Paris,  1932)  passim.  Also  the  same, 
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As  an  essential  pfcmpnf  nf  fop  whnk>  whalls  thus  gi venJa.thtia^-W^lld 
be  primary  to  and  imposed  upon  the  constructiQB,  saJhat  ^accimiijQg  to 

”  would  lose  all 


character  as  law,  whereas  to  the  traditional  school  the  contradiction 
would"  raise  the  delicate  problem  of  t 
aiSTpoiitrl'e  law.??  oa 

Unfortunately,  agreement  among  partisans  of  the  “%iven??  in  the  law 
ceases  when  it  conies  to  definfocr  fWnat;irP  and  origin  of  whatsis  thus 
given;  jmd  the  sometimes  rathexjieuti3Llerms,,th,ey  use,  (such,  as  the 
^egaT  rule^  of  Duguit)  really  cover  divergent  conceptions.  From  the 


The  “given”  in  _  _ 

two  tEeses  are  in  conflict,  determined  by  the  philosophical  tendencies  of 


n  the  one  side,  positivism,  though  under  varying 
asggctg^'fefev^o^soGioIogijC^,^^  squarely  materialistic:  on  ihe  other, 
“metaphysical  rea^  t^icunity  of  its.  doctrine  under 

the  diversity  of  its  formulSer-^ 


■  tST* vh  IVuislCffi 


107.  The  Opinion  of  Duguit .  For  Du 
in  France  ofthe  p^rlin-^jnlomr^  rr 


ruTeexists  when  the  mass  of  the  individuals  who  make  up  the  group 
comprdhieSfidsand  admits  that  a  reaction  against  the  violators  f>f  t.hp  n,j]e 

at  organization  may  be  nonexistent,  it  may 


be  embryonic  andTsporadiC ; y that  matters  little.  At  t 


the  mass  of  minds  toncerses  of  it.  desires  He Provokes^ its  creation.- the . 
lezalVufe  appears” ^ Thus”i£e  legarnrieTo^  norm  exists  from 

the  instant  and  on  condition  that  the  “mass  of  minds”  37  aspires  to  a 


H 

133 


so-called  social,  norm,  which,  as  analyzed  a_ 


essentially  of  the  law  of  soda 


economic  norm  (for  that  which  relates 
norm  (tor  the" extra-economic'  activities).  Two 


Duguiycontribute  to  form  the  state  of  conscience  fromwhkfo  th#>  1  am. 
ultimately  emerges.  vThey  are  both  facts,  and  the  author,  true  to  his 
positive  method,  proposes  to  utilize  them  as  such  only,  without  searching 


INEXPERIENCE  JTJRIDIQUE  ET  LA  PHILOSOPHIE  PLTJRAUSTE  DU  DROIT  (Paris,  1935)  142 
et  seq . 

*  See  F,  Geny,  Science  et  technique ^izoL^. 

36 1  L.  Duguit,  op.  cit .  §  8,  p.  94.  Our  italics. 

37  Duguit,  indeed,  rejects  as  unreal  the  idea  of  a  “social  consciousness”  distinct 
from  any  individual  consciousness;  see  1  op.  cit.  §  12,  pp.  127  et  seq.;  §  13,  pp. 
146-151. 
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for  their  objective  value:  They  are  the  feeling  of  sociality  and  the  feeling 
of  Justice.88  The  feeling  of  sociality  is  ‘Thejeeling^stii^at^a^lven 
moinentThat  thTbon^'orsolidarTtv.  which  maintains  the_sodalintggra- 
tion  would  be  broken  if  the're^ctior..axertai^efaaumdc^.mc^i^ 
not  "sanctioned  bv  means  ofj.aw.li9  The  feeling  pi ,  justice:  Man 
always  and  everywhere  .has -the  feeling,lhaLhfi~isJliTl  i nd tv iduaLbayiag  a 
certSn  "autonomy,  which  implies  respect  for  two  kinds  o|__B.artjcular 
i natire.  distributive  and  commutativeT the  best  definition  of  which  was 
given  by  St.  lliomas  Aamlias.40 

To  sum  up,  “‘the  consciousness  among  the  mass  of  theJnd.iyidxLals.pf.a 
mvpn  arm m  that  some  moral  or  economic  rule  is  essential  for  .maintain¬ 
ing  the  social' solidarity,  and  the  consciousness  that  it  is  iust  to  sanction 
it,  are  the  two-essential  elements  of  the  formation  and  transforma- 
tion  of  the  legal  rule.”  “  Hence  the  work  of  the  iurisiTljirofdd:  “A 


truly  scienti 


or  written  rule 


the  constructive  rule  tending  to  det _ __ _ 

antee  the  realization,  of  thQormJ1-^ 


108.  Theories  Searching  for  the  “Given”  of  the  Law  in  Popular  Feel¬ 
ing.  In  this  exposition,  one  recognizes  the  guiding  theme  of  thghistorical 
school:  Basically,  the  law  emanates  from  the  people.48  Not  from  die 
“legal”  r>ennle  deliberating  in  it z  nomitiae c  or  through  the  intermediary 

^  -  In  Ml  I  >•-■11  ’  W  '  ■»  "  J  ,T 1  _ : A T i 


of  its  representatives,  based  on 


ty,  but 


mmmm: 


heir  experience  and  from  the  more  or  less 


pirical  formula  leavesJhe  definition  of  the  fipvftri  of  the  law  to  public 
opinionZthat  is.  to  the  public  in  ggneral  as  far  as  it  has  opinions  in 
matters  of  law.44 

Sometimes  the  people  conceive  jyian  and  his  relationships  with  an- 


88 1  L.  Duguit,  op.  dt.  §  io,  pp.  115-116. 

39 1  L.  Duguit,  op.  dt.  §  11,  pp.  116-117. 

40 1  L.  Duguit,  op.  dt.  §  11,  pp.  120-122. 

tiiL.  Duguit,  op.  dt.  §  11,  p.  125.  See,  in  the  same  sense,  R.  Capitant,  op.  dt. 
127-132. 

^il.  Duguit,  op.  dt.  §  15,  p.  162. 

48  See,  e.g.,  Savigny,  Syst£me  du  droit  romain  §  7:  “It  is  the  spirit  of  the  people, 
living  and  acting  in  all  individuals  in  common,  that  engenders  positive  law.” 
c  [Popular  assemblies  in  classical  Rome.] 

44  See,  e.g.,  G.  Cornil,  Le  droit  prive.  Essai  de  sociologie  juridique  simplifiee 
(Paris,  1924). 
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other  from  the_angle  of  the  universal  —  and.lhe^L.^.thm.proclaim 
abstractly  ^n^slpne^  ^rights  of  man”  (individualism)  or  the  principle 
of  social  soLdSfe^  solidansm^ffr  socialism")?  Sometimes  the.  .p^&Iejlo 
n(^bok^b£y^ond  t^  ( volkiscklljriB.n  —  they  will 

then  thinL^oiiLJ^ Ja^ .  nation^h^deimlil^ 
national  temperamenL^and  aqpirat.irms...  Sometimes  the  people  manifest 
their  will  themselves  by  their  fobauinr-or  by  various  more  or  less 
organized-  and^1l5|^^  Sometimes  a  Fuhrer  emerges  from, 

their  mass,  an  i^Mhhl^medium  rendering  explicit  m  authoritarian  for™ 
theYv-niTateaU  spirit  of  the  people  iVolkszeist) P 
BuF'wEatever  the  world-outlook  philosophies  ( Weltansckauungen ) 
and  the  processes,  thejmj&gm^  does  not  change:  Gloved 

by  a  complex  whole  of  ideas  and  feelings,  interests  and  wants,  the  people 


deem  iust  or 


the  “given’’  of  theTawexists  Jihich  the  jurist 

put  into  form  and  fit  together  in  the  waysjxLthe  law.  Is  the  people  right 


at  it  wi 


MMinuumai 


...ti.u.igCTF 


transce 


thiTmultiple  subject,  more  or  less  one 
forges  it  as  it  UftdefStaildSTieels,  and  winrit.46 


iasll 


ublic  o 


iog .  The  “Given”  of  the  Law  as  a  Product  of  Force .  Close  to  those 
psycho-sociological  conceptions  inspired  by  “modern  science”  may  be 
put  the  theories,  more  brutal  in  form,  which  at  all  times  in  the  camp  of 
so-called  realistic  thinkers  reduce  the  law  to  the  will  of  the  stronger,  as 
the  epilogue  of  a  struggle  for  survival,  for  riches  or  for  power,  between 
individuals,  between  classes,  between  peoples  (law  of  vital  competition, 
historical  materialism,  political  imperialism,  in  short,  all  forms  of  “social 


d  [The  term  used  in  German  National-Socialist  (Nazi)  doctrine,  denoting  folkish 
or  racial.] 

45  See  J.  Duquesne,  Sur  Fesprit  du  peuple  allemand  comme  source  d'origine  du 
droit  allemand ,  in  3  Recueil  Lambert  §  150,  pp.  223  et  seq. 

48  On  legal  psychologism  as  a  manifestation  of  “legal  romanticism,”  see  J. 
Bonnecase,  Introduction  a  l’etude  du  droit  nos.  xSo-182,  pp.  278-281;  also  no. 
140,  pp.  219-220.  But  there  is  no  understandable  reason  for  classifying  as  “legal 
classicism”  the  theories  which  derive  the  law  from  “social  consciousness”  (Durk- 
heim):  they  equally  betray  a  subjectivist  conception,  that  of  the  social  mass;  cf. 
Bonnecase,  op.  cit .  no.  182,  pp.  181-182. 
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Darwinism”).  In  that  struggle  which  always  tends  toward  conquest  or 
maintenance  of  a  favorable  law,  victory  would  naturally  fall  to  the 
holder  of  the  greatest  force,  unless  the  “balance  of  power”  (as  they  say 
in  international  politics)  leads  to  a  precarious  peace  of  equilibrium  or 
compromise.47  The  forces  at  play  must  not,  however,  be  understood  as 
solely  brutal  force:  To  it  must  be  added  the  force  of  intelligence  or  of 
will  —  of  the  will  to  power:  Nietzsche’s  Willensmacht  [sic]  — the  force 
of  number  or  of  grouping,  economic  or  political  force,  etc.  Always  the 
law  depends  upon  a  vreight,  a  pressure,  foreign  to  the  intervention  of  any 
reason  in  the  law.  Now  it  is  easy  to  perceive  the  link  that  in  fact  unites 
the  conception  of  popular  law  with  the  conception  of  law  as  force.  Does 
not  the  people  represent  the  greatest  force?  If  its  will  must  prevail,  is  it 
not  ultimately  because  it  is  strongest?  Where  else  than  in  the  force  of 
the  people  can  one  find  the  reason  for  its  right  to  create  the  law?  Unless 
one  says,  which  amounts  to  the  same  thing:  The  popular  will  most  often 
is  fused  -with  the  preponderant  social  force,  which  is  predominant  in  the 
heart  of  the  mass,  thus  being  able  to  impose  its  will  upon  all. 


no.  The  “Given”  of  the  Law  as  Issuing  from  Nature  ( Natural  Law 
Doctrines').  In  opposition  to  those  theses  which  develop  the  “given”  of 
the  law  from  moving  and  contingent  sources  stands  the  classic,  tradi¬ 
tional  theory  of  the  “given”  as  something  objective,  deduced  from  na- 
ture.  Its  definition  may  be  borrowed  from  Geny,  its  most  illustrious 
defender  among  the  jurists  of  today: 

TEygiveii  LUlie^v>^flpp^yiTr>a.telv  to  the  fundamental  notion  of  natural 
law.  It  consists  of  a  fund  of  moral  and  economic  verities  which,  confronted  by 
"tEe  facts,  command  certain  oirectives  tor  tneir  governance.  The,  objective  pf 
these  directives,  superior  to  the  arhfrrarmfigg  of  wills,  is  restricted  and  vague. 
It  centers  upon  the  supreme  idea  of  the_  reprf^pnHng_^n 

equilibrium  of  interests  which  sometimes  requires^auscultatioy^v  all  our 
powers  ot  understanding  vet  awhicli  always  furnisfe^but’-^TTSmer  blurred 
orientation,  of  a  nature  more  moral  than  economic,  in  truth,  principally 
moral.  This  given  .  .  .  furnishes  the  “rule.”  the  “principle.” 48 

*7  For  a  new  edition  of  these  theories,  see  H.  De  Page,  Droit  nattjrel  et  posi- 
tivisme  jinuDiQTJE  (Bruxelles,  1 939 ).  And  see  the  school  of  Interessenjurisprudenz , 
the  jurisprudence  of  interests,  according  to  which  the  law  is  the  product  of  domi¬ 
nant  interests,  Ph.  Heck,  Gesetzesauslegung  und  Interessenjurisprudenz 
(1914)  17.  [See  also  the  translation  by  M.  Schoch  in  The  Jurisprudence  of  In¬ 
terests  (Cambridge,  Mass.,  1948).] 

48  F.  Geny,  Science  et  technique  en  droit  prive  positif,  Conclusions 
giniroles ,  147.  Also,  on  what  he  calls  the  “rational  given,”  as  an  essential  element 
of  the  classical  law  of  nature,  2  id.  no.  169,  pp.  380-384. 


proclaimed  therein  the  existence,  independent  of  any  free  choice  by 


esislator  —  of  a  small 


1 g 


’SISRPSSTl 


comparison  is  established  in 


permanent  princrole.  w 


ive,  because  it  has  its 


tual,  human  nature  in  effect 


that  respect  ofjnan  for  man:  1  *  1 
riunTof  i7mterests , 5 J  that  is.  in  a  w 


consists.  Tt  is  also  jn  order  to  discover  that  justice,  at  least 

in  each  of  its  applications,  all  our  powers  of  understanding  may  be 


sive  reason,  but  also  intuition,  feel 


m  its  essence  an 


nature  of  man,  according  to  J.  Bonnecase,  is  related  to  Ga 
stated  bv  Bonnecase  himself.  Introduction  (2d  ecu.  no.  iS?, 
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present  theories  concerning  the  nature  of  the  “given”, _in  the  _law.  But 
pnor  toTny  discussion  of  the  nature  of  law,  the  ini tiaLcmestion  remains: 

Is  ^correct  to  sav  that  the  law  —  the  law  as  here  defined*,'  m  tlTsetfse 
of  a  societal  rule  of  the  state ■erT^twee  onlvin 

part?  Is  the  truth  not  rather  that  the  law  is  not  at  all  given,  that  follow- 
ing  the  logical  definition  of  the  “construed  as  a  work  produced  h\T* 
man^  the  j^w  is  wholly ^con^tr^d.”  d< 


fcmndationZ-*  » 

Contrary  to  prevailing  opinion.  we_ would  here  take  the  part  of  the 
theory  of.  iotgl  “construction”  and  try  to  prove  it,  first  negatively, 
through  a  critique  of  the  two  kinds  of  conceptions  of  the„^giyen,”  and 
then  in  a  direct  manner,  through  an  analysis  of  the  process  of  elabora- 
tion  of  the  law.,._ 


1 12. 


Critique  of  the  Doctrines  of  the  Popular  “Given.”  As  for  the 
variously  shaded  theories  deriving  the  “given”  fagrn  the  people,  it  is 
easy  to  reply  that  the_ppfffllf  nnt  qualified  in  legal  matters,  guy 

more  than  in  any  other  matters  whatsoever  —  philosophical,  scientific^ 
technical  —  to  decl3e  what  is  or  what  ought  to  be:  The  true,  the  good, 
the  iust.  the  useful.  Suppose  the  people  have  a  certain  opinion  on  a 
point  of  law,  there  is  nothing  to  indicate  that  that  opinion  would  be 
adequate  to  juridical  truth  lind^  that  ^e”7hrist  "  wouTd  tKerefore'  be 
under  a  duty  to  accept  it  as  the  unobjectionable  “given”  of  the  legal 
regulation.  Thejaw  is  not  a  matter _of  the  will,. of  masses  or  numbers:  it 


is  a  matter  of  reason.  This,  bvTBe  everyone  admits,  among  the 
people  and  even  among  theJegal  sociologists:  A^od^mariv  nf  thesp 
recognize  that  rert^jpopnlgr  tepdennVg  far  fronQnposmgJbligation. 
themselves  call  Jo^gss^ 

This  is  not  to  SayThat  the  people  will  always  be  wrong,  a  theory 
which  ^would  result  in  unduly  rejecting  aH  spontaneous  elaboration  of 
the  law  in  the  heart  of  societies'  notably  m  tae'njormr5f  custom^STfhe 
contrary,  it  is  impossible  to  deny  in  a  sa^ie  people  that  i^Lendow^  w^h 
a  certain  experience,  a  ratner  exact  senserot  The  law,  its  r^uTrements 
and  even  its  opportunities.  As  ( the  case  mav  be.  the  so-call^  ppp11^- 


embraces  not  only  the  ethical  values  but  all  social  values  whatever ;  see  notably  id. 
pp.  44-45-  As  for  Gurvitch’s  “normative  facts,”  defined  by  him  as  the  rules  deriving 
from  the  social  environment  which  realizes  them,  and  constituted  in  an  immediate 
fashion  by  the  intuition  of  reason  (“intuitive  positive  law”),  they  belong  rather  to 
a  sociological  conception,  yet  without  breaking  with  a  certain  conception  of  natural 
law;  see  infra ,  no.  126,  n.  x 9. 

*On  the  notion  of  the  “construed,”  see  supra ,  no.  98. 

*  See,  among  others,  P.  Esmein,  Le  droit  et  ses  sources  populaires,  in  Bibiio- 
theqtje  de  peuple  (Paris,  1942)  19-20;  equally,  Russo,  op.  at.  53-54. 
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law  may  show  itself  sometimes  inferior  and  sometimes  superior  ti q  the 
law  of  the  jurists. *  YerthlS^etinglhe  law  as  an  organ , does,  not  mjean 
creating  it  as  an  author.  ins  inadmiiiipIeT toji^ume  tHat  tLe  people  — 
the  collective  consciousness,  the  great_masg  -of  minds,  public  opinion 
—  are^, , not,  mere;  v  the  more  or  "less  well  inspired  .organ  of  ^  but  the 
supreme  source  of.  the  law,  at  least  as  far js"  the  jurist  is  concerned,. 
Whatever  may  be  thelormal^ongin  of  the  mode  of  formation  of  the  law, 
it  is  valid  sciStincgTyinilv  by  the  aTOTOTof  legal  reason  it  contains. 

In  Fhe  case  of  many^authors,  esp^allyTHiguiT^^  doctrine 

proceeds  from  a  preconceived  method  of  purerWexperimental  “positive 
science”  which  would  forbid  one  to  draw  the  “given”  of  the  legal  rule 
from  anything  but  observable  phenomena.  And  as  Duguit  refuses  to  see 
this  “given”*  in  the  observable  phenomena  of  statutes,  customs,  deci¬ 
sions,  “simple  modes  of  stating  the  legal  rule,”  he  is  reduced  to  searching 
for  the  authentic  “given”'  of  the  legal  rule  in  the  social  environment,  the 
state  of  consciousness  of  “the  great  mass  of  minds.”  Indeed,  on  the 
“positive”  level,  there  is  no  other  choice.  Either  the  legal  rule  is 
supremely  given  in  the  existing  law,  which  one  must  take  as  it  is,  save 
for  explaining  it  by  its  phenomenal  causes;  or  else  the  legal  rule  inhabits 
an  equally  observable  anterior  region,  which  can  only  be  the  state  of 
consciousness  of  the  people.  But  phenomenon  for  phenomenon,  why 
stop  at  the  state  of  consciousness  of  the  people  rather  than  at  the  ex¬ 
isting  law?  Because  the  latter  would  always  tend  to  conform  to  that 
state  of  consciousness,  which  would  thus  be  the  first  phenomenon  de¬ 
termining  the  other?  Yet  popular  nonconformity  may  be  encountered 
and  is  in  fact  often  enough  encountered.  It  even  happens  that  the  exist¬ 
ing  law  maintains  itself  against  popular  opinion,  indeed,  that  it  triumphs 
over  and  converts  it.  Where,  then,  is  the  ground  for  any  preference?  5 

Let  us  add  that  while  sometimes  the  state  of  consciousness  of  the 
mass  may  be  perceived  without  too  much  trouble,  it  is  still  more  often 
indiscernible,  either  because  the  people  are  divided  in  opinion  or  because 
they  have  no  opinion  on  the  problem  to  be  solved.  Where,  then,  lies  the 
legal  rule  if  not,  in  the  absence  of  public  opinion,  on  the  side  of  the  law 
in  force,  which  presents  at  least  the  advantage  of  effective  existence?  6 

*  There  is  thus  no  deprecation  here  of  the  spontaneous  elaboration  of  the  law 
by  the  people  in  favor  of  the  reflective  elaboration  by  sociologists  and  jurists;  cf. 
Rxjsso,  op.  dt.  33  et  seq.  There  is  reason  in  the  people,  and  spontaneity  does  not 
exclude  reason. 

5Cf.,  in  the  same  sense,  H.  Dupeyroux,  Les  grands  problbnes  du  droit ,  in 
Archives  de  philosophie  du  droit  (1938)  nos.  1-2,  pp.  43-45. 

*  There  are  still  other  arguments,  see  Russo,  op.  dt.  20-26,  who  refers  especially 
to  the  very  frequent  phenomenon  of  law  borrowed  by  one  people  from  other 
peoples,  at  24-25,  133-134*  On  this  phenomenon,  see  also  G.  del  Vecchio,  Vidie 
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Indeed,  Duguit  does  not  remain  true  to  his  own  point  of  view.  Further 
on,  and  repeatedly,  he  sets  up  as  the  supreme  principle  of  the  law,  with 
no  reference  to  the  state  of  consciousness  of  the  mass,  the  norm  of 
“social  solidarity/’  which,  though  perhaps  debatable,  is  fully  objective.7 

ii j.  Critique  of  the  Doctrines  of  Force.  The  law,  say  the  “realistic” 
thinkers,  is  nothing  else  than  the  will  of  the  stronger,  and  assuming 
competing  forces,  the  solution  will  be  given  by  the  equilibrium  of  the 
forces.  This  time  the  explanation  is  neat,  almost  cynical.  As  the  state  of 
consciousness  of  the  mass,  taken  by  itself,  was  a  cloudy  concept,  so  force 
is  a  tangible  reality.  One  clearly  sees  where  the  greatest  force  is  —  on 
the  side  which  the  pressure  indicates.  But,  once  again,  force  may  well 
impose  upon  the  legislator  any  legal  “given,”  whatever  pleases  the  in¬ 
terests  or  passions  which  it  serves.  By  no  means  does  it  follow  that  force 
is  qualified  to  “give”  to  the  jurist  whatever  there  is  that  is  valid.  Truth  to 
tell,  it  “gives”  nothing,  the  concept  of  the  “given”  implying,  after  all, 
the  idea  of  a  solution  endowed  with  a  virtue  of  its  own.  Now  force  is 
content  to  dictate  the  solution:  Force  creates  it.  Hence  there  is  no  more 
room  for  asking  if  the  law  includes  a  part  of  the  “given”;  the  distinction 
no  longer  makes  sense.  The  law,  synonymous  with  force,  is  neither 
“given”  nor  “construed”:  It  is  traced  back  to  an  arbitrary  pure  fact.8 


1 1 4.  As  for  Natural  Law .  the  Question  Arises  Only  with  Regard  to 
Juridical  Natural  Law .  If  the  “given”  of  the  law  could  not  reside  in 
facts  —  the  facts  of  common  consciousness  or  the  facts  of  power  —  does 
one  have  to  discover  that  “given”  in  the  “fund  of  moral  and  economic 


gBbute  vlflidiir 
enTo  deduce  therefrom  the 
d  to  govern  the  conduct  of  man  toward  others,  on  the  plane 
nterindividual  relationships  as  well  as  or/the  proper 


plane  (family,  state,  and  others groupingsL  But  the  question  in  that  case 

d’tme  science  du  droit  universel  compart,  in  Justice,  Droit,  Etat  184-185,  and 
the  studies  brought  together  in  2  Recueel  Lambert  Pt.  IV,  title  1  ( La  riception 
des  droits ),  pp.  581  et  seq . 

7  See,  e.g.,  1  L.  Duguit,  op.  cit.  §  53,  pp.  674-680,  ...  See  also  2  id.  §  8,  pp. 
54-55- 

8  The  ideas  negating  justice  have  already  been  sifted  by  Plato  with  very  pene¬ 
trating  criticism,  which  is  summarized  in  P.  Lachieze-Rey,  Les  idees  morales, 

SOCIAEES  ET  POLrriQUES  DE  PLATON"  37-49. 

*  Or  in  the  “notion  of  law”  of  Bonnecase.  See  supra,  n.  i. 
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is  one  of  the  fundamental  human  rule,  that  is.  the  moral  rule,  winch 
indeed. prescribes  respgct  for  the  riiht  of  another  (the  subject  of  com¬ 
mutative  justice  1 1Q,and  also.Lhe  CQnstituentxdncipies  of,  the  Regime _of 
the  ngcegsarv  societies  (familv  and  state),  the  <£ 
morals.  In  thfc^epcp.  there  a 

familial  natural  law,  anjjk  poetical  naturaliaw,!1  But  legal ^  rule  is  _ 

something  different  from  the  moral  rule.  The  former  is  the,  concrete,  rule 
laid  down  b\"th^tate-|pHet^(^^ its  subjects  from  the  viewpoint  of  its 
own  discipline 12  —  which  inridenldlyj^m  way  excludes >  J&e  jealjza^ 
tion.  not  merelvof  an  ^^ethical minimum,” as  has  been  said,13  but  of  the 
maximum  possible! "it  isllTso/^st  of  all,  the  rule  of  co^titutionad^nd 
admimsfraliv^Taw  conaSt^^  the peculiar  .principle 

of  that  discipline.,^ 

Ylte  question  then  is,  on  the  specific  level  of  this  kind  of  rule,  whether 
naturallaw  and  justice,  which. indee^^^  of  tbejnoral 

rule  ad  alterpn .  will  serve^Qually.as  the  “givgi^jt^ 
answer  is  in  the  affirmative  it  would  have  to^jS^dmill^d^thnXJ^  two 


le  same  “given”  and,  as  the  moral  rule  comes  first. 

that  th e 

■TromTH^^HiveFilt^^L-DosItive  determinations.  As  for 


trace^leLalm^ta.th£..same,ide^ 

ii  Nature  Furnishes  the  Jurist  with  No  Juridical  “Given”  No  Nec¬ 
essary  Rule.  Legal  experience  as  it  comes  from  the  general jpractjce  of, 
Ie~pslafl5p7^r^ 

Indeed,  it  is  seen  that  in  certain  cases  the  legal  rule  does, take  up  the 
initial  “given”  ot  natural  law  andlustice>.saye  for  suMe^^ 

Hn  other  cases  if^iscardsl or  modifies  it,  and  not  only 
etermmatibhrBuF also  in  a  much  more  radical  manner 


e  details  o 


bv  reversing  the  directive,  as  for  mstan 


wTeFs  1 


cuoation  with  security.  Sometimfi&usdeeda 


10  On  the  natural  character  of  the  moral  duty  of  commutative  justice,  cf.  St, 
Thomas,  Summa,  la  Hae,  qu,  94,  art.  2  ad  resp in  fine. 

n  On  these  various  applications  of  the  idea  of  natural  law,  see  J.  Dabin,  La 
philosophie  de  i/ordre  juridiqtte  positif  nos.  79-1 oS,  pp.  31 *-395-  The  concepts 
of  natural  law  and  of  justice  will  be  especially  studied  below,  Part  HI. 

15  See  supra ,  nos.  8-13. 

13  G.  Jellinek,  Die  sozialistische  [sozialethische]  Bedetjtung  yon  Recht, 
Unrecht,  Strafe  {2d  ed.  Berlin,  1908)  45—59* 

u  See,  e.g.,  J.-T,  Delos,  Les  caracUres  essentiels  de  la  rhgle  du  droit  positif ,  in 
Droit,  Morale,  Moeurs  2 12-2 14:  .  .  . ;  see  also  218-219. 
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law  consolidates  ,tfa&_established  or  acquired  fact,  even  where  such 
establishment  or  acquisition  ma^HTaveTta^^ 

law  and  justicTTidea^of  security  in  society!,  disposes 

and  shapes  the  foxm^^its  ruleJhatlt  may  operate  surely  and  with  the 
nmimum^^  if  natural  law  aricT jusKce"^ 

thereby  (i&ea~ef -legal  securTty)~^~Wh^  to  ^say^thaCthe" 

iunsT^lks^^  law  and  ju^tke^that  he  manw 

.certain  freedonTof  choice  with  regard  to^themL-. 


Hence  the  mandatory  “given"  becomes  optional,  that  is  to  say,  it 
ceases  to  be  a  given,  a  solution^  as  to  turn  into  a  datum,  viz.,  one  of 
the  elements  of  the  problem.  An  important  andcapitaT,ilim^ 
wh^'muld  even  furnish  the^irnleJl-the  “princifilfer^s  GjnoaYS..but 
which  by  reason  of  the  possible  “exception"  leaves  rST"IessToom  for 


st  does  not  cease 


to  conform  to  na 


_  msmsats  pmp^.la.iJxeJegal 

order?  ^  Notwithstanding  its  success,  this  f orrmifa^haria^^^  * 

false  conclusion.  T4  oapplyan  exceptio^oXprinciple  is  not  to  translate 
it, "to  be  inspired  by  it,  or"even  to  adopt  it;  it  is 
it,  at  least  m  the  case  underjcoi^emplation.  The  principle  remaias^safe; 
but  it  is  illogical  to  suggest  "that  in  decreeing  the  exception  one  continues 


18  On  the  various  applications  of  the  idea  of  security,  cf .  G.  Radbruch,  La  sicuriti 
en  droit  anglais ,  in  Archives  de  philosophie  dtt  droit  (1936)  nos.  3-4,  pp.  88-89. 

18  It  is  understood  (see  supra ,  no.  99)  that  the  term  “jurist”  includes  not  only  the 
professional  lawyer  but  all  those  who,  even  among  the  people,  collaborate  in  making 
law,  as  in  the  formation  of  customary  law. 

17  See,  e.g.,  G.  Reward,  Le  droit,  l’ordre  et  la  raison  (Paris,  1927)  134:  .  .  . 

18  Cf.,  in  this  sense,  M.  Djuvara,  Le  but  du  droit ,  in  3  Annuaire  de  l’Instittjt 
international  de  philosophie  du  droit  (1938)  97—104,  especially  concerning 
<(legal  technique,”  at  100  et  seq.  .  .  . 
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to  apply  the  principle.  Further ,  if  the  legale  order  has  its  own  needs  and 
requirements,  capable  of  influencing  the  content  ofjts .  rules^xa Ihe^ioint 
of  dictating  exceptions  to  the  "given''  of  the  principles  of  natural  law 
and  justly  tfogf  pgQues.ihai  the  Wal  rule,  unlike  the  moral  rule,  isjiot 
gu  hj 1  n ed  pur  elyhy .  this  '* given,"  that  it  obeys  other 


ii6.  Undue  and  Illogical  Extensions  jyj  the  Idea  of  the  Natural 
Juridical  “Given.'L  True,  ills  claimed  onecanescape  tiie^5jSculty¥y 
embracing  within  natural  law  amiiustice  not  only  theJaTviand^  justice. 
buTalso  in  a  general  manner  all  that,  is  required  by  life  in  society.  Thus, 
th e  -need  of  security,  in  society  and  in  theTaw  itseiLjs,, rangecLamong  the 
requirements  of  natural  law  and  justice.  Is  life  in  society  not  postulated 
by  nature,  and  hence  do  not  its  requirements  belong  to  natural  law?  On 

is  ~suho^  do  not  the  social  requirements  of  security  take 

precedence  o\^r  tHe  particular  right?  Therefore,  when  ^jurigicalTaw 

1  "r pn I Vp*  a* ”  r 

ljtoihdjustice.  In  that  wav  it  is  thought  to  mask  the  conflicts,  if  not  the 
antino^es^of  needs  and  principles  which^mM-  th.eJheai  ot  social  life ; 
s5£S*Se  principle  of  justice  on  the  one  hand,  which^emands  respect 
for’amliiij^^^  on  the 

other  hand,  which  sometimes  demands  definitive  or  provisional  recogni¬ 
tion  for  tp^rappe  —  ^ mattfer s"!ittle ^  "ofXst^^  to 

justice  (an  unjust  state  of  facts  or  even  an  unjust  rule,  hoc  sensu ).19 

RnFfirst  it '  will  bejfljS^  iespeit~fur  justh-c, 

iusticeTis  as  essential  to  society  as  is  the  concern  with  security.  A  priori, 
sfiriat  notice  inclines  us  more  to  the  side  of  security  than  to  that  of 


5tSk«»»w 


ESEBE 


give”  any  solution^  nor  even  an 


rinciplc  of  solution.  It  sim 


ins  into  acco 


from  the  viewpoint  of  the  general  good.  And  it  is  the  statesman- jurist, 


not  the  theorist  of  natural  law  and  justice,  who  will  make 
Indeed  if  the  ^given”  which  is  Invoked  does  not  correspond  jto 

"See,  e.g.,  G.  Renard,  La  theorie  de  institution  4$  et  seq.;  J.-T.  Delos,  les 
butsdu  droit ,  3  Annuaire  {supra,  n.  iS)  40-47  *  *  • 

20  Cf.,  in  the  same  sense,  P.  Cuche,  A  propos  du  u positivisme  juridique”  de 
Carri  de  Malberg ,  in  Melanges  Carre  de  Malberg  (1933)  76-79;  the  same, 
L Elaboration  du  droit  penal  et  Virriduciible  droit  nature!,  in  3  Recueil  Geny 
273-274.  M,  Cuche  has  not  read  me  well  if  he  believes  I  ever  maintained  anything 
else;  see  Pour  une  metUeure  terminologie,  in  Archives  de  philqsophie  du  droit 
(1931)  nos.  1-2,  pp.  19S  et  seq . 
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uniform  directive,  even  an  abstract  one,  if  under  the  sound  of  a  single 
name  —  tTnaturai  lawT*"^  justice”  —  it  assembles  multiple  directives,  of 
contradictory  contents,  without  fuinishing'a  clue  to  the  choice,  it  is  vain 
to  speak  of  a  t1given2rThis  “given^which  supplies  neither  a  solution 
nor  the  principle  of  a  solution,  is  no  longer  r eally  yen ”  W 1  thTeianT^ 

to  t£e“given7”^ "there  will  perhaps  Jbe  a[pen5:armethod ,  complex  at  best, 
of  elaboration  of  the  la^j^recti^'orwg/AQd),  but  by  no  means jwhat 
one  expected  and  was  promised,  to  witTsoTuHohs  or  principles  of  solu- 
tionslndkatin^  the_wa£p^np1  e  arejto  hehavp.  fa  .short, 
included  in  the  rule  (directive 

117.  PifferencA  Between  the  Pi&imkjLLez.aL “Given”  and  the  “gg- 
vealed  Given”  of  the  Theolaemis.  Such  is  the  case,  mutatis  mutandis \ 
as  reggfdslfie  ^revealed  given”  of  the  theologians ^  which  'does' seem  to 
have  Inspired  tEememe  of  the  legar^given.??  The  “revealed  given”  con¬ 
sists,  indegd^of  solutions  in  the  proper -sense.  verities  of  dogma  and 
morals  whicn  form  the  entrusted  deposit  of  Revelation  committed  to 
theTaFe>^tTe"^liFc1rth'at  is' their  m r prpreter.  SuchlTnoTthe  case  as 


from  natural  law  and  justice, 


21  The  same  objections  militate  against  the  theory  of  Russo,  op.  cit according 
to  which  the  “given”  of  the  law  would  be  constituted  by  the  scientifically  analyzed 
^social  reality”  .  .  . 

“These  differences  are  omitted  in  the  parallel  drawn  by  G.  Renard,  La  phuos- 

OPHIE  DE  X’lNSTITUTION  2  99-3  01. 

*  See  1  Duguit,  op .  cit.  (3d  ed.)  §  10,  pp.  109-110, 

“See,  as  to  respect  for  engagements  and  reparation  of  unjustly  caused  wrong,  L. 
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it  will  be  shown  that  these  solutions  arg  iq  ng  wav  “given”  to  the  jurist^ 
not  evelTBy^tr^fff^^  of  diverse  determina¬ 

tions '  an(L&TrfflfinnsJtKaiIhe^^ 

construct  e  shall  deaLwilLt^ioilowing  three 

great  rjles_oIlhe  Code  Napoleon  dominating  the  law,  of  property  inter- 
esl5L~^|Ei&feL-  QM&rshig.  .freedom  ,q{  xoiitract^ncLreparatioiL,  for 
iniudeOSTto  fault. 


1T9-  Reste.ct  tor  Ownership.  Incontestably  the  Code  Napoleon  pro- 
tects  ownerships  least  in  principle,  but  not  by  vfrt”*  nf  *  ” 

To  begin  with,  it  would  be  difficult  to  maintain  that  the  principle  of 
ownership  is  given  in  the  state  of  consciousness  of  the  mass,  No  institu-  _ 
tion  is  more  stronglylTehated  jhan  ownership,  not  onl v  in  its  detftflg  but 

also  jaJML-since  a  jxarty  exists called  communist,  whose  program _ 

^antemplates^.  common  ownership  of  the  means  of  production  (social- 
lfca&w^a  tjon^ )  .25  Contrariwise,  those  who  hold  with  natural 
law  and  justice  have  little  trouble  in  proving  that  private.J3MetshiP^. 
eveiT  extended_,tQ . ,  the,,  mfiaaa^  indeed  „  required 

the  nature  of  things  and  fay  adust, consideration  of  the  individual  right.26 
Does  it  follow  that  the  solution  is  “given.”  ia  the  jurist  If  only,  in prln- 
cipiranTiaye" for  exceptions73iflL,anv  leasUiot  qjriori^ 

Thjjels^^  the  rukoinatoal  law  and  justice,  which 

seeks  priva^dimership.  and  the  rule  oLlezaLprolection.  j*L  ownership 
by  way  or  codes,  tribunals,  and  public  force.  At  the  outset,  passage  from 
the  rule  oT natural  law  to  die  feeaTrule  implIes"Tnew  control  and  con- 
s^quently  a  are readily 

admits,  where  hesitation's*  not  permitted,,  so  stronglyjndicated  does 
legal  protection  appear ;  thus^  the  principle  of  private  ownership,  agd 
for  that  matter  all  elementary  applicatro^  commutative 

justice,  thel^ht^toIi|e,  to 
or(fer  would  Beln^^eriiif  the  mdiyl 


imrnmm* 


Le  Fur,  La  theorie  du  droit  naturel  depuis  le  XV He  sieele  et  la  doctrine  moderne ,  in 
1 8  Recueil  des  cotjrs  de  l’Academie  de  droit  international  de  la  Haye  (1927) 
3S9.  Concerning  the  precepts  0!  natural  law  among  the  ancient  writers,  cf.  Grottos. 
Le  droit  de  la  guerre  et  de  la  pain  (transl.  by  Barbeyrac,  Basle  ed.  1768), 
Discours  preliminaire  §  VIII ;  J.  Domat,  Trait&  des  lots  civiles  chap.  V. 

35  Will  it  be  said  that  ownership  is  consecrated  by  all  legislations  and  by  that 
token  belongs  to  the  jus  gentium  ?  But  the  jus  gentium ,  the  pretended  product  of 
collective  reason,  may  have  its  opponents,  today  as  of  old 

26  The  “nature  of  things”  and  “natural  law”  are  here  spoken  of  in  a  wide  sense, 
which  does  not  exclude  the  work  of  reason.  But  according  to  tradition  ownership 
belongs  to  jus  gentium  rather  than  to  natural  law  sensu  stricto,  see  infra,  nos  203- 
204,  212. 
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defense  on  the  part  of  public  authority.  This  does  not  prevent  protection 
from  being  accorded  only  soHaJ~d^  the 

thatjhis  pro tection  be  reairzablFand  efficacigugj^:  in,Tshortj  conformuj^ 
to  ih^^pecxSoguSScal  laws7^1^ 

Once  this  uniformity  is  recnprn welLsav  to  it  is  the 
legislator^  moral , duty  —  oiie^oLnaturMJ^^^"J^stice  — ^4p,sanction 
the  principle  of  private  ownership.  But  it  ism-QL.bjecau5e.Jdie  moral  duty 
commanJslMch-^altitude  of  &eJegisljlpr  io^regard  to  the  law  that  the 
solution  is  “given.”  It  isjiot  given  by  its  jnherent  virtue  but  solely  as 
the  conclusion  of  a  judgment  reached  by  the  jurist  in.lha. aixomplish- 
ment  ofJik.nmDer  task.  Differences  of  opinion  may  alwavrentaiTSnore 
or  less  essential  differences  in  the  content  of  the  rules,  whlch-is  a  sufficient 
foundation  lor  ttie  theory  of  the  autononiiLJoiJl^sitive”!^^ 
tojhe  “given”  of  natural  law.  In  other  wordSj  and, in  brief^ap^  from 
the  philosophical  and  moral  conppptinn  nl^roer^hip^whk 
reptmr>  of  natural  law.  Jhere^exists-aJas&famT^  ownership 

which  no  doubt  borrow^  from  th&iam&&h^  ownership  pnrlpr 

a  certain  aspect  particular  ends  a,n[l  proper 

means  of  IheLSiLCSscMme.27 


120.  Ownership  Is  Far  from  Always  Enjoying  the  Protection  of  the 
Law.  Furthermore,  insume  siluHtldllS  "very  legitimately,  .for reasons  0f 
sociaJ  order  or  of  legal  technique,  ownership  such  as  natural  law  con¬ 
ceives  it  will  not  enjoy  the  protection  of  the  law.  Such  is  the  case  of 
prescription  in  favor  of  one  who  is  in  possession  in  had  faith,  resulting 
in  a  denial  of  protection  to  the  unjustly  dispossessed  nwner 
case  of  freedom  of  contract,  impjjaag  a  denial  oi  protection  to  the  owner 
unjustly  suffering  as  a  result  ot  his  contract.  Mere  “exceptions,”  it  will 
be  said,  to  a  principle  that  remains  intact  and  continues  to  impose 
itseh  as  “given”,  notwithstanding  the  exceptions  —  or  again  ~mere 
“adaptations”  of  the  principle  of  respect  for  ownership  to  the  require¬ 
ments  of  security.  But  theselire  log^h  attificesT^rbal  arrangements.. 
The  truth  is  rather  that  one  has jfc> ^  conflict  between  two 

principles  equallvvalM^^  the  law  —  thejarinciple  of  respect 

for  ownership.,  and.,. the,  principle  of  security  —  a  Conflict  whicETthe 
jurist  in  the  particular  case  resolves  by  according  oreierenCe  to  the 

i  .  t  i  ii  1 1  n i .in ■■■■  ]  ■  H  i  n _ 

^ 27  Especially  as  to  the  “superficial”  character  of  the  legal  conception  of  owner¬ 
ship,  see  supra ,  no.  92. 

28  See  J.-A.  Robilliard,  A  propos  d’un  con  flit  entre  le  droit  civil  et  la  lot  de 
VEglise  relatif  a  la  prescription  acquisitive ,  in  1  Bulletin'  thomiste  (1931-1933) 
Notes  et  communications  193-198:  .  .  . 
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principle  of  security,29  For.  it  must  be  repeated  .^principle  that  is  given 
only  save  for  an  “exceptioirHb  ^ TriTfie^ ( or  save  for 
ari  ^aHapTation”  actually  equal  to  an  '^exception”)  may  well  remain  a 
priSciple,  i  iUs  no  longer  an  [inescapaBIe]  ‘'given?5  since  it  is  subjectto 
examination  and  possible  rejection.  After  the  yarisfs  decision  before, 
tHougEJ  the  principle  of  ownership  remains "77gu:en?r"as'  a^pfmcipTe^of 
natural  law? as  to  their  conductTanSTthe 
moralist  who  con^r^T'jlie  moral  thailhe 

"given5:  oi  ownersBrr  continues  to,  bincLonas^^nscipnce  riotwitl^and£ 
ing  the  defect  of  legal  grotection,~afe  -least  Wtii.thT pronouncememjdX 
^Jjidge^  ""  ~ . ' 


12 1.  Freedom  Oj  Contract.  This  rule  |f>t  frppdnrn  of  rnntrarl]  means. 


in  law,  tnat  contracting  parties  are  free  to  do  as  much  and  by  such 
contracts  as  they  pleasa-”  provided  that  such  contractl  are  lawfully 

coiHudedlm^  Taw  (an  "express  pToyisionl . nor^ 

public  policy  or^p^nj^morals.  Now  it  is  inexact  to  claim  with  Di^uit 
that  the  principle  of  contractual  freedom  would  be  c\given'.ri»^hg  state" 
of  (Consciousness  of  the  mass,  since  one  encounters  mai^a^parj:^an  of 
the  “prescribed  contract5  5  or  at  least  of  one  control! edT  eh^ef^by  the 
admfhls'trallon^orby  a  corporative  bodu.-ar  by  woi&Lbfi 

eai^lv  wrpng  tn  gpe,ia>ii^ed^gi  of  contract  a  principle  of  natural  law 
and  justice^  if  that  amounts  to  interpreting  it  as  a  complete  immunity 
excluding, if  onlyin  principle,  any  intervention  by  an  authority  to  verify 
the  content,  motives,  or  pun)oses^TSe”cohTra^  A .  limited 

contractuaTautonomy  may  avail  itself  oLnaliii^.  ,lawlon  the  ground  of 


the  importance  of  individual  liberty,  which  indeed  postulates  for  Jhe^ 
human  individual  a  certain  pvtpr.ngl  rnagt^n/  nypr  his  acts  and  interests.. 
Yet  freedom  of  contract  musFrespect  not  only  laws,  public  policy,  and  . 
publlc  morality,  but  ng£Fan3  justice:  Commutative  justice  which  re¬ 
quires  equivalence  of  performances  in  exchange — just  wages,  iusL 
prices  —  and  social  or  legal  justice  which  does  nottolerate  nuisances 
or  dangers  to  the  general  good;  in  short,  ail  that  is  opposed  to  a  liberal 
economic  Teglme  where  pure  liberty  would-be  proclaimed  as  a  principle, 
and'Trartfcularly  a  principle  of  natural  law  and  justice.  JtiericFno 


28  By  the  same  reasoning  must  be  understood  the  example  of  the  deposit,  taken 
from  Cicero,  De  omens  3,  25,  9$,  by  St.  Thomas,  Summa,  la  llae ,  qu.  94,  art.  4 
ad  resp.,  art,  s  ad  resp.;  see  also  Ha  Hat ,  qu,  62,  art.  5  ad  1 ;  qu.  120,  art.  1  ad 
resp.  .  .  .  Cf.,  ,  .  .  Domat,  Traite  des  iois  chap.  XI,  21-22. 

90  See,  generally  in  the  same  sense,  .  .  ,  Desqueyrat,  La  part  (Timmuable  et  de 
variable  dans  le  rigime  des  Ubertis ,  in  La  liberie  et  les  liberies  dans  la  vie 
socials,  proceedings  of  Semaines  sociales  de  France,  30th  session,  Rouen  (193S) 
184  et  seq , 
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ground  of  natlirfd-V"  anrl  jn^icp~prpvr*ifa-^ntr-irtii-il  f^ppHnm  from 
bemgsubjected  in  its  exgmsetq  a  more  or  less  vigorous  control  or  even 
tr>~va r'inTi? restrictions  ffetmecLtCLDrevent  its  abuses.  The  contrarvisTrnp 


for  or  against  intervention^ 

appear  in.£Seo5  . _ 

from  the  point  of  view  of  s 
tb 

the  principle  of  faith  in  the  pledged  word ;  I 


way 

jurist  eithgi 
to  choose  between  the  solution  of 


matter  of  opportunity,  r 


which  is  his,  it  is  for  him 


i 


122.  Reparation  for  Injuries  Due  to  Fault.  The  problem  here  lies  less 


in  the  principle  ot  reparation  for  injury  done  to  another  man  m  the 

The  Injury'!  we  are  told,  must  be  the 
"ground  of  reparation:  Such  would  be 


the  norm  or  direction  “given”  to  the  jurist  in  his  task  of  elaborating  the 


legal  system  of  responsibility  m  part.  ±sut  again  it  cannot  be  at  all  said 


that  the  requirement  of  fault  is  admitted  by  the  mass  of  minds  nor  yet 

the  mass 


a.pJ3Jhft^dherents 

oF responsibility  for  fault,  or  subjective  responsibility  (this  is  the  tradi¬ 


tional  doctrine)^  and  those  of  responsibility  without  fault,  or  objective 
responsibility.  On  the  other  hand,  if  all  fault  bv  definition  implies  falling 
short  of  a  rule  of  conduct,  there  is  occasion  to  distinguish  between  voi¬ 


ced  willfully,  and  invo 


which  implies  no  will 


of  natur 


o  voluntary  fault,  jurists  show  themselves 


re  exactmg>4allnwi»g  an^alreadv  long  tradition:  Involuntary  fault 


y  igipfud^c^  or  negligence  (quasi-delict ),a  gives jise 

81  Thus  in  our  days  we  observe  a  tendency  to  admit  breach  as  the  general  prin¬ 
ciple  of  rescission  of  contracts,  at  least  of  commutative  contracts  with  no  aleatory 
element;  see  G.  Ripert,  Le  regime  democratiqtje  et  le  droit  civil  moderne 
(Paris,  1936)  no.  93,  pp.  179-181 ;  E.  Demont&s,  Observations  sur  la  thiorie  de  la 
Usitm  dans  Us  contrats,  in  Etudes  de  droit  civil  A  la  memoire  de  Henri  Capitant 
(Paris)  171  et  seq . 

*  [In  the  sense  of  the  term  in  Roman  law.] 
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to  civil  responsibility  in  tort,  ^nmptlmes  even  to  penal  responsibility  (as 
in  homicide  oxJiQdily  injuries"  ) .  A  funds- 

mental  divergence,  the  meaning  of  which  can  only  be  the  following:  If 


st.  at.  lea 


for  injuries  caused  to  private  individuals  hv  the  execution  of  public 
WQjd^etc.  TSere  is  here  neither  an  “exception”  from  nor  an  “adapta¬ 
tion”  of  the  principle  of  fault.  The  rule  is  dSen^^ 
difference  of  situations.  It  is  thus  wron  ^ 


Rwin 


igg  SiiSSSB 


‘construed.”  by  way  of  casuistry.^ 


Section  3.  The  Law  Is  “Prudence”  and  Consequently  Construed 


WiIXtflf/fXtmWtJ/MXjirjH/*! 


Given”  To  sum  up, 
the  theory  of  a  legal 4 ‘given.”  consisting  of  an  elementary  rule  oLconduct 
subject  of  purely  speculative  knowledge,  cannot 


stand  the  test  either  of  a  rational  critique  c 


ssupne  cannot, 
in, favor  of  positive  science  or  of  a  sort  of 


e  grounds  entitling  the  mass,  no 


to  create  it  by  a  necessary  identification  of 


32  Thus  it  does  not  suffice,  as  to  article  13S2  of  the  Code  Napoleon,  to  speak  of  a 
central  idea  —  of  security  or  of  justice,  according  to  the  interpretations  —  thought 
to  be  at  the  center  of  legal  terms  such  as  “human  act,”  “fault.”  or  “reparation”;  J. 
Delos,  Les  buts  du  droit ,  in  3  Annuaire  de  lTnstitut  international  de  pkilos- 
ophie  du  droit  (1938)  38;  see  also  163.  Neither  could  one  characterize  legal  solu¬ 
tions  in  the  matter  of  civil  responsibility  as  “even  morally  exceeding  the  normal 
requirements  of  individual  or  social  ethics,”  F.  Russo,  op .  tit.  53,  initio,  .  .  [Art. 
13S2  of  the  Code  Napoleon  provides  as  follows:  “Any  human  act  whatsoever  that 
shall  cause  damage  to  another  shall  oblige  him  by  whose  fault  it  has  occurred  to 
repair  it  ”3 
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law  in  force  does  not  always  coincide  with  jh&state  of  consciousness  of 
the  mass:  Between  the  two,  a_struggle ^revaifej  frQm  whiSETlDomdar] 
opinion  does  not  always  emerge^vtclorlous.  As  fornaturaLlaw^-  one 
cannot  well  understand  this  *given”  that  is  obligatory  forJhe.  jurist  but 
only  “in  principle^”  which  leaves-intact-th p  farnlly-Jri  jiidge^oLjhe 
exception  and  consequently  to  set  aside  the^ringple^Actually,  the 
luristoRc^  lavmg  down  rulesilconstmed!’ 

according  to  the  requirements  of  his  own  order,  whidiis^fee-fegalnorder 
and  not  the  orderTof  natural  law^or  of  justice.1 

To  iQeet  this  critique,  the  observation  is  made  that^  the  “given” 
always  implies  a  certain  cdhceptual  efaboration  orTthe  part  of  the  under¬ 
standing  intelligence,  which  is  more  or  less  important  according  to~the 
subject  matter. _vet  the  “given”  that  is  thus  elaborated  does  not  for  that 
reason  merit  the  name  of  “construction.”  2  A  perfectly  exact  observa- 
tion:  The  “given”  elaborated  bv  science  still  remains  a  “given; ”  as  has 
been  said.3  But  contrary  to  what  happens  for  the  theologian,  the  moral¬ 
ist,  the  scholar,  there  is  ,m  the  case  of  the  jurist  not  a  conceptual  elabora¬ 
tion  of  something  “^iven?L=j3^flre.vealpd  given.”  a  “given”  of  natural 
law,  a  raw  fact  —  but  a<veritabife  “construction^*  which  is  not  limited 
to  conceptually  elaborating  a  “given,”  but  which  elaborates  its  object 
and  Hence  construes  it.*  The  legal  rule  is  in  no  way  “given”  in  or  by 
science,  philosophy  or  morals.  In  substance  as  in  forifl  arid  down  to  its 
most'essential  directives,  it  rs  the  prcdiix±iiL£L.special  elaEoradorTwhich 
is  the  law’s  own  work.  Thus  one  can  explain  why  the  jurist  may  affix 
not  only  “adaptations”  but  also  “exceptions”  to  what  is  claimed  to  be 
the  legal  “given77 *  derived  from  nature:  He  is  the  master  of  his  construc¬ 
tion.  No.  matter  how  “natural”  a  principle  may  be  morally  or  socially, 
the  jurist  may  nave  valid  reasons,  not  indeed  to  contradict  it,  but  not  to 
let  it  •Qftss  .as  a  rule  inhis  construction 

124.  The  operations  of  Ji±mt  Belong  to  Practical  Reason ,  Espe - 
dally  to  Prudence .  Is  say  that  T  the  operations  01  tEFjurfet  in 

construing  the  law  (^pragmaticus  legum)  6  mav  noLhe  acts  of  reason? 

1  Contrary  to  L.  Le  Fur,  Regies  ginerales  du  droit  de  la  paix ,  in  Recueil  des 
COTJRS  DE  L’ACADEMIE  DE  DROIT  INTERNATIONAL  DE  LA  HAYE  (Paris,  1 93 6)  1 85.  .  .  . 

2  R.-G.  Renard,  La  philosophie  de  l’instittjtion  (Paris,  1939)  100,  n.  2:  .  .  . 

8  See  supra ,  no.  98,  text  and  n.  4. 

*  St.  Thomas  compares  the  legislator  to  a  weaver,  Comm.  Polit.,  bk.  Ill,  lesson 

3,  and  to  an  architect,  Svmma,  Ila  Ilae ,  qu.  47,  art.  12  ad  resp .,  in  fine. 

6  Cf.,  in  the  same  sense,  Desqueyrat,  op.  cit.  in  La  liberte  et  les  libertes  dans 
la  vie  sociale,  proceedings  of  Semaines  sociales  de  France  (Rouen,  1938)  184- 
191,  passim . 

6  The  expression  comes  from  Vico, 
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d4d 


Not  at  all;  but  thgvare  acts  of  practical  reason.  Tapding  toward  a  cer- 
tain  end  of  practical  order,  to  wit,  the  good^organization  ^of^sodaJLTlPlar- 
tionsbips^  the  elaboration  of  the .  law  depends^.pot  ^o^speculatve 

ciselv.  as  the  good  organization  of  ..social.  relationships  touches  up.on.ihe 
good  of  human  life  in  general,  the  action  ordered  to  that  end  belongs 
essenUaijvJo  jorudence^  atjeast  for  the  substance  of  the  rule  Tfjiot ~fory 
its^ external  ^ make-up^  I f.  aorording  to  Jhe  _  ancient , t  definition^ the 
subject  matter  of  prudence  is  the  discernment  and  effective  realization 


legalxnl&i.  * 

Is  it  not  in  view  of  this  duty  of  his  status  that  the  lawyer  is  called 
“pnijent^  ancTTEat  ^lunsprucience77  is  a  synonym  gflawS  clliirr^. 
prudence”  or  “legal  prudence”  is  one  of  the  sn< 


7  See,  in  this  sense,  St.  Thomas,  Summa,  Ha  Ilae ,  qu.  47,  art.  6;  also  arts.  7  and 
8.  As  opposed  to  prudence,  which  works  in  the  domain  of  human  a^ere.  including 
the  government  of  others,  art  and  technique  work  in  the  domain  of  jzcere ,  see 
supra ,  nos.  98  and  99,  with  notes  4,  5,  7. 

8  Cf.,  in  the  same  sense,  St.  Thomas,  op.  cit.  Ia  II ae,  qu.  95,  art.  3  ad  resp.:  .  .  . 

9  Cf.  F.  Senn,  Les  origxxes  de  la  notion-  de  jurisprudence  (Paris,  1926) 
6:  .  .  .  ,  pp.  17-24,  27-30,  45-43. 

10  On  political  prudence  on  the  part  of  the  rulers,  legislative  prudence  (legis- 
positiva ),  and  prudence  of  government  (regnativa^,  see  St.  Thomas,  Summa,  Ila 
Ilae,  qu.  47,  art.  12;  qu.  48,  art.  1  ad  resp.;  qu.  50,  arts.  1  and  2;  qu.  57,  art.  1 
ad  2. 

11  If  we  speak  here  of  legislation  and  legislative  prudence,  it  is  understood  (see 
supra ,  no.  99  and  no.  115  n.  16)  that  the  argument  is  not  limited  to  law  derived 
from  legislative  sources  alone.  Whatever  its  source  —  legislative,  judicial,  or  custom¬ 
ary —  whether  it  derives  from  professional  jurists  or  from  life  itself,  that  is,  from 
the  people,  the  law  is  prudence.  There  is  a  prudence  of  custom  which  manifests 
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value  and  their  opportunity  with  regard  to  the  ultimate  purpose  of  the 
legal  order. 

One  may  ask  if  civil  legislation  is  a  matter  of  justice  or  of  prudence.12 
~npQt inn  is  ambiguous,  for  one  must  distinguish  between  the  content" 


legislator,  the  statute  is  a  work  of  prudential  reason 


as  they  are  morally  bound  to  obey  theiaw.14 


125.  To  Say  “ Prudent ”  Is  Not  to  Say  “ Arbitrary .”  From  saying  that 
the  law  is  “construed”  wholly  and  down  to  its  foundations 15  it  does  not 
follow  that  construction  can  take  place  in  an  arbitrary  fashion  or  even 
with  the  freedom  of  artistic  creation,  precisely  because  it  is  a  work  of 
prudential  reason.  To  say  reason  is  to  say  submission  to  truth  in  all  its 
forms,  theoretical  and  practical.  To  say  prudence  is  to  say,  a  path  to 
follow  and  hence  a  method.  No  doubt  there  remains  room  in  the  concrete 
work  of  elaboration  for  a  certain  proportion  of  arbitrary  will.  But  the 
margin  is  enclosed  within  relatively  narrow  limits:  Those  which  trace 
the  unbreakable  “given”  of  external  realities,  on  the  one  hand,  and  the 
more  supple  “given”  of  the  method  of  elaboration,  on  the  other.  We  may 
also  note  that  on  reflection  the  idgtjhof  a  “given”  law  no  more  excludes 
the  arbitrary  than  that  of  a  “c<^nstrue^?  law  includes  it.  All  depends  on 
the  origin  assigned  to  the  “giveirTTFthe  “given”  is  in  the  consciousness 
of  the  mass,  or  a  fortiori  in  the  will  of  the  strongest. .the  law  thus  given 
will  indeed  exclude  the  arbitrariness  of  the  jurist  who  is  bound  by  that 
“given,”  but  not  that  of  the  consciousness  or  will  of  those  who  created 
the  “given.” 

But  let  us  look  more  closdy  at  the  limits  imposed  upon  construction. 


126.  The  Factual  Presuppositions  of  the  Jurist's  Legal  Rule .  The 


itself  in  the  spontaneous  but  nonetheless  reflective  steps  of  all  men  who  make  the 
custom;  so  much  so  that  if  custom  is  not  prudent  it  will  represent  bad  law. 

“See  St.  Thomas,  op.  cit.  Ila  Ilae ,  qu.  50,  art.  1  ad  1.  Cf.  qu.  57,  art.  1  ad  2. 

“Save  for  the  duty  of  legal  justice  incumbent  upon  the  rulers  to  carry  out 
what  legislative  prudence  dictates  to  them. 

MCf.,  in  the  same  sense,  St.  Thomas,  op .  cit.  Ila  Ilae ,  qu.  50,  art.  1  ad  1  in 
fine:  .  .  . 

M  It  will  be  seen  farther  below  how  it  is  construed,  under  what  points  of  view, 
which  will  bring  out  the  existence  of  two  stages  of  construction,  one  of  a  political 
and  social  nature  and  one  of  a  specifically  regulatory  or  juridical  nature;  see  infra, 
chap.  H,  nos.  131  et  seq .,  nos.  191-194. 
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jurist  does  not  draw  his  rule  ex  nihilo  a  and  he  does  not  build  it  up  in  a 
vacuum.  Like  any  rule  whatsoever  the  law  is  based  upon  facts.  By 
‘‘facts."  in  the  widest  sense,  we  understand  all  realities  whatsoever,  no 
matter  of  what  nature  they  may  be  or  to  what  discipline  they  may 
belong,  that  are  capable  of  interesting  the  jurist  in  elaborating  his  own 
system,  whether  as  underlying,  substructural  facts  or  as  surrounding, 
environmental  facts. 

This  definition  includes,  first,  the  facts  properly  so  called,  that  is, 
facts  of  the  Is  {San).  These  are  the  facts  concerning  man,  for  whom,  and 
also  by  whom,  the  rule  exists:  Physiological,  psychological,  economic, 
sociological,  political,  historical  ones;  facts  concerning  things  and  nature, 
with  which  man  comes  in  contact;  facts  concerning  God,  the  author  and 
sovereign  Lord  of  man  and  creatures.  All  the  sciences  —  sciences  prop¬ 
erly  so  called,  metaphysics,  theology  —  thus  become  “auxiliary  sciences” 
of  law.  The  truths  they  propose  are  for  the  jurist  so  many  precedent 
“given”  things  which  in  a  certain  manner  always  bind  him,  whether 
they  have  the  character  of  necessity  or  belong  to  the  domain  of  pure 
accident.16 

At  the  outset,  the  jurist  wall  accept  them  as  they  are,  being  unable 
to  change  anything  in  them.  He  will  even  take  them  as  points  of  de¬ 
parture  of  his  law,  by  way  of  conditions  or  presuppositions,  except  for 
translating  the  scientific  realities  into  concepts  manageable  by  the  use  of 
categories,  legal  presumptions,  and  other  processes  of  formal  legal  tech¬ 
nique.17  In  this  sense  it  is  exact  to  say  unqualifiedly:  Ex  facto  oritur 
jus ;  b  the  facts  are  sources  of  law,  generative  elements  of  legal  rules  and 
solutions.  For  instance,  that  paternity  is  not  susceptible  of  being  estab¬ 
lished  directly,  at  least  in  the  present  state  of  science: 18  that  material 
things  are  divided  into  movables  and  immovables:  that  man  is  endowed 
with  personality;  that  he  has  an  instinct  of  sociability;  that  in  the  ranks 
of  society  there  are  individuals  of  feeble  mind,  and  of  various  kinds  — 
these  are  inescapable  facts,  for  the  jurist  as  for  everybody,  which  entail 
consequences  in  the  field  of  the  legal  discipline. 

But  even  where  facts  depend  upon  the  free  will  of  men,  facts  of 
conduct  that  the  jurist  with  his  law  could  lay  his  hands  on,  these  facts 
continue  to  be  present  and  consequently  to  bind  the  jurist  by  reason  of 

*  [Out  of  nothing.] 

M  Of  course  there  are  disputed  verities,  disciplines  the  very  legitimacy  of  which 
is  contested  by  some,  such  as  philosophy  or  theology.  But  these  problems  transcend 
the  competence  of  the  jurist  as  such. 

17  See  infra ,  nos.  166  et  seq. 

b  [Law  grows  out  of  facts.] 

**  The  allusion  here  is  to  progress  that  may  result  from  certain  new  methods  of 
investigation:  blood  group  tests,  hereditary  bodily  traits,  etc. 
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their  existence  alone.  Whether  he  adapts  himself  to  them  or  approves 
them,  or  again  claims  to  rectify,  to  correct  or  repress  them,  they  are , 
and  by  that  token  they  count.  In  this  sense  again  the  statement  is  true, 
this  time  in  a  relative  manner:  Ex  facto  oritur  jus.  Not  because  the  law 
would  always  have  to  bow  before  the  facts  of  conduct,  since  its  mission 
is  on  the  contrary  to  appraise  and  govern  them;  but  because  these  facts 
can  exercise  an  influence  upon  the  decision  to  be  adopted  by  the  legis¬ 
lator.  This  is  so  especially  for  the  facts  constituting  the  social  environ¬ 
ment,  which  represent  the  surrounding  air  of  forces,  ideas,  interests  and 
wants,  always  moving,  sometimes  antagonistic,  in  the  midst  of  which 
the  law  is  to  evolve.  Now,  to  the  extent  that  the  facts  constituting  the 
environment  are  dependent  upon  human  freedom,  it  is  clear  that  the 
jurist,  before  assuming  an  attitude  with  regard  to  them,  must  endeavor 
to  comprehend  them,  which  presupposes  knowledge  and  experience  of 
that  social  environment.19 

127.  Moral  or  Technical  Precepts  and  Existing  Law  as  Presupposed 
Facts.  Nor  is  this  all.  The  facts  composing  the  “given”  that  precedes  the 
law  embrace  not  merely  the  facts  pure  and  simple  which  are  objects  of 
speculative  science.  They  also  embrace  all  the  rules  of  action,  without 
distinction  between  human  activity  ( agere ,  agibilia)  and  technical  or 
artistic  activity  ( facere ,  factibilia ).  There  exists  a  mass  of  techniques, 
belonging  to  the  most  varied  fields:  The  techniques  of  business,  of 
banking,  of  insurance;  the  techniques  of  building  machines,  tools  and 
apparatus;  the  techniques  of  ocean  navigation  and  of  air  navigation; 
medical  and  surgical  technique;  techniques  of  aesthetic,  scientific, 
literary  work,  and  of  legislative  work,  too,  etc.  For  the  jurist,  the  rules, 
procedures,  and  prescriptions  of  the  different  arts  or  techniques  are 
obviously  given  as  facts.  In  so  far  as  the  law  is  concerned  with  technical 
fields  the  jurist  is  consequently  bound  by  the  “given”  of  the  technique 
which  will  provide  him  with  the  basic  elements  of  his  construction.20 

The  same  remark  applies  to  rules  of  nontechnical  human  activity: 
The  rule  of  morals  or  the  rule  of  already  established  law  (facts  of  the 
Ought  ( Sollen )).  For  the  jurist,  the  moral  rule  is  given  not  only  as  to 
its  first  principles  of  natural  law  and  justice  but  also  as  to  the  ultimate 
conclusions  and  determinations  therefrom,  the  product  of  the  work  of 

10  This  is  the  whole  bearing  meant  to  be  attributed  to  the  maxim  Ex  facto 
oritur  jus.  There  is  no  question  of  “canonizing”  the  facts  without  more  and  erecting 
them  into  law.  That  is  the  equivocal  implication  of  Gurvitch’s  idea  of  the  “norma¬ 
tive  fact,”  a  purely  empirical  fact.  Cf.  F.  Russo,  op.  cit.  50  et  seq. 

20  See,  especially  as  regards  the  technique  of  insurance,  M.  Picard,  Laffaiblisse - 
ment  contractuel  du  contrat  d5 assurance ,  in  3  Recueil  Lambert  §  146,  pp.  161-162. 
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specialists  in  ethics.  Although  those  conclusions  and  above  all  the  de¬ 
terminations  are  themselves  in  part  “construed.”  what  is  thus  “con¬ 
strued”  by  the  moralist  becomes  “given’'  for  the  jurist.  The  same  holds 
for  existing  law  in  relation  to  the  work  of  elaboration  of  a  new  rule: 
For  the  construing  jurist,  the  exist  ins  law.  which  is  itself  in  its  entirety 
“constrain  becomes  a  legal  “given'*  inasmuch  as  it  is  a  historical 
r£adrtyrAnd  it  is  quite  certain  that  the  jurist,  in  making  his  rule,  could 
not  detach  himself  from  this  historical  legal  “dven."  whether  he  wishes 
to  complete  or  perfect,  or  even  to  reform  or  reverse,  the  existing  law. 

But  take  care  to  note:  These  latter  “given*’  factors  remain  prelegal. 
subject  to  auxiliary  sciences,  the  science  of  natural  law  and  morals,  the 
science  of  the  existing  law  or  of  legal  history.  Though,  they  may  very 
closely  touch  the  elaboration  of  the  law  —  which  preclude^  their  being 
called  “'metajuridical’*  —  yet  they  do  not  constitute  the  legal  “given” 
of  the  rule  to  be  construed.  This  is  obvious  for  the  preexisting  law.  since 
by  hypothesis  one  seeks  to  modify  it:  it  is  also  true  of  the  “civen”  of  the 
moral  rule,  of  natural  law,  and  of  justice.  The  jurist  receives  morals  and 
moral  solutions  as  “given”  at  their  specific  place  and^lK^Thasmurhrar 
they  are  a  mqraXi*'aMr>  doesInoFliaveTo “recSve’ them  as  a  leaal 

; k given ,  ’TEaF is .  as  a  completely  prepared  “given”  of  his  own  rule.  On 
this  new  level,  he  will  make  such  use  of  them  as  is  prescribed  by  the 
rule  of  prudence  related  to  his  special  work,  the  work  of  the  law  to  be 
elaborated.  Sometimes,  then,  prudence  will  dictate  that  one  sanction  the 
moral  “given,”  sometimes  it  will  command  a  different  attitude:  A  refusal 
to  intervene  or  a  new  arrangement  of  the  mpr^l  “givpn  lL^- 


128.  The  Kinds  of  the  “ Given ”  Enumerated  by  Geny .  This  is  the 
error,  or  probably  rather  the  ambiguity  or  the  misunderstanding,  in 
Geny’s  conception:  The  various  kinds  of  the  “given”  which  he  enum¬ 
erates,  the  natural  or  strictly  real  “'given,”  the  historical  “given,”  the 
rational  “given,”  the  ideal  “given,”  corresponding  to  the  varieties  of  the 
“given”  envisaged  here,  are  preexistent  not  only  to  “construction”  in 
the  sense  understood  by  Geny,  but  also  to  the  legal  rule  itself  taken  in 
its  substance.  These  kinds  of  the  “given”  are  in  reality  but  preceding 
data,  each  belonging  to  its  species.  i.e„  scientific,  technical,  or  moral. 
They  figure  among  the  elements  of  the  problem  to  be  resolved  by  the 
jurist.  They  do  not  furnish  the  solution  or  even  the  principle  of  the 
solution,  which  remains  to  be  chosen  and  construed  in  its  totality.21 

21  This  is  recognized  by  Geny  without  difficulty,  at  least  for  the  natural  or 
strictly  real  “given”;  see  2  Science  et  technique  no.  167,  pp.  371-376.  Does  he  not 
himself  speak  of  the  “data”  of  positive  law?  See  2  id.  heading  of  chap.  IX,  no.  166, 
p.  371.  See,  in  a  still  more  explicit  manner,  G.  Renard,  Le  droit,  la  logique  et  le 
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specialists  in  ethics.  Although  those  conclusions  and  above  all  the  de¬ 
terminations  are  themselves  in  part  "construed/’  what  is  thus  “con¬ 
strued”  by  the  moralist  becomes  “given"  for  the  jurist.  The  same  holds 
for  existing  law  in  relation  to  the  work  of  elaboration  of  a  new  rule: 
For  the  construing  jurist,  the  existing  law.  which  is  itself  in  its  entirety 
“construi^*  becomes  a  lesal  “given"  inasmuch  as  it  is  a  historical 
rfcafitjYAnd  it  is  quite  certain  that  the  jurist,  in  making  his  rule,  could 
not  detach  himself  from  this  historical  legal  “'given."  whether  he  wishes 
to  complete  or  perfect,  or  even  to  reform  or  reverse,  the  existing  law. 

Rut  take  care  to  note:  These  latter  “given*7  factors  remain  prelegal. 
subject  to  auxiliary  sciences,  the  science  of  natural  law  and  morals,  the 
science  of  the  existing  law  or  of  legal  history.  Thought  they  may  very 
closely  touch  the  elaboration  of  the  law  —  whicfT  precluded  their  being 
called  “metajuridical"  —  yet  they  do  not  constitute  the  Legal  “given" 
of  the  rule  to  be  construed.  This  is  obvious  for  the  preexisting  law.  since 
by  hypothesis  one  seeks  to  modify  it:  it  is  also  true  of  the  “given7*  of  the 
moral  rule,  of  natural  law.  and  of  justice.  The  jurist  receives  morals  and 
moral  solutions  as  “given"  at  their  specific  place  ^and"^ 
they  are  a  mojal^j^yn  "  Hp  does  not  have  to  recel\;e*  them  as  a  leual 
“givenT^thaTis.  as  a  completely  prepared  “given*7  of  his  own  rule.  On 
this  new  level,  he  will  make  such  use  of  them  as  is  prescribed  by  the 
rule  of  prudence  related  to  his  special  work,  the  work  of  the  law  to  be 
elaborated.  Sometimes,  then,  prudence  will  dictate  that  one  sanction  the 
moral  “given.77  sometimes  it  will  command  a  different  attitude:  A  refusal 
to  intervene  or  a  new  arrangement  of  the  moral  — 

128.  The  Kinds  oi  the  “Given”  Enumerated  by  Geny.  This  is  the 
error,  or  probably  rather  the  ambiguity  or  the  misunderstanding,  in 
Geny7s  conception:  The  various  kinds  of  the  “given77  which  he  enum¬ 
erates,  the  natural  or  strictly  real  “'given, 77  the  historical  “’given,77  the 
rational  “given,77  the  ideal  “given,77  corresponding  to  the  varieties  of  the 
“given77  envisaged  here,  are  preexistent  not  only  to  “'construction77  in 
the  sense  understood  by  Geny,  but  also  to  the  legal  rule  itself  taken  in 
its  substance.  These  kinds  of  the  “given77  are  in  reality  but  preceding 
data,  each  belonging  to  its  species,  i.e..  scientific,  technical,  or  moral. 
They  figure  among  the  elements  of  the  problem  to  be  resolved  by  the 
jurist.  They  do  not  furnish  the  solution  or  even  the  principle  of  the 
solution,  which  remains  to  be  chosen  and  construed  in  its  totality.21 

aThis  is  recognized  by  Geny  without  difficulty,  at  least  for  the  natural  or 
strictly  real  “given” ;  see  2  Science  et  technique  no.  167,  pp.  371-376.  Does  he  not 
himself  speak  of  the  “data”  of  positive  law?  See  2  id.  heading  of  chap.  IX,  no.  166. 
p.  371.  See,  in  a  still  more  explicit  manner,  G.  Renard,  Le  droit,  la  logique  et  le 
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True,  one  invokes  the  normative  character  of  these  very  data:  “The 
moral  and  economic  verities”  would  give  “directions,” 22  “the  social  life 
is  stirred  by  tendencies,  it  seeks  to  attain  ends”  so  that  “social  science, 
the  study  of  the  positive  given,  is  already  to  a  large  part  a  science  of 
norms.”  23  Without  failing  to  understand  what  there  may  be  of  “natural 
finality”  in  certain  social  realities  and  the  consequences  following  there¬ 
from  on  the  level  of  the  moral  and  economic  conduct  of  individuals,24 
the  question  —  always  the  same  one  —  is  whether  the  legal  rule  is 
lodged  under  the  same  roof.  Duguit  saw  things  more  clearly  when  he 
distinguished  the  social  norm  —  economic  or  moral  —  from  the  legal 
norm,  requiring  in  the  latter  the  distinctive  sign  of  a  particular  “re¬ 
action,”,  25  which  in  our  view  is  the  effect  of  the  prudential  judgment  of 
the  jurist.  To  pass  over  that  judgment,  claiming  that  the  norm  is  given 
in  the  social  reality,  is  to  deprive  the  legal  system  of  all  autonomy,  all 
specific  existence. 


i2Q.  The  “Given”  of  theMethod  of  Elaboration  of  the  Law .  But  what 
is  given  above  "all,  outsTSeof  the  precedent  facts,  is  a  method  of  elabora- 
tion  of  the  law,  consisting  of  certain  principles  evolved  by  philosophical 
reflection  or  legal  philosophy.  Different  irom  tne  solutions,  which"  in 
every^case  are  determined  by  (legislative  juridical)prudence,  the 
method  is  given  5v  sciences  science  turned  toward  action  since  we  are 
concerned  with  elaborating  the  law,  but  a  science  rhade  up  of  general. 


universal 
cases.  By 


principles,  which  prudence  has,  precisely,  to  apply  to, 
definition.,  the  principles  of  that  science  bind  thej 


_  principles 

j uns'f  in  a  necessary,  absolute  fashion,  with  no  possible 


any  sort.  In  nb-rnrr  nf  i  juridical  natural  law,  there" 
natural  legal  met  Hod,  representing  the  permanent  and  ifjvariablfc  prin¬ 
ciples that  preside  over  the  elaboration  of  the  law.26  ThisTnethod  the 


legislator  must  loliow;  this  method,  too,  the  judge  must"  follow  tcTthe 
extent  that  he  has  to  “act^as  a  legislator”  (see  Swiss  Civil  Code,  article 


bon  sens  (Paris,  1925)  14;  Le  droit,  i/ordre  et  la  raison  139  .  .  .  ;  La  theorie 
de  l’instttution  48-55,  65-66;  La  philosophie  de  destitution  30-33,  103-104. 

28  F.  Geny  as  quoted  above,  no.  iio. 

23  Formula  of  F.  Rtjsso,  op.  cit .  51. 

u  This  conception  is  basic  to  the  notion  of  natural  law,  a  rule  deriving  from 
the  nature  of  things,  that  nature  being  understood  moreover  in  a  sense  transcending 
pure  empiricism ;  see  infra,  nos.  203-205. 

28  L.  Duguit  as  quoted  above,  no.  107. 

28  In  this  sense  —  of  method  and  not  of  solution  —  must  apparently  be  under¬ 
stood  the  “rational  or  scientific  law”  of  Le  Fur,  Les  grands  problemes  du  droit 
(Paris,  1937)  x8r,  n.  1  and  citations;  equally  so  the  “notion  of  law”  of  Bonnecase, 
Introduction  au  droit  no.  138,  pp.  217-218  .  .  . 
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i )  ,c  whether  in  the  absence  of  a  formally  enacted  law  or  in  using  such 
discretionary  powers  as  the  laws  leave  with  him.  The  law  is  prudence 
and  consequently,  on  the  part  of  him  who  makes  laws,  it  is  action.  Yet 
neither  that  prudence  nor  that  action  is  blind.  They  are  preceded  by 
knowledge,  particularly  knowledge  of  the  field,  the  end,  and  the  condi¬ 
tions  of  the  action.  In  this  sense,  it  was  possible  to  write  without  para¬ 
dox:  “The  law  is  not  a  science,  yet  there  is  a  science  of  the  law.”  27  of 
established  law  and  of  the  law  to  be  established.  The  jurist  who  has  to 
“construe”  the  rule  will  begin  by  respecting  the  “given”  of  the  rules  that 
govern  his  own  activity:  That  is  the  first,  preliminary"  duty  of  legislative 
prudence.2S 

What,  then,  are  the  laws  of  legal  elaboration?  This  will  be  studied 
systematically  in  the  following  chapter. 

xjo.  The  “Given”  of  Facts  and  of  Method:  The  Idea  of  the  “Con¬ 
strued”  A  last  objection  confronts  us,  which  will  permit  us  to  state 
more  precisely  the  import  of  the  conclusions  of  the  present  chapter.  It 
may  be  formulated  as  follows:  If  the  prudence  of  the  jurist  must  be 
guided  by  the  “given”  of  the  social  facts,  on  the  one  hand,  and  the 
“given”  of  the  legal  method  on  the  other,  is  not  the  margin  of  indeter¬ 
minacy  narrowed  down  to  the  point  'where  the  pretended  “construed”  is 
ultimately"  reduced  to  a  “given”?  The  observation  will  seem  to  be 
strengthened  if  one  reflects  that  among  the  ways  left  to  the  choice  of 
prudence,  some  are  indicated  as  preferable  byr  reason  of  better  adapta¬ 
tion,  which  it  is  precisely  for  prudence  to  discern.  Now  is  not  to  discern 
that  which  is  more  clearly  indicated,  in  effect  to  know? 

We  may  answer,  first,  that  the  twofold  determination,  of  the  facts  and 
of  the  method,  does  not  preclude  the  indeterminateness  of  the  solutions 
which,  within  the  framework  outlined,  are  left  to  the  free  arbitrament 
by  the  prudent;  further,  that  despite  the  existence  of  better  adapted  and 
therefore  preferable  means,  freedom  of  choice  is  far  from  suppressed, 
for  it  is  always  a  matter  “of  affairs  that  imply  more  or  less  debate  and 
counsel.”  29  Let  us  also  recall  that  the  arbitrament  of  prudence  is  not 
arbitrary  and  that  a  solution  chosen,  construed,  is  not  a  solution 

*  [Art.  i  of  the  Swiss  Civil  Code  provides  as  follows:  “The  statute  applies  to  all 
legal  questions  for  which  it  expressly  or  constructively  provides.  If  no  provision  can 
be  gathered  from  the  statute  the  judge  shah  decide  according  to  customary  law  or, 
where  such  is  lacking  as  well,  according  to  the  rule  he  himself  would  lay  down  as 
a  legislator.  In  so  doing  he  follows  tried  doctrine  and  tradition”] 

*  G.  Cornil  in  the  study  cited  supra.  Part  I  chap.  II  sec,  i,  n.  4. 

“See,  in  the  same  sense  as  concerns  moral  prudence,  St.  Thomas,  Sttiqca, 
la  Hae,  qu.  47,  art.  3  ad  resp.:  ...  See  also  art.  6  ad  resp in  fine. 

“Cf.  St.  Thomas,  op.  at.  la  Uae ,  qu.  47,  art.  %  ad  3:  ...  See  also  art,  4  ad  2. 
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deprived  of  a  real  foundation:  The  choice  is  always  reasonable,  objec¬ 
tively  well  founded.  We  maintain  only  that  the  content  of  the  solution 
is  in  no  way  given  as  a  truth  of  speculative  science:  To  discern  it  is  not 
to  see  it  as  true  but  to  adjudge  it  good,  opportune  and,  in  this  sense, 
just.  This  gives  to  the  conclusions  of  prudence  a  character  of  only 
relative  certainty.  One  is  never  absolutely  sure  that  the  way  chosen  by 
the  legislator,  the  norm  adopted  by  him,  is  the  good  or  only  good  one, 
while  a  solution  given  by  science  would  partake  of  at  least  approximate, 
if  not  absolute,  certainty,  which  is  the  appurtenance  of  the  scientific 
truths.30 


CHAPTER  II 

THE  GUIDING  PRINCIPLES  OF  THE  ELABORATION 
OF  THE  LAW 

Introduction 

131.  The  End  of  the  Law  and  of  Its  Processes  of  Realization.  In  order 
to  discover  the  guiding  principles  of  the  elaboration  of  the  law,  one  has 
to  ask  one’s  self,  first,  toward  what  end  does  the  legal  rule  tend?  and 
secondly,  by  what  processes  is  it  called  upon  to  realize  itself,  in  its  ex¬ 
istence  and  in  its  execution?  This  follows  from  the  idea  of  construction. 
If  the  law  is  a  work  of  construction,  it  could  be  elaborated,  in  itself 
and  in  what  it  orders,  only  in  view  of  a  certain  end,1  in  relation  to  which 
it  plays  the  role  of  means,2  and  thanks  to  an  equipment  which  has  itself 
properties  of  a  technical  nature.  Legal  prudence  is  essentially  subject  to 
these  considerations  of  end  and  equipment,  outside  of  which  the  legal 
rule,  like  everything  construed,  would  be  deprived  of  meaning.  Nor  is  any 
distinction  to  be  made  according  to  the  sources  of  the  law  or  the  capacity 

30  See,  in  this  sense,  on  prudence,  St.  Thomas,  op.  cit .  Ia  IIae>  qu.  47,  art.  3  ad  2; 
on  human  laws,  la  Ilae ,  qu.  91,  art.  3  ad  3,  art.  4  ad  resp.  ( secundo ) ;  qu.  96,  art.  1 
ad  3.  Cf.  G.  Renard,  Le  droit,  l’ordre  et  la  raison  13  9-140. 

1See,  in  the  same  sense,  St.  Thomas,  Stjmma  theologica,  la  Ilae  qu.  95,  art.  3 
ad  resp.:  .  .  .  ;  equally  qu.  96,  art.  1  ad  resp initio.  Cf.  Jhering,  Der  Zweck  im 
Recht  (3d  ed.  1S98,  transl.  by  Meulenaere,  1901,  under  the  misleading  title 
L ’evolution  du  droit),  which  is  epitomized  by:  “Purpose  is  the  creator  of  the 
entire  law.”  [The  first  volume  of  Jhering’s  work  was  translated  by  I.  Husik  as 
The  Law  as  a  Means  to  an  End  (New  York,  1913).]  Others  speak  of  value 
(understood  in  an  objective  sense) ;  thus  R.  Bonnard,  Uorigine  de  Vordonnancement 
juridique ,  in  Melanges  Maurice  Hauriou  $8  et  seq. 

2 St.  Thomas,  Comm.  Pout.,  bk.  IV,  lesson  7:  .  .  . 
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of  the  persons  who  participate  in  legal  work.  The  method  of  elaboration 
is  the  same  whether  the  rule  proceeds  directly  from  the  statute  or  in¬ 
directly  from  the  courts  by  way  of  decisions,  whether  it  emanates  from 
specialists,  as  statute  and  case  law,  or  simply  from  the  people,  as 
custom.3  Always  and  everywhere  one  has  to  respect  the  laws  of  the 
work  to  be  accomplished,  failing  which  the  work  will  be  bad  or  defective. 

132.  The  Instrumental  Character  oj  the  Legal  Rule  Differentiates  It 
from  the  Moral  Rule.  Let  us  note  this  at  once:  The  instrumental  char¬ 
acter  of  the  law  expresses  a  fundamental  difference  between  law  and 
morals.  Notwithstanding  the  classical  definition  of  the  good  act  (con- 
veniens  medium  quo  pervcniatur  ad  inern  ultimum ),a  it  would  be  wrong 
to  present  the  moral  rule,  even  the  positive  moral  rule  laid  down  by  an 
external  authority,  as  a  mere  means  with  a  view  to  an  end,  “a  technique 
of  obtaining  our  full  beatitude,^  as  one  author  puts  it.  In  reality,  the 
moral  law,  natural  or  positive,  confines  itself  to  translating  the  requests 
of  the  one  and  only  morality,  and  it  translates  them  as  true,  without 
preoccupation  with  extrinsic  finality’'.  “The  honesty  of  an  act  is  one 
thing,  its  Utility’  is  another,  even  that  spiritual  utility  by  wilich  it  yields 
us  the  supreme  beatitude. r  4  No  doubt,  in  conforming  to  the  law,  man 
will  arrive  at  his  happiness:  The  bene  vivere  engenders  the  beata  vita.h 
But  this  eudemonism  must  be  rightly  understood.  What  constitutes  the 
value  of  morals,  and  therefore  justifies  it  and  makes  it  binding,  is  not 
immediately  the  beatitude  to  which  it  leads  as  to  its  goal,  and  still  less 
as  to  its  rewards;  the  rational  and  obligatory  value  of  morals  resides  in 
morals  itself,  inasmuch  as  it  renders  explicit  what  is  good  and  bad  with 
regard  to  reasonable  human  nature,  the  latter  being  conceived  in  rela¬ 
tion  to  the  natural  and  supernatural  end  of  man.  Morals  truly  pursues 
no  result,  no  good,  not  even  the  moral  good:  It  fuses  with  the  moral 
good,  expressing  its  requirements  and  conveniences. 

The  legal  rule  on  the  contrary  exists  in  view  of  a  distinct  and  superior 
end,  which  it  could  quite  well  fail  to  attain,  which  could  be  attained  also 
in  other  ways,  so  that  a  question  may  always  be  raised  as  to  the  utility 
of  its  provisions  or  even  of  its  intervention  at  all  in  the  particular  case. 
It  has  value  as  a  means  and  in  so  far  as  it  realizes  the  end,  the  end  of  the 

*  There  are  bad  customs,  with  regard  to  the  end  of  the  law,  just  as  there  may  be 
bad  statutes  or  bad  decisions.  There  may  also  be  inapplicable  customs,  due  to  lack 
of  adaptation  to  the  technical  equipment  of  application. 

*  [The  convenient  means  by  which  one  may  arrive  at  the  ultimate  end.] 

*J.  Tonneau  in  5  Bulletin  thomiste,  no.  9  (1939)  604*  See  equally  A. 
Valensin,  Traite  de  droit  natures,  voL  1:  Les  principes  (Paris,  2922) 
92-98:  .  .  . 

*  [Living  in  goodness  engenders  the  happy  life.] 
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law.  The  law  is  utilitarian,  morals  is  not.5  The  legal  rule  is  subordinate 
to  a  system  which  has  itself  the  value  of  an  instrument:  The  system  of 
the  temporal  public  good,  the  state’s  end  and  reason  of  being  —  while 
the  moral  rule,  deduced  from  man,  returns  to  man,  the  supreme  value, 
to  whom  it  indicates  and  prescribes  the  necessary  conditions  of  his 
vocation  as  man. 

T33,  The  Moral  Rule  Is  Not  Concerned  with  Processes  of  Realization . 
Nor  is  the  moral  rule  dependent  upon  the  technique  of  any  equipment 
whatsoever  of  formulation  and  realization.  It  is  nature,  enlightened  by 
reason,  that  dictates  the  duty,  and  it  is  everybody’s  conscience,  under 
the  inspiration  of  prudence,  that  on  its  own  account  interprets  the  dic¬ 
tate  of  nature.6  Now  the  voice  of  nature  and  the  voice  of  conscience  do 
not  need  to  reveal  themselves  through  the  interpreter  of  the  “formal 
sources,”  the  concepts,  the  words,  the  processes  indispensable  to  the 
manifestation  of  an  external  rule  given  to  man  by  man.  On  the  other 
hand,  the  man  who  transgresses  the  laws  of  morals  is  responsible  for 
his  shortcomings  only  before  his  conscience  and  God  (internal  forum) 
and  not  at  all  before  a  human  tribunal  deciding  according  to  certain 
indispensable  rules  of  procedure  and  evidence.  From  that  it  follows  that 
in  the  field  of  morals  the  form  never  checks  the  substance,  and  no 
formal  condition  could  arrest,  or  limit  the  play  of  the  natural  law.  This 
is  so  even  where  the  precept  should  have  formed  the  object  of  a  positive 
(moral)  rule.  Never  is  the  subject  permitted  to  argue  that  due  to  the 
formal  imperfection  of  the  positive  enactment  he  may  claim  to  be  freed 
from  any  rule.  In  the  absence  of  the  external  rule  of  morality,  the 
internal  rule  subsists,  preserving  its  power  to  obligate. 

The  legal  rule  on  the  contrary  exists  and  binds  only  within  the  frame¬ 
work  of  its  context,  if  not  the  literal,  at  least  the  conceptual,  one.  Outside 
of  this  context,  which  circumscribes  the  precept  more  or  less  widely  or 
by  reference  to  a  norm  of  another  kind,  moral  or  technical,  the  subject 
preserves  his  freedom  in  law.7  This,  precisely,  is  why  the  interventions 

5  On  the  notion  of  the  "purpose  of  the  law,”  cf.  J.  Delos,  Le  but  du  droit ,  in  3 

AnNTTAIRE  DE-  L’InSTITTTT  INTERNATIONAL  Dtr  DROIT  ET  DE  SOCIOLOGY  JtTRUDIQTTE 

(193S)  29-39. 

6  This  is  not  to  say  that  the  natural  moral  law  has  no  legislator.  He  is  God,  the 
author  of  nature,  who  promulgates  His  law  ex  hoc  ipso  quod  ( Deus )  earn  mentibus 
hominum  insermt  naturaliter  cognoscendam  [by  its  very  insertion  (by  God)  as 
something  that  may  be  known  by  the  minds  of  men],  St.  Thomas,  op.  dt.  Ia  Ilae , 
qu.  90,  art.  4  ad  1. 

TThis  is  not  to  say  —  which  is  another  question  —  that  any  conflict  of  interests 
not  provided  for  by  a  law  or  another  formal  source  would  have  to  remain  without 
a  solution.  In  the  relations  among  private  individuals,  at  the  very  least,  the  judge 
may  not  refuse  to  judge,  see  Code  Napeolon,  art.  4  [which  provides:  "The  judge 
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of  the  law  can  be  useful  or  efficacious  only  on  the  condition  that  they 
respect  the  laws  of  the  structure  and  the  machinery  of  the  legal  apparatus 
by  which  they  are  realized. 

SUBDIVISION  I.  THE  END  OF  THE  LEGAL  ORDINANCE: 

THE  TEMPORAL  PUBLIC  GOOD 

134.  “Lex  est  Ordinatio  ad  Bonum  Commune?'  If  law  is  consubstan- 
tial  with  the  idea  of  society.1  the  end  of  the  legal  rule  could  only  be  the 
end  of  the  society  itself,  to  wit,  the  common  good.  And  since  in  the  case 
of  the  society  of  the  state  the  common  good  means  the  public  common 
good,  the  role  of  the  legal  rule  is  to  determine  conduct  from  the  view¬ 
point  of  the  public  good:  Lex  est  ordinatio  ad  bonum  commune ,a  2 
This  definition,  in  the  traditional  philosophical  doctrine  of  laws  or 
rules,  is  appropriate  for  all  kinds  of  rules,  including  the  moral  rule.3  But 
whereas  for  the  moral  rule  the  common  good  envisioned  is  that  of  the 
moral  human  nature  common  to  all  men,4  for  the  rules  of  groups  or  of 
social  discipline,  such  as  the  law,  the  common  good  in  question  is  that 
which  determines  the  social  purpose  of  the  group  envisaged,  in  our 
particular  case,  the  public  good.5  Politics  and  law  thus  join  in  the  same 

who  shall  refuse  to  render  judgment  on  the  pretext  that  the  statute  is  silent,  obscure 
or  insufficient  may  be  proceeded  against  for  denial  of  justice”].  At  this  point,  the 
question  is  one  of  the  measure  of  the  legal  obligations  of  the  subjects. 

*See  supra ,  nos.  8-12. 

*  [The  law  is  an  ordinance  for  the  common  good.] 

2  St.  Thomas,  Summa,  la  11 ae,  qu.  90,  art.  4:  Lex  “ nihil  aliud  est  quam  quaedam 
rationis  ordinatio  ad  bonum  commune  ab  eo  qui  curam  communitatis  habet  promul- 
gata  ”  [A  law  “is  nothing  else  than  an  ordinance  of  reason  for  the  common  good, 
promulgated  by  him  who  has  care  of  the  community .”]  See  also  art.  2.  This  is  the 
guiding  motif  of  the  whole  Thomist  treatment  of  the  law ;  it  recurs  many  times  as 
basic  to  the  argument. 

*  See,  on  the  lex  aetema  [eternal  law]  which  governs  “the  total  community  which 
is  the  universe/1  qu.  91,  art.  1  ad  resp.;  qu.  93,  art.  1  ad  1;  and  on  the  natural 
law,  which  is  instituted  ad  bonum  commune  naturae  [for  the  common  good  of 
nature],  qu.  94,  art.  3  ad  x, 

*See,  on  moderation  .  .  .  ,  St.  Thomas,  op.  at.  la  llae,  qu.  94,  art.  3  ad  x. 
Also,  man  is  a  political  animal,  and  hence  the  moral  law  itself  could  not  disregard 
that  character.  See,  in  this  sense,  St.  Thomas,  la  line ,  qu.  90,  art.  2  ad  resp.:  .  .  . 

*See,  on  human  laws,  St.  Thomas,  Summa,  la  Hoe,  qu.  95,  art.  4  ad  resp.:  .  . . 
Elsewhere  the  reference  is  to  the  “common  good  of  the  multitude,”  qu.  96,  art  3 
ad  resp.;  the  “common  good”  alone,  qu.  93,  art.  3  ad  resp.,  in  fine ;  qu,  96,  art.  x 
ad  resp.,  art.  3  ad  resp.;  11a  llae ,  qu,  58,  art.  $  ad  resp.,  m  fine;  “human  utility,” 
qu,  9 art.  1  ad  resp .  and  ad  3,  art.  2  ad  resp.;  “common  welfare,”  qu.  95,  art.  3 
ad  resp.;  qu.  96,  art.  6  ad  resp .  But,  as  the  context  shows,  this  is  always  the 
common  good  of  the  commonwealth,  the  complex  of  individuals  grouped  in  the 
commonwealth  ( communitas  civitatis). 
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end.  More  exactly,  inasmuch  as  politics  is  the  science  and  art  of  the 
public  good,6  the  legal  rule  is  at  the  service  of  politics,  and  the  prudence 
that  presides  over  the  elaboration  of  the  law,  or  legislative  prudence,7  is 
a  part  of  political  prudence. 

Section  i.  Concept  and  Characteristics  of  the 
Temporal  Public  Good 

jj5.  Definition  of  the  Adjective  “Public”:  That  Which  Concerns  the 
Public .  The  notion  of  “public”  good  is  not  less  awkward  to  define  for  all 
its  indispensability.  This  is  due  to  the  variety  of  its  aspects  and  also  the 
almost  inextricable  connection  of  the  individual  and  the  social. 

First  of  all,  concerning  the  “public”  element,  we  deal  with  the  good 
of  the  members  of  the  state-society  when  they  are  taken  together,  putting 
aside  the  good  of  the  component  individuals  and  groups  or  even  the  sum 
total  of  such  goods.  The  immediate  subject  destined  to  be  the  beneficiary 
of  the  public  good  is  the  public  in  general,  i.e.,  everybody  without 
reference  to  individuals,  social  categories,  and  particular  communities, 
taking  account,  too,  both  of  the  present  and  of  future  generations.1  Just 
as  there  exists  a  “public”  opinion,  a  “public”  spirit,  a  “public”  sentiment, 
which  are  the  opinion,  spirit,  or  sentiment  of  the  public,  so  there  exists  a 
“public”  interest  or  “public”  good  which  is  the  interest  and  good  of  the 
public.  The  “whole”  of  the  public  does  not,  however,  constitute  an  entity 
separate  from  the  component  individuals  or  groups,  whether  in  a  sub¬ 
stantial  or  even  an  accidental  fashion;  it  does  not  imply,  as  such,  any 
unity  of  order,  any  moral  personality.  The  public  simply  represents  the 
mixed,  motley  crowd,  the  undetermined  and  undifferentiated  mass  of 
individuals  and  groups,  the  multitude  as  opposed  to  the  individuals  and 
groups  considered  one  by  one  or  by  adding  their  mere  units. 

This  public  must  not,  however,  be  confused  with  the  state  itself, 
which  is  the  association  constituted  by  the  individuals  with  a  view  pre¬ 
cisely  to  the  good  of  the  public.  The  state,  as  an  association,  is  a  moral 
person;  2  the  public,  as  such,  although  its  good  is  the  end  of  the  stated  is 

6  Often,  politics  is  taken  in  the  sense  of  the  play  of  political  forces,  that  is, 
forces  fighting  for  the  possession  of  power.  In  that  case,  the  law  dearly  does  not 
serve  these  forces  but  on  the  contrary  has  the  mission  to  regulate  them;  see,  e.g., 
F.  Russo,  op.  cit.  161.  But  this  is  not  the  philosophical  and  traditional  definition  of 
politics. 

7  See  supra ,  no.  124. 

1On  the  multiplkity  of  the  community,  cf.  St.  Thomas,  op.  cit.,  la  Ilae ,  qu.  96, 
art.  1  ad  resp. 

2  On  the  moral  personality  of  the  state,  see  J.  Babin,  Doctrine  generate  de 
i/Etat  nos.  63  et  seq.,  pp.  97  et  seq. 
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not  a  moral  person.  Thus  the  expression  “public  good”  is  superior  to 
that  of  “common  good*':  It  not  only  specifies  that  the  community  whose 
good  is  in  question  is  the  public,  i.e..  plenary.  community  (as  opposed 
to  particular  communities),  but  it  also  escapes  the  equivocation  result¬ 
ing  from  the  use  of  the  term  “community.”  which  may  signify  either  the 
unorganized  community,  i.e.,  the  public,  or  the  organized  community, 
i.e..  the  state.  The  public  is  not  the  state  since  the  state-society  is  at  the 
service  of  the  public;  it  is  the  unorganized  community  or  rather,  because 
the  idea  of  community  is  superfluous,  it  is  everybody,  in  the  sense  of 
the  global  mass  of  the  individuals  outside  of  any  idea  of  organization  and 
corporation  {which  finds  its  realization  in  the  state), 

136.  The  Public  Good  from  a  Formal  Point  of  View.  From  the  formal 
point  of  view,  what  the  public  requires  as  its  own  good,  what  is  specifi¬ 
cally  the  good  of  all  without  distinction,  is  a  sum  total  of  general  con¬ 
ditions  under  the  protection  of  which  the  legitimate  activities  of  every¬ 
one  within  the  public  may  be  exercised  and  developed  comfortably. 
Action  is  the  immediate  concern  of  the  particular  individuals,  who  are 
never  relieved  of  the  task  of  themselves  providing,  within  the  limits  of 
their  abilities  —  isolated  or  associated  —  for  the  necessities  of  their 
lives  in  all  fields  (supplementary  character  of  the  state  in  relation  to 
society).  At  least  they  may  rightfully  demand  of  the  state,  instituted  to 
this  end,  that  it  take  care  to  provide  them  with  the  maintenance  of 
an  environment  —  psychological,  moral.  legal,  technical;  conceptions, 
mores,  institutions  —  that  is  propitious  to  action  and  that  guarantees 
the  results  of  action.  Thus  the  public  good,  like  the  public  itself,  is 
essentially  intermediary:  The  environment  it  creates  is.  for  the  indi¬ 
viduals  and  groups  who  are  the  substantial  elements  of  the  public,  a 
means  by  which  better  to  attain  their  ends.  Left  to  themselves,  in  a 
hostile  environment  or  without  any  framework,  they  would  not  arrive 
at  the  “perfect  sufficiency  of  life.”  3  They  would  have  trouble  in  acquir¬ 
ing  or  guarding  their  own  good.  The  state  comes  to  their  aid  and  serves 
them  through  the  public  good  and  all  the  institutions  of  “public 
services.” 

137.  The  Constitutive  Elements  of  the  Public  Good:  Order ,  Coordina¬ 
tion,  Aid .  Interpreted  in  this  fashion,  the  public  good  presupposes,  in  the 
first  place,  the  establishment  and  maintenance  of  a  certain  order  in 
society,  generating  security  and  confidence.  How  would  the  activities 
and  the  very  life  of  the  public  be  possible  if  the  social  surroundings 

*  St.  Thomas,  Politics,  bk.  I,  lesson  1 :  .  .  . 
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were  at  the  prey  of  violence,  brutal  or  insidious  (in  the  form  of  abuse 
of  power),  of  faithlessness,  and  of  fraud?  Here  there  are  general  pre¬ 
ceding  obstacles,  the  elimination  of  which  in  all  appropriate  ways  falls 
to  the  competence  of  the  state.  It  will  attain  this,  particularly,  by  the 
organization  of  a  police  force  charged  with  preventing  and  repressing 
disorder,  by  the  establishment  of  tribunals  charged  with  adjudging  con¬ 
troversies,  and  by  the  promulgation  of  fixed  rules  in  the  public  and 
private  fields.  To  make  order,  law,  justice  reign  within  the  community 
is  the  primordial  duty  of  the  state,  corresponding  to  the  primordial 
need  of  the  public.  It  will  be  appropriate,  too,  to  inquire  how  that  order, 
that  law,  that  justice  must  be  conceived  in  order  to  be  in  accord  with 
the  very  idea  of  the  state  and  of  a  rule  proceeding  from  the  state.4  For 
the  moment  we  confine  ourselves  to  bearing  in  mind  the  necessity,  felt 
by  the  public,  of  a  certain  discipline  inimical  to  chaos  and  arbitrariness, 
regulative  and  protective  of  the  rights  of  each  and  all. 

The  liberal  school a  claimed  to  keep  to  this  stage  of  negative  inter¬ 
vention,5  refusing  to  admit  that  the  freedom  of  the  individuals  in  their 
so-called  private  activities  could  ever  be  touched  in  any  manner  what¬ 
ever  by  the  state,  whether  in  the  form  of  regulations  or  in  that  of  sub¬ 
sidies.  But  one  has  become  aware  that  in  a  complex  civilization  the 
public  good  has  other  enemies  than  external  disorder,  to  wit,  the  dis¬ 
persion  of  efforts  in  unregulated  competition.  On  reflection,  the  life  of 
men,  of  each  man  in  particular  and  of  humanity  in  general,  can  be 
traced  to  a  perpetual  exchange  of  services,  subject  to  the  law  of  produc¬ 
tivity  and  of  equilibrium.  Now  dispersion  prevents  productivity  and 
causes  a  disequilibrium.  Hence  the  necessity  of  a  certain  reasoned 
coordination,  a  certain  adjustment,  which  is  in  the  interest  of  the  mass 
of  exchanges  and  therefore  within  the  competence  of  the  state  which  is 
set  up  over  the  common  interest.6 

Finally,  private  individuals  or  subordinate  groups  are  often  in  need 

4  This  problem  will  be  examined  further  below,  nos.  145  et  seq . 

a  [In  the  Continental  sense  of  the  term,  often  found  in  Catholic  writers,  denoting 
doctrines  of  extreme  individualism.] 

5  According  to  a  formula  alleged  to  be  inspired  by  the  doctrine  of  Kant  in  his 
First  Metaphysical  Principles  of  the  Theory  of  Law  (1797),  the  purpose  of 
the  law,  and  therefore  of  society,  is  to  assure  the  coexistence  of  the  freedom  of 
everyone  with  the  freedom  of  all. 

*  Does  it  have  to  be  added  that  the  realization  of  this  program,  which  after  all 
implies  the  collaboration  of  the  subjects,  cannot  be  accomplished  without  the  educa¬ 
tion  of  the  public?  Moral  education,  which  falls  especially  to  the  moral  authorities; 
technical  education  (e.g.,  with  a  view  to  coordination  in  economic  matters,  or  in 
matters  of  road  traffic),  where  the  role  of  the  state  will  be  more  direct,  if  not 
exclusive. 
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of  more  concrete  aid  open  to  all  “commoners'*  once  they  fulfill  its  condi¬ 
tions.  Certain  works  that  are  beyond  individual  capacities,  in  the 
material  or  the  spiritual  sphere  (communications,  sanitation,  instruction, 
culture,  etc.),  require  the  collaboration  of  the  state,  which  is  more 
powerful  and  better  equipped  than  particular  individuals  in  isolation  or 
grouped  in  free  associations.  If  a  “service**  has  the  characteristic  of 
necessity  or  urgency  with  regard  to  the  public  good,  the  state  will  even 
be  qualified  to  assume  its  management  so  as  to  replace  impotent  or 
insufficient  private  initiative. 

But  in  any  situation,  whether  presiding  over  order,  coordinating,  or 
providing  aid  (sometimes  to  particular  individuals),  the  state  has  in 
view  the  particular  good  of  no  one,  no  individual,  no  category  or  class. 
Even  where  it  protects  the  rights  and  interests  of  individuals  and  groups 
within  the  community,  it  is  the  general,  impersonal  sood  of  the  members 
of  the  community  that  motivates,  or  ought  to  motivate,  its  proceedings. 

138 .  The  Public  Good  Covers  All  Human  Values  of  the  Temporal 
Order .  With  respect  to  its  content,  the  public  good  from  its  own  angle 
embraces  the  totality  of  values  of  human  interest.  Whether  one  considers 
the  good  of  bodies  or  the  good  of  minds  or  souls,  economic  or  extra- 
economic  activities,  egoistic  or  altruistic  tendencies,  order,  coordination, 
and  aid  are  always  useful,  in  variable  measure  and  more  or  less  effi¬ 
cacious  according  to  the  fields.  There  is  but  one  exception:  The  religious 
good,  considered  under  the  peculiarly  religious  aspect,  falls  within  the 
competence  of  another  society,  equally  public  within  its  sphere,  the 
religious  society.  That  is  why  one  speaks  more  precisely  of  the  temporal 
public  good,  as  opposed  to  a  spiritual  or  religious  public  good.  To  the 
extent,  however,  to  which  religion  merges  with  the  temporal,  the  state 
regains  its  competence  to  maintain  a  temporal  environment  favorable 
to  the  specifically  religious  public  and  private  good.  In  this  sense,  there 
exists  a  religious  public  good  of  the  temporal  sphere. 

Hence,  according  to  the  kind  of  interest  envisaged,  the  public  good 
comprises  a  series  of  aspects  (closely  allied,  by  the  way),  of  which  the 
principal  ones  are:  The  economic  public  good,  relating  to  economic  life 
(production,  distribution,  consumption  of  wealth):  the  moral  public 
good,  relating  to  moral  life  (virtues  and  vices) :  the  intellectual  public 
good,  relating  to  education  and  culture:  and  the  physical  or  physio¬ 
logical  public  good,  aiming  at  health,  hygiene,  sports,  etc*  From  another 
point  of  view,  one  discerns  an  individual  public  good  devoted  to  the 

TThe  ancient  writers  distinguished  between  goods  that  are  honest,  useful,  and 
delectable:  the  public  good  covers  those  three  kinds  of  goods.  Cf.  St.  Thomas, 
Stjmma,  la  llae ,  qu.  92,  art,  1  ad  resp , 
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values  that  perfect  the  individual,  and  beside  it  a  collective,  social, 
communal  public  good  aiming  at  the  development  of  the  population  in 
numbers,  in  quality,  and  in  the  spirit  of  union  and  sacrifice:  This  is  the 
element  of  the  public  good  which  has  to  do  with  the  collective  values, 
with  the  greatness  and  prosperity  of  nations. 

At  the  service  of  the  different  categories  of  the  public  good  the  civil 
society  or  state  takes  its  place  as  the  instrumentality  to  realize  them, 
which  gives  rise  to  a  new  aspect  of  the  public  good  —  the  peculiarly 
political  public  good,  relating  to  the  state  itself,  its  constitution,  organi¬ 
zation,  and  functioning.  It  is  indeed  evident  that  the  public  good  will  be 
the  better  served  the  better  the  group  established  to  this  end  is  able  to 
fulfill  its  mission.  In  this  sense,  the  political  society  and  its  good 
constitute  the  first  of  the  elements  of  the  public  good,  at  least  in  prin¬ 
ciple,  in  the  sphere  of  execution  (if  not  of  intention)  ,8  Now  the  efficiency 
value  of  the  state  implies  a  series  of  conditions,  of  a  moral  and  technical 
order.  These  depend  both  upon  the  people,  whence  the  state  draws  its 
substance,  and  upon  the  management  of  the  public  authority,  above  all 
of  the  agencies  charged  with  laying  down  and  applying  the  legal  rule.9 

rjp.  Domestic  and  International  Public  Good .  Mutatis  mutandis , 
bearing  in  mind  that  states  are  only  moral  persons  and  not  material 
beings  and  also  that  they  are  only  ephemeral  formations  whereas  the 
individual  is  made  for  eternity,  one  may  transfer  to  the  international 
order  the  notions  that  have  just  been  developed  for  the  domestic  order. 
There  exists  an  international  public  good,  which  consists  likewise  in  a 

8  In  the  sphere  of  execution  and  not  of  intention,  since  the  state,  and  therefore 
the  political  public  good,  is  an  instrument  related  to  the  public  good  at  large,  which 
is  that  of  the  underlying  community.  And  on  the  other  hand  it  is  quite  clear  that 
in  its  specifically  political  action  the  state  remains  subject  to  the  general  principles 
of  morality:  the  end  does  not  justify  the  means. 

8  If  the  law  must  be  elaborated  as  a  function  of  the  political  regime  (in  the 
sense  of  the  form  of  government:  republic  or  monarchy,  democracy  or  aristocracy), 
that  is  so  inasmuch  as  the  political  regime  as  established  constitutes  one  of  the 
elements  of  the  political  public  good  and  therefore  of  the  public  good  at  large.  But 
it  would  be  wrong  to  take  the  political  regime  for  the  directing  principle  of  elabora¬ 
tion  not  only  of  the  political  but  of  the  civil  laws;  cf.,  in  that  sense,  Montesquieu, 
De  l’esprit  des  lois,  bks.  V-VII.  Also:  St.  Thomas,  Summa,  la  II ae ,  qu.  ioo, 
art.  2,  referring  to  Aristotle.  Whatever  the  regime  may  be,  the  norm  of  the  law 
is  the  public  good.  The  r6gime  may  well  influence  the  mode  of  producing  the  formal 
sources  of  the  law  (which  is  all  that  is  meant  by  the  text  of  St.  Thomas,  op.  tit. 
Ia  Ilae ,  qu.  95,  art.  4  ad  resp .,  tertio ),  but  not  their  content  (save  inasmuch  as  the 
maintenance  of  the  established  regime  is  one  of  the  elements  of  the  public  good). 
The  discussion  here,  by  the  way,  concerns  the  political  and  not  the  social  regime, 
which  may  legitimately  intervene  in  the  determination  of  distributive  justice,  based 
upon  proportional  equality;  see  infra ,  no.  234. 
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certain  order,  a  harmonization  of  efforts,  a  common  aid  in  all  fields 
falling  within  the  competence  of  states,  i.e.,  that  public  good  which  they 
are  obligated  to  provide,  each  on  its  own  account,  for  their  individual 
members.  Equally,  in  the  service  of  the  international  public  good  there 
ought  to  exist  an  international  political  organism  —  preferably  a  society 
of  states  —  playing  a  role  analogous  to  (not  identical  with)  that  of  the 
state  in  relation  to  the  domestic  public  good. 

140 .  Political  and  Other  Values  of  the  Temporal  Order.  Rut  let  us 
return  to  the  domestic  public  good,  for  which  it  still  is  less  difficult  to 
sketch  a  synthesis  than  it  is  for  the  international  public  good.  The  exist¬ 
ence  of  a  specifically  political  public  good,  which  is  the  good  of  the  state 
as  an  organ,  does  not  preclude  politics  from  having  for  its  objective  the 
public  good  in  general  without  any  exclusion  of  fields.  To  preach  ^sepa¬ 
rations^  or  simply  distinctions  between  politics  on  the  one  hand  and 
economics,  morality,  culture,  health,  etc,,  on  the  other,  on  the  pretended 
ground  that  these  matters  are  of  a  private  order  and  therefore  do  not 
fall  under  politics,  is  to  make  a  great  mistake.  First,  economics,  morality, 
culture,  health  are  not  exclusively  of  a  private  order.  To  the  extent  that 
individual  activities  are  outwardly  manifested,  they  impinge  upon  the 
public  by  way  of  incidence  or  radiation;  economics,  morality,  health, 
culture,  originally  and  by  nature  private  values,  take  on  a  public  char¬ 
acter,  thus  opening  the  way  to  the  competence  of  politics,  the  appointed 
guardian  of  the  public  good.  Furthermore,  the  separation  or  distinction 
between  the  political  order  and  other  supposed  parallel  orders  destroys 
the  very  concept  of  politics  by  abolishing  its  reason  for  being.  Politics 
in  effect  has  no  other  reason  for  being  than  from  the  angle  of  the  public 
good  to  govern  or,  if  you  will,  serve  the  external  human  activities  that 
are  exerted  according  to  their  own  objectives,  economic,  moral,  sanitary, 
cultural.  Politics  and  its  agent,  the  state,  have  no  meaning  but  with  a 
view  to  order,  coordination,  and,  in  short,  to  propitious  environment  in 
all  sectors  of  the  temporal  domain. 

What  is  exact  —  it  has  already  been  noted  —  is  that  the  state  does  not 
have  to  take  charge,  either  directly  or  through  the  intermediary  of 
organisms  dependent  upon  it  in  law  or  in  fact,  of  these  different  sectors 
in  such  a  way  as  to  dispossess  the  individuals  and  groups  thereof,  pre¬ 
cisely  because  its  role  in  principle  is  only  to  guide  and  motivate  and  not 
to  manage.  The  state  does  not  have  to  make  reality  of  economics  or  cul¬ 
ture  any  more  than  of  morality  or  health:  These  goods  are  realized  only 
in  and  by  the  individuals.  Incumbent  upon  the  state  is  only  the  making 
reality  of  politics,  which  by  the  means  peculiar  to  politics  will  permit 
the  individuals  on  their  account  to  attain  the  goods  of  economics,  moral- 
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ity,  health,  and  culture.  The  state  will  therefore  beware  of  managing  eco¬ 
nomics  or  culture,  which  are  the  business  of  the  individuals  and  groups 
and  not  of  their  rulers  or  officials.  But  it  will  have  an  economic  policy,  a 
cultural  policy,  a  policy  of  morality  and  of  health,  by  which  it  will  at¬ 
tempt  to  diagnose  and  then  to  translate  into  facts  the  requirements  of 
the  public  good  in  these  different  fields. 

141.  Need  for  a  Philosophy  of  Values  to  Discern  the  Requirements  of 
the  Public  Good.  However,  the  spheres  of  human  values  which  the  public 
good  covers  are  not  of  equal  rank,  and  thus  the  state  will  have  to  take 
sides.  A  needless  choice,  if  there  were  always  a  means  to  give  satisfac¬ 
tion  concurrently  and  fully  to  economic  and  moral,  corporal  and  spirit¬ 
ual,  individual  and  collective,  especially  political  and  social,  values. 
Now,  whatever  has  been  pretended,  in  practice  these  values  are  often 
antagonistic.  Who  will  deny  that  too  exclusive  preoccupation  with  ma¬ 
terial  wealth,  health,  or  physical  strength  conflicts  with  the  true  good  of 
the  human  person?  —  that  excessive  care  for  the  collective  values  runs 
the  risk  of  compromising  the  legitimate  prerogatives  of  individuals?  — 
that  immoderate  devotion  to  the  power  of  the  state  as  a  political  organ¬ 
ism  is  prejudicial  to  the  national  economy  and,  above  all,  to  political 
honesty? 

Man  is  one  and  his  destiny  unique,  so  a  synthesis  is  certainly  possible, 
but  only  by  means  of  balances  and  sometimes  of  breakings  which  pre¬ 
suppose  recognition  of  a  hierarchy  of  values.  Is  the  spirit  superior  to 
matter?  Does  the  individual  human  being  win  out  over  the  collectivity, 
people  or  nation?  Does  the  state  exist  for  society,  or  vice  versa?  Where 
are  the  perishable  values  and  those  that  do  not  die?  For  if  there  are 
values  that  do  not  die,  they  must  take  first  place  even  on  earth.  The 
world  outlook  (W eltanschauung)  is  involved,  and  the  choice  will  neces¬ 
sarily  influence  politics,  its  orientations  and  its  concept.  The  state  will 
then  be  seen  to  pursue  a  materialist  or  a  spiritualist  policy,  a  collectivist 
or  a  “personalist”  policy,  a  policy  which  deifies  the  state  or  one  which 
makes  it  subservient  to  society.10  Even  where  the  state,  pretending  to  be 
neutral  between  the  doctrines,  would  affirm  that  it  refuses  to  choose,  it 
would  not  cease  to  choose,  on  pain  of  condemning  itself  to  inaction  and 
ultimately  of  negating  itself.  /' 

r-*' 

10  Aristotle  repeatedly,  Ethics,  bk.  V,  and  Politics,  bks.  Ill  and  V,  speaks  of 
cities  founded  with  a  view  to  wealth,  pleasure,  liberty,  power.  In  the  same  way, 
St.  Thomas  contrasts  regimes  (i.e.,  states)  oriented  toward  the  true  good,  which  is 
the  common  good  regulated  according  to  divine  justice  (the  honest  good),  with 
regimes  oriented  toward  the  relative  good,  i.e.,  the  useful  or  delectable  or  even  the 
good  contrary  to  divine  justice,  Summa,  la  Hae>  qu.  92,  art.  1  ad  resp. 
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To  be  sure,  rulers,  untrue  to  the  logic  of  their  principles,  do  not  al¬ 
ways  follow  the  policy  of  their  philosophy:  and  one  must  congratulate 
oneself  on  that  if  the  latter  is  false  or  ruinous.  To  be  sure,  also,  from 
different  ideologies  there  may  sometimes  emerge  identical  solutions  (al¬ 
though  of  different  spirit),  such  as  a  family  policy  based  sometimes  on 
demographic,  “natalistic”  considerations  and  sometimes  on  arguments 
of  morals  and  law.  Hence,  on  the  immediately  practical  level,  men  of 
realistic  sense  will  meet  notwithstanding  the  divergence  of  initial  con¬ 
ceptions.  Rut  the  choice  cannot  be  indefinitely  eluded.  There  always 
comes  a  moment  when  the  state  is  led  to  pronounce  itself,  in  deeds,  if 
not  in  words.  In  what  sense? 

142.  Our  Philosophy  of  Values.  The  answer,  inspired  by  reason  and 
conforming  to  Christian  traditions,  may  be  summarized  in  three  points: 
Primacy  of  the  spirit  over  matter  (and  by  “spirit”  we  understand  not 
only  the  intellectual  values  but  above  all  the  moral  values:  Virtue  and 
character) ;  prevalence  of  the  individual  human  person  over  every  collec¬ 
tivity:  subordination  of  the  state-society  to  society  pure  and  simple.  Not 
that  only  the  spirit  should  count  in  man;  but  the  spirit  ought  never  to 
be  sacrificed  to  matter,  which  moreover  ought  to  be  regulated  and  sub¬ 
limated  by  the  spirit.11  Not  that  the  individual  human  person  could  do 
without  the  various  earthly  communities,  private  and  public:  but  these 
communities  do  not  constitute  ultimate  ends,  they  are  themselves,  each 
in  its  way,  established  to  perfect  the  individual  persons.12  As  for  the 
state,  it  must  be  maintained  in  its  rank  as  the  servant  of  the  public 
good,  that  is,  ultimately  of  the  present  and  future  individuals  and 
groups  who  form  the  public:  The  state  exists  but  by  them  and  for  them: 
it  ought  to  bestow  the  effectively  produced  public  good  upon  them  by 
way  of  distribution. 

143.  Primarily  Moral  Character  of  the  Notion  of  the  Public  Good . 
This  necessity  of  a  connection  with  a  doctrine  of  man  or,  as  one  says 
today,  a  philosophy  of  (human)  values  confers  an  essentially  moral 
character  upon  the  notion  of  the  public  good,  whatever  philosophy  may 
be  adopted  and  however  immoral  it  may  be.  Despite  its  intermediary 
character,  the  public  good  is  not  a  merely  technical  thing  because  on 
all  levels  it  is  closely  related  to  a  certain  conception  of  human  ends. 
This  is  not  to  say  that  it  knows  no  peculiarly  technical  solutions.  For 
there  are  many  techniques  among  the  matters  to  which  it  applies,  such 

n  Cf.,  in  this  sense,  St,  Thomas,  Summa,  la  llae,  qu.  92,  art.  1:  .  .  . 

**  Thus  the  public  good  prevails  over  the  private  good  only  when  it  belongs  to 
the  same  order:  ...  St.  Thomas,  Summa,  Ua  Uaef  qu,  15a,  art.  4  ad  3. 
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as  automobile  traffic,  organization  of  markets,  factories;  and  even  in 
moral  matters  the  corresponding  measures  of  public  good  may  take  on 
a  technical  character,  as  in  the  fight  against  prostitution,  drunkenness, 
gambling,  and  other  manifestations  of  public  immorality.  In  speaking  of 
“good,”  indeed,  one  speaks  not  only  of  ends  but  also  of  means  more  or 
less  proximate,  more  or  less  efficacious  in  arriving  at  the  ends.  Now  the 
means,  as  such,  have  a  technical  character.13  Still  a  technique  applied  to 
the  service  of  man  brings  into  play  principles  that  touch  man,  his  life 
and  his  supreme  good. 

No  more  should  one  pretend  to  reason  from  the  formal  character  of 
the  elements  of  the  public  good.  If  the  public  good  tends  to  introduce 
order,  coordination,  and  aid  in  social  life,  it  is  clear  that  these  values  are 
not  just  “for  all  useful  ends,”  that  they  imply  a  direction  which  is  itself 
determined  by  a  philosophy.  On  the  one  hand,  the  public  good  is  neces¬ 
sary  —  as  a  means  —  because  order,  coordination,  and  aid  are  in  all 
fields  the  indispensable  conditions  of  the  progress  of  humanity.  On  the 
other  hand,  all  politics  hangs  on  something  “mystic,”  i.e.,  something 
absolute  —  an  authentic  absolute,  or  something  relative  built  up  to  an 
absolute. 

144.  Relativity  of  the  Applications  of  the  Idea  of  the  Public  Good. 
From  that  double  observation  no  one  should  conclude  that  the  public 
good  is  not  affected  with  relativity.  On  the  contrary,  it  is  very  much  so 
affected,  in  its  concrete  applications  of  ends  and  means,  by  reason  of 
psychological,  historical,  geographical  contingencies  which  furnish  the 
framework  and  often  the  subject  matter  for  solutions  of  the  public 
good.  This  poses  the  problem  of  a  science  of  the  public  good,  the  social 
public  good,  the  peculiarly  political  public  good.  .  To  what  extent  does 
such  a  science  exist  or  is  it  possible? 

No  doubt  there  exists  a  general  science  of  the  public  good  which  is 
devoted  to  the  study  of  the  concept  of  the  public  good  and  is  therefore 
a  philosophical  science,  the  most  important  part  of  political  philosophy. 
To  that  science  belong  the  preceding  explanations.  Penetrating  farther, 
on  the  side  of  determinations,  one  can  also  recognize  the  existence  of  a 
special  science  of  the  social  and  political  public  good,  capable  of  bringing 
up  solutions  of  the  public  good  evolved  in  the  light  of  experience  and 
history.  Yet  such  solutions  will  always  be  merely  elementary.  For  in¬ 
stance,  it  is  impossible  to  say  in  advance,  relying  upon  scientific  conclu¬ 
sions,  that  the  public  good  requires  such  and  such  a  form  of  economic 
organization  or  of  political  regime,  valuable  in  themselves,  always  and 

18  On  the  distinction  between  the  two  types  of  legal  “constructions”  (viz.,  of 
legal  solutions),  ethical  as  against  technical,  cf.  F.  Russo,  op.  cti.  44-45. 
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everywhere,  without  regard  to  contingencies.  To  political  prudence 
rather  than  to  the  science  of  abstract  types  must  be  left  the  care  and 
responsibility  for  the  concrete  solutions  of  the  public  good. 

The  more  so  as  often  there  is  pressure  of  time,  circumstances  are 
abnormal,  wisdom  tells  one  to  seek  the  lesser  of  evils,  which  will  entail 
certain  momentary  reversals  in  the  hierarchy  of  values.  The  sphere  of 
execution  will  take  precedence  over  the  sphere  of  intention.  And  if  in¬ 
tention  is  for  the  greater  part  cognizable  by  science,  execution  falls 
solely  to  prudence  (always  reserving  the  rights  of  morality). 


Section  2.  The  Temporal  Public  Good  as  Norm  of  the  Positive 
Content  of  the  Law 

145.  The  Temporal  Public  Good  Differs  from  Morals;  Intersections . 
By  its  peculiar  objective,  which  is  to  dispose  and  to  command,  the  role 
of  the  legal  rule  is  thus  to  order  the  relationships  between  men  according 
to  the  special  and  shifting  requirements  of  the  public  good.1  This  is  the 
basic  difference  between  law  and  morals,  which  contains  and  entails  all 
others:  While  morals  prescribes  to  individual  human  beings  what  is  the 
good  of  human  nature  and  consequently  their  own  good  in  the  domain  of 
mores,  on  the  level  of  reasonable  human  activity,  including  the  sector 
of  politics,  the  law  regulates  the  conduct  of  individuals,  groups,  and 
states  as  a  function  of  the  end  of  the  state-society  (or  international 
society),  to  wit,  the  public  good,  in  all  domains  of  the  temporal  order, 
including  the  domain  of  morality.2  One  sees  the  intersections.  On  the 
one  hand,  morality  becomes  a  matter  of  public  interest  inasmuch  as  poli¬ 
tics  is  charged  with  providing  by  adequate  measures  for  the  formation 
of  an  environment  favorable  to  virtue.  On  the  other  hand,  the  public 

*The  following  may  be  cited  as  fine  syntheses  of  the  argument:  ...  St. 
Thomas,  In  Ethic.,  bk.  V,  less.  2.  Also:  Summa,  la  Uae,  qu.  90,  art.  2  ad  resp.t  in 
medio .  Summa  theologica,  la  Hat ,  qu.  98,  art.  1 :  The  end  of  human  laws  is  the 
temporal  tranquillity  of  the  commonwealth,  at  which  they  arrive  by  repressing 
external  acts  which  may  trouble  the  peaceful  condition  of  the  commonwealth; 
the  end  of  divine  laws  on  the  contrary  is  to  conduct  men  to  eternal  felicity, 

2  Cf.  Portalis,  Discours  priUminaire  (au  pro  jet  dc  Code  civil  de  la  Commission), 
no.  26,  in  Locre,  La  legislation  civile,  commeroale  et  criminelle  de  la  France 
(Bruxelles,  1836)  161,  col.  2:  ...  See  also  Montesquieu,  De  l’esfrit  des  lois, 
bk.  XXVI,  chap.  9,  paras.  2-3  (ed.  Gamier,  p.  440).  For  a  more  thorough  study, 
see  J.  Dabin,  Rbgle  morale  et  rtgle  juri digue.  Essai  de  comparaison  systdmatigue ,  in 
Annales  de  droit  et  de  science  politique  (Louvain,  1936)  iaS-W-  Wrongly,  R. 
Bonnard,  Vorigine  de  Vordonnancement  juridique,  in  Melanges  Hauriou  72-74, 
assigns  as  ideal  to  morals  “the  fulness  of  the  individual  being”  and  to  the  law  “the 
fulness  of  the  social  being”  .  .  . 
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good  becomes  a  matter  of  morality  inasmuch  as  the  political  nature  of 
man  enjoins  him  to  fulfill  his  duties  as  a  member  of  the  state  and  a 
collaborator  in  the  public  good.3  But  two  things  remain.  First,  the  deter¬ 
mination  of  the  necessities,  utilities,  and  conveniences  of  the  public  good, 
in  the  sphere  of  ends  as  in  that  of  means,  falls  professionally  to  the  state 
and  not  to  morals.  Second,  it  is  for  the  state  and  not  for  morals  to  decide 
upon  the  legal  solutions  most  capable  of  bringing  about  concrete  results 
for  the  public  good;  for  there  is  a  branch  of  politics  relating  to  legisla¬ 
tion —  legal  politics  —  which  constitutes  one  of  the  most  important 
parts  of  politics  in  general. 

146.  The  Norm  of  the  Public  Good  Governs  All  Branches  of  the  Law . 
The  norm  of  the  public  good  dominates  all  branches  of  the  law,  private 
and  public,  municipal  and  international.  This  is  an  obvious  truth  for 
public  and  administrative  law,  whose  immediate  subject  matter  is  pre¬ 
cisely  the  political,  res  publica.  On  the  one  hand,  the  state,  its  constitu¬ 
tion,  its  functioning,  can  be  regulated  only  in  accordance  with  the  best 
efficiency  of  the  state  as  an  instrument  of  the  public  good.  On  the  other 
hand,  as  to  the  relationships  between  the  state  and  its  members,  the  con¬ 
tributions  and  sacrifices  which  life  in  the  state  imposes  upon  the  citizens 
can  have  no  other  measure  than  that  public  good  which  is  their  reason 
for  being  and  the  reason  for  the  existence  of  the  state.  Even  the  distribu¬ 
tion  of  the  public  good  among  the  individual  members  of  the  state  can 
take  place  only  under  reservation  of  the  principle  of  the  public  good, 
whose  realm  extends  to  distributive  justice  as  well  as  to  legal  or  social 
justice.4  Similarly,  international  law  is  based  upon  the  international 
public  good,  which  includes  the  good  of  the  states  themselves  taken 
together  and  the  good  of  their  individual  members  in  so  far  as  they  are 
called  upon  to  enter  into  international  relations. 

147.  Private  Law  and  the  Public  Good .  What  is  important  to  empha¬ 
size,  however,  is  that  despite  appearances  the  norm  of  the  public  good 
also  presides  over  the  elaboration  of  municipal  private  law.  To  be  sure, 
private  law  is  the  rule  which,  governing  the  relationships  between  pri¬ 
vate  individuals  and  groups,  defines  the  rights  and  duties  of  everyone 
with  regard  to  the  others.  But  it  does  not  follow  that  that  definition 
should  be  formed  exclusively  or  even  primarily  from  the  viewpoint  of 

®This  is  the  moral  duty  of  legal  justice,  which  will  he  studied  infra ,  nos.  23$ 
et  seq. 

4  On  the  subordination  of  distributive  justice,  which  is  particular  justice,  to 
legal  justice,  which  is  general  (relating  to  the  public  good),  see  J.  Dabest,  Doctrine 
GENERALE  DE  i/ETAT,  no.  272. 
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the  particular  good  of  the  individuals  or  groups.  The  law  that  is  called 
private  is  private  as  to  the  sphere  of  relationships  it  governs ;  it  is  public, 
or  rather  —  to  avoid  any  confusion  with  the  subject  matter  of  public 
law  or  politics  —  it  is  social.5  not  only  as  to  its  function  but  also  as  to  its 
content.  This  means,  no  doubt,  that  in  the  regulation  of  private  rela¬ 
tionships  the  law  that  is  called  private  will  safeguard  “public  policy 
and  public  morals"  f which  in  a  technical  sense  represent  certain  ele¬ 
mentary  requirements  of  the  public  good) :  that,  moreover,  it  will  guard 
the  interest  of  third  parties  (who,  as  opposed  to  the  parties  concerned, 
represent  the  public,  frequently  interested  in  particular  individual  rela¬ 
tionships)  ;  but  still  more,  that  in  determining  the  respective  rights  and 
obligations,  the  legal  rule  will  be  conceived  with  less  regard  to  the  rights 
of  the  immediate  parties  than  to  the  good  of  the  entire  community.  The 
latter  is  never  a  third  party  in  regard  to  any  relationship  whatever  be¬ 
tween  individuals,  in  the  sense  of  an  interested  outsider:  yet  it  is  always 
a  party,  in  the  sense  that  the  parties  to  the  individual  relationship  are 
also  members  of  this  very''  community. 

Thus  the  role  of  the  public  good  in  law  is  not  merely  to  provide  a 
barrier,  reservation,  or  counterweight  to  the  play  of  an  individual  right 
created  a  priori,  “save  for  public  policy  or  the  interest  of  third  parties.*' 
Its  role  is  a  positively  determining  one  in  the  sense  that  for  the 
jurist  the  consecration  of  the  individual  right,  the  extent  and  the  mode 
of  that  consecration  as  regards  all,  parties  and  third  parties,  depend 
a  priori  upon  the  public  good.  In  a  word,  the  rights  of  the  parties  are 
determined  not  by  “mine”  and  “thine”  envisaged  separately,  but  by 
“ours”  —  which  comprises,  beyond  the  parties,  the  public,  the  total 
community.6  In  his  relationships  with  other  individuals  as  well  as  with 
the  state,  the  individual  is  taken  as  a  member  of  the  public  (the  state 
is  in  charge  only  of  the  public) ,  and  his  rights  and  obligations  are  regu¬ 
lated  in  consequence  thereof.7 

148,  The  Social  Conception  of  Private  Law  and  the  Concern  with 
Individual  Rights.  Will  this  doctrine  be  called  “socialist”  or  statist”?  8 

5  See  supra ,  no.  8$  and  n.  6. 

eCf.  G.  Renard,  La  theorie  de  l’instoution  (Paris,  1930),  vol.  1,  partie 
juridique ,  and  the  formula  by  Mausbach,  id,  329,  n.  2:  .  .  .  Also  Natgrp,  Vor- 

LESUNGEN  tJBER  PRAKTISCHE  PHTXOSOPHIE  (192$)  4S3. 

7  See,  in  this  sense,  St.  Thomas,  Summa  theologica,  la  Hoc,  qu.  90,  art.  2  ad 
resp.i  ...  ;  ad  1:  ,  .  .  ;  ad  2:  .  .  .  :  see  also  art.  3  ad  3.  And  see  Isidore  of 
Seville,  quoted  Summa,  la  Hae,  qu.  90,  art.  2,  initio ;  qu.  96,  art.  1  ad  resp .  Cf. 
Portalis,  Discours  pritimincdre>  no,  17,  in  Locsi,  op.  cit.  (Bruxelles  ed.  1836)  259, 
col.  2:  .  .  , 

*Cf.,  in  this  sense,  J.  Bonnecase,  op.  cit.  nos.  153,  155,  136,  and  especially  no. 
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Assuredly  it  is  socialism,  at  least  a  juridical  socialism,  if  one  maintains 
that  the  rule  of  the  jurist  is  necessarily  social,  centering  on  the  public 
good  and  not  the  individual  good.  It  is  statism,  too,  if  it  is  for  the  state 
to  make  a  sovereign  appraisal  of  the  requirements  of  the  public  good 
in  matters  of  the  legal  rule  —  and  how  can  that  competence  of  the  state 
be  disputed?  But  neither  this  juridical  socialism  nor  this  statism  means 
a  negation  of  the  individual  right  or  a  refusal  to  recognize  it.  On  the 
contrary,  the  public  good  demands  that  recognition:  Have  not  the  indi¬ 
viduals  been  led  to  band  together  in  the  state  with  a  view  to  safeguard¬ 
ing  their  persons  and  property?  And  how  could  the  public  good  be  de¬ 
rived  from  what  would  be  evil  for  the  individuals,  the  component  parts 
of  the  public:  Totum  non  est  praeter  partes .a  Historical  experience 
accords  with  social  philosophy  in  testifying  that  the  public  good  cannot 
be  realized,  cannot  be  conceived,  without  having  respect  for  the  indi¬ 
vidual  right,  or  by  abolishing  the  limits  between  “mine”  and  “thine.” 9 
One  does  not  in  this  way  come  back  to  individualism:  It  remains  true 
that  the  measure  of  the  individual  right  or,  more  exactly,  of  the  protec¬ 
tion  assured  it  by  the  law,  is  the  public  good,  not  the  right  of  the  indi¬ 
vidual.  And  this  thesis  is  not  without  practical  consequences,  as  will  be 
seen  from  the  following  examples. 

14Q .  The  Example  of  Rent  Legislation .  All  Western  [European]  coun¬ 
tries  after  the  World  War  of  1914-1918  and  without  interruption  since 
then  have  known  “rent  legislation,”  extending  leases  and  limiting  the 
amount  of  rent.  On  account  of  the  critical  shortage  of  living  quarters  it 
was  necessary  to  protect  tenants  of  modest  means  (or  business  men) 
from  being  put  out  on  the  street  at  the  expiration  of  their  leases,  a  situa¬ 
tion  which  would  have  entailed  both  iniquities  and  social  disturbances. 
The  solution  was  obvious:  The  landlords  were  compelled  to  extend  their 
leases  beyond  the  expiration  date,  with  provision  for  an  adjustment  of 
the  amount  of  rent  by  a  percentage  which  was  much  less  than  that  of 
the  devaluation  of  money  (50  or  100  per  cent  increase  in  rent  in  relation 
to  1914,  whereas  money  had  depreciated  in  the  proportion  of  400  and 
more).  On  all  the  evidence,  this  legislation  sacrificed  the  right  of  the 

i$7.  And  cf.  1  A.  Boistel,  Cours  de  philosophie  du  droit,  nos.  40  et  seq pp.  71 
et  seq.;  2  id .  nos.  383  et  seq.,  pp.  159  et  seq . 

*TEhe  whole  does  not  exist  outside  of  the  parts.T 

8  ThusTTB“SUt'oidy,  ^as^has  heeif  saidf  because  “injustice  would  disturb  the  order 
of  society  and  entail  the  danger  of  revolution”  that  the  common  good  requires 
justice,  but  in  a  more  essential  manner  because  the  very  idea  of  the  common  good 
is  impotent  without  justice,  apart  from  any  idea  of  disturbance  or  revolution.  Cf. 
G.  Radbruch,  Le  but  du  droit ,  in  3  Annuaire  de  l’Instttut  international  de 
philosophie  DU  droit  <193  7~ 3S)  50;  but  see  id,  53  in  fine . 
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landlord  to  that  of  the  tenant:  From  the  viewpoint  of  commutative 
justice,  on  the  level  of  "mine''  and  "thine/’  the  equilibrium  was  broken. 
On  the  one  hand,  the  landlords  lost  the  free  disposition  of  their  prop¬ 
erty;  on  the  other,  they  did  not  obtain  the  just  price  for  providing  its 
enjoyment.  It  is  possible,  even  certain,  that  in  the  minds  of  some  people 
rent  legislation  took  on  the  meaning  of  an  attack  upon  property  or, 
quite  bluntly,  an  election  maneuver:  Do  not  the  tenants  represent  the 
'‘little  men'4  and  therefore  the  mass  of  the  electorate? 

Yet  objectively  the  solution  was  justified,  at  least  in  its  principle,  as 
a  measure  commanded  by  the  public  good  under  the  circumstances.  The 
public  good,  especially  concern  with  public  peace  and  tranquillity,  de¬ 
manded  the  invasion  of  the  right  of  the  landlord,  the  break  in  the  equi¬ 
librium  which  actually  benefited  the  tenant.  With  commutative  justice 
failing,  social  justice  received  satisfaction.10  For  social  justice  may  re¬ 
quire  the  citizens  to  give  up  certain  things  not  only  for  the  profit  of  the 
state  under  the  perspective  of  public  law,  but  also  under  the  perspective 
of  private  law  for  the  profit  of  other  citizens  or  other  social  categories, 
when  these  particular  sacrifices  are  indispensable  for  the  good  of  the 
whole  community.11 

150.  The  Objection  of  “ Legislation  of  Circumstance /'  Will  this  ex¬ 
ample  be  rejected  as  legislation  "of  circumstance/’  exceptional  and  pro¬ 
visional,  and  by  claiming  that  normally  the  determination  of  private 
rights  would  take  place  on  the  basis  of  strictly  commutative  justice?  The 
objection  would  not  be  pertinent.  Continually  the  law  has  to  do  with 
situations  that  are  sometimes  conforming  and  sometimes  contrary  to 
normality,  and  its  solutions  are  made  up  sometimes  of  principles  and 
sometimes  of  exceptions  from  principles.  Now  philosophically  neither 
the  problem  nor  the  method  changes:  It  is  always  the  public  good  upon 
which  either  the  principle  or  the  exception  is  founded.  In  normal,  i.e., 
calm,  times,  the  public  good  will  be  likely  to  coincide  with  the  consecra¬ 
tion  of  commutative  justice.  In  abnormal,  i.e.,  troubled,  times,  and,  if 
you  will,  on  the  ground  of  the  policy  of  the  lesser  evil,  the  public  good 
will  suggest  such  more  or  less  grave  derogations  from  the  rule  of  com¬ 
mutative  justice.12 

10  See  another,  more  tenuous  example  in  the  case  suggested  by  J.  Carbonnier  in 
Revue  trimestrieixe  de  droit  civil  (1942)  365  (obligation  of  a  higher  employee 
to  continue  his  service  while  the  enterprise  is  folding  up). 

u  Cf.,  concerning  the  definition  of  justice  as  a  moral  virtue,  Cicero,  De  ixven- 
tione,  2,  53,  160:  .  .  .  ,  and  comment  by  F.  Sekx,  De  la  justice  et  du  droit 
(Paris,  1927)  44-47.  We  shall  return  to  this  passage  infra ,  no.  238. 

13  On  the  distinction  between  normal  and  abnormal  times,  see  M.  Hauriou, 
Precis  de  droit  constitutionnel  (2d  ed.  Paris,  1933)  440-441* 
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1 5 1.  Examples  from  the  Ordinary  Law  of  Private  Institutions:  Pre¬ 
scription.  Does  one  nonetheless  want  to  argue  from  a  starting  point  in 
normal  times?  It  will  not  be  difficult  to  discover  a  number  of  institutions 
of  private  law  in  the  apparently  most  individualistic  codes,  where  the 
solution  is  to  be  explained  by  the  predominance  of  the  viewpoint 
of  social  justice  (“ours”)  over  the  viewpoint  of  commutative  justice 
(“mine,”  “thine”).  Such  is  the  rule  of  prescription,  already  referred  to.13 
It  has  indeed  been  attempted  to  reconcile  prescription  with  individual 
right  through  explaining  it  by  a  presumption  of  renunciation:  The  in¬ 
action  of  the  holder  of  the  right  during  a  sufficiently  long  lapse  of  time 
would  indicate  an  intention  to  abandon  the  right.14  Historically  and  ra¬ 
tionally  the  explanation  is  factitious.  The  true  reason  of  prescription  lies 
in  certain  necessities  or  conveniences  of  social  life.  It  matters  for  the 
public  good  that  at  the  end  of  a  certain  time  accounts  should  be  cleared 
(liberating  prescription  or  limitation  of  debts),  unused  rights  in  real 
property  detached  from  ownership  should  disappear  (extinctive  pre¬ 
scription  of  usufructs  and  servitudes),  illegitimate  acquisitions  of  prop¬ 
erty  should  become  regularized  notwithstanding  their  original  defects 
(case  of  acquisitive  prescription  of  ownership  and  real  rights).  Yet  these 
results  contradict  the  individual  right,  since  they  operate  so  as  to  trans¬ 
fer  value  without  compensation  from  one  estate  to  another  without  the 
consent  of  the  holder  (it  is  an  adage  of  law  and  of  common  sense  that 
“renunciations  are  not  to  be  presumed”).  Commutative  justice  could 
not  approve  prescription  precisely  because  the  right  is  by  definition  im¬ 
prescriptible:  It  is  inconceivable  according  to  law  and  justice,  under¬ 
stood  in  the  philosophical  sense,  that  the  thief  or  usurper  could  ever  be¬ 
come  the  legitimate  owner  of  the  thing  he  stole  or  usurped.  Res  clamat 
domino P  The  assured  right  of  the  owner  is  nevertheless  immolated  to 
the  public  good  of  security  in  society.15 

Will  it  be  said  that  in  fact  the  normal  function  of  prescription  is  to 
clarify  normal  situations  by  relieving  the  beneficiary  of  an  often  difficult 
proof?  Incontestably  so.  But  the  exactness  of  the  remark  does  not  permit 
us  to  neglect  the  cases,  even  though  they  are  exceptional,  where  prescrip¬ 
tion  implements  injustice  precisely  because  the  law  of  prescription  has 
stability  and  not  justice  in  mind 

“See  supra ,  no.  120. 

“See,  e.g.,  1  A.  Boistel,  Cotjrs  de  philosophie  du  droit  nos.  244  et  seg.,  pp. 
401  tt  seq. 

b  [The  thing  calls  for  its  owner.] 

“  For  a  detailed  defense  of  this  thesis,  see  J.  Dabut,  La  philosophie  de  l’ordre  , 

JURIDIQUE  POSITIF,  DOS.  139-141. 
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i$2.  The  Same:  Ownership  under  ike  Code  Napoleon.  There  are  also 
other  examples  where  one  could  not  argue  that  the  case  is  exceptional. 
Take  the  regime  of  ownership  and  rights  in  real  property  under  the  Code 
Napoleon.  The  following  rules  may  be  taken  up  at  random  as  inspired 
in  the  first  place  by  a  concern  with  the  public  good  (understood  in  a 
more  or  less  exact  manner) :  The  limitation  of  the  number  of  rights  in 
real  property  (article  543 ),c  the  prohibition  of  restraints  on  alienation,1* 
the  lifelong  character  of  usufructs  (article  617,  para.  2 ),d  and  the  re¬ 
quirement  of  an  increased  value  of  the  dominant  estate  as  a  condition 
for  the  existence  of  a  servitude  (article  686). e  No  motive  deduced  from 
respect  for  everyone’s  right  offers  a  check  to  an  unlimited  variety  of 
modes  of  utilizing  property.  But  the  legislator  believed  that  socially  the 
limitation  presented  advantages  of  simplicity  and  clarity,,  justifying  a 
restriction  upon  the  freedom  of  owners  to  encumber  their  property  with 
any  detached  rights  they  pleased.  Similar  considerations  of  a  social  order 
explain  the  prohibition  of  restraints  on  alienation.  They  do  not  in  any 
way  contradict  the  individual  right  either  on  the  part  of  the  stipulating 
party  ( since  he  is  master  of  his  property)  or  on  that  of  the  obligor  (since 
he  has  given  his  acceptance) .  But  it  appeared  to  the  legislator  that  the 
power  of  alienation  was  required  by  the  economic  principle  of  freedom 
of  circulation  of  goods  in  the  social  interest.  From  the  viewpoint  of  the 
respective  rights,  there  was  nothing  to  postulate  the  lifelong  character 
of  usufructs  or  the  condition  of  increased  value  for  servitudes  either. 
But  from  a  general  point  of  view  the  legislator  refused  to  admit  that  as 
important  a  detached  right  as  a  usufruct  could  in  perpetuity  paralyze 
the  exercise  of  the  rights  of  full  ownership  to  the  detriment  of  productive 
use  of  the  property:  or  that  the  service  imposed  upon  an  estate,  with 
its  real  and  permanent  character,  should  not  be  compensated  by  an 
augmentation  in  the  value  of  the  benefiting  estate.17 

c  [Art,  543  of  the  Code  Napoleon  provides  as  follows:  “Property  rights  may  be 
either  ownership  or  a  mere  right  of  user  or  servitudes  only.*’! 

19  A  solution  evolved  by  way  of  interpolation ;  see  Piakioi  and  Ripest,  Txatte 
pratique  de  droit  civil  franqais,  vol.  3:  Les  biens  by  M.  Picard,  no.  21$. 

*  [Art.  617  para,  2  of  the  Code  Napoleon  provides  as  follows:  “Usufruct  shall  be 
terminated:  ...  By  expiration  of  the  time  for  which  it  has  been  granted.”} 

*  [Art.  686  of  the  Code  Napoleon  provides  as  follows:  “Owners  are  permitted 
to  establish  upon  their  estate  or  in  favor  of  their  estate  such  servitudes  as  to  them 
seems  fit,  provided  however  that  the  services  established  shall  be  imposed  neither 
upon  a  person  nor  in  favor  of  a  person,  but  only  upon  land  and  for  land,  and 
provided  that  such  services  shall  not  otherwise  be  contrary  to  public  policy.  The 
use  and  extent  of  the  services  thus  established  shall  be  governed  by  the  grant 
constituting  them  or,  in  the  absence  of  such  grant,  by  the  following  ndes.”] 

19  There  are  other  examples,  such  as  the  rules  of  accession  by  incorporation, 
art.  552.  [Sic.  Art.  552  of  the  Code  Napoleon  provides  as  follows:  “Ownership  of 
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Perhaps  one  will  venture  to  offer  this  interpretation:  Far  from  de¬ 
riving  from  a  social  idea,  the  above  mentioned  rules  could  be  but  the 
affirmation,  pushed  to  a  paroxysm,  of  the  individual  right  of  ownership, 
which  the  legislator  wanted  to  be  absolutely  free,  notwithstanding  the 
owner’s  contrary  will,  just  as  the  prohibition  of  a  contract  to  work  for 
life  is  evidence  in  favor  of  the  absolute  conception  of  the  principle  of 
freedom  of  the  person.  But,  even  neglecting  the  argument  of  the  produc¬ 
tive  use  of  property,  which  has  nonetheless  been  invoked,  it  will  be 
observed  that  if  the  Code  Napoleon  in  fact  saw  its  ideal  in  free,  full,  and 
unhampered  ownership,  this  ideal  was  in  its  eyes  justified  less  by  the 
right  of  the  owner  considered  as  such  than  by  the  interest  of  the  public 
in  general.  It  is  too  often  forgotten  that  liberalism,  unlike  anarchism, 
presents  itself  rightly  or  wrongly  as  a  social  doctrine,  by  the  same  token 
as  solidarism  or  socialism.  To  the  liberal,  liberty  is  fused  with,  and  alone 
is  capable  of  providing  for,  the  general  interest. 

i S3*  The  Same:  Domestic  Relations ,  Succession ,  Contracts .  It  is 
appropriate  to  generalize:  In  all  fields  of  private  law —  the  law  of  do¬ 
mestic  relations,  of  succession,  of  contracts  —  one  encounters  regulations 
elaborated  directly  as  a  function  of  the  public  good  rather  than  of  the 
pure  individual  right.  For  the  law  of  domestic  relations,  this  is  not 
astonishing.  The  realization  of  the  human  and  national  ends  of  the 
family  is  radically  incompatible  with  the  concept  of  the  right  of  the  in¬ 
dividual  as  such.  That  is  why,  for  example,  marriage  is  decreed  to  be 
indissoluble,  at  least  in  principle,  and  the  community  of  life  between  the 
spouses  always  produces  a  certain  community  of  property  relations,  even 


the  soil  carries  with  it  ownership  of  what  is  above  and  below.  The  owner  may 
plant  and  build  above  as  he  shall  see  fit,  save  for  the  exceptions  established  in  the 
Title  On  Servitudes  or  Land  Services.  He  may  build  and  dig  below  as  he  shall  see 
fit  and  draw  all  products  that  such  diggings  may  furnish,  save  for  the  modifications 
resulting  from  the  mining  laws  and  regulations  and  the  police  laws  and  regulations.”] 
The  concern  with  the  pure  individual  right  would  demand  the  coexistence  (which 
is  not  at  all  impossible)  of  the  two  rights,  of  the  owner  of  the  thing  to  which 
there  is  an  accession  and  of  the  owner  of  the  acceding  thing.  However,  since  the 
coexistence  would  probably  entail  conflicts  and  would  hardly  be  favorable  to  a 
fruitful  utilization  of  the  property,  the  Code  in  the  social  interest  decrees  expropria¬ 
tion  of  the  owner  of  the  accessory  thing,  which  will  increase  the  principal  thing, 
though  with  provision  for  indemnification.  The  same  system  prevails  as  regards 
injuries  caused  to  property  by  industrial  establishments:  the  right  of  the  owners  is 
sacrificed,  with  indemnification  provided.  Finally,  will  it  be  said  that  justice  drives 
the  law  of  nations  to  recognize,  in  an  unjust  invader,  the  rights  of  an  occupant,  not 
only  burdensome  rights  (such  as  the  maintenance  of  order)  but  also  profitable 
rights  (such  as  requisitions)  ? 
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in  case  of  separation  of  property,15  etc.  The  same  social  note  appears  in 
matters  of  succession.  For  if  descent  may  be  legitimately  related  to  the 
descendants'  own  right  (in  their  quality  as  members  of  the  family  of  the 
deceased,  though),  the  arrangement  of  the  regime  reflects  preoccupa¬ 
tions  of  a  familial,  social,  and  even  political  order.  Is  not  the  mode  of 
dividing  estates  of  interest  to  the  power  of  the  state  over  its  subjects? 19 
The  law  of  contracts  until  recent  times,  it  is  true,  was  construed  in  sub¬ 
stance  by  means  of  the  classical  categories  of  liberty  and  property 
merely  tempered  by  the  laws,  public  policy,  and  public  morals.  But  how 
can  one  with  these  concepts  account  for  solutions  such  as  the  mandatory 
value  of  fixed  prices?  In  order  to  grasp  the  adequate  reason  of  fixed 
prices,  one  must  not  hesitate  to  leave  the  ancient  individualist  frame¬ 
work  and  place  one’s  self  in  the  perspective  of  a  socially  organized  econ¬ 
omy,  where  the  retailer  is  envisaged  no  longer  in  his  purely  legal  quality 
as  a  contracting  party  and  owner  but  as  invested  with  an  economic 
function  in  the  mechanism  of  distribution  of  products.20 

i $4 .  In  the  Field  of  Evidence  and  Procedure .  Even  rules  as  technical 
as  the  law  of  evidence  and  the  law  of  procedure  (at  least  in  civil 
matters)  are  rather  often  turned  from  their  normal  ends  and  transferred 
to  the  service  of  a  policy  which  through  them  as  intermediaries  pursues 
some  end  of  the  public  good.  More  or  less  irrefragable  presumptions  are 
instituted  which  are  but  distantly  related  to  the  probability  of  the  pre¬ 
sumed  facts.  Difficulties  of  proof  are  artificially  raised  where  the  matter 
opposes  no  special  resistance  to  demonstration. 

Thus,  in  the  field  of  filiation,  the  law  multiplies  favors  to  legitimacy, 
presuming  that  the  ideal  it  deems  desirable  is  realized;  yet  it  ignores 
adulterous  or  incestuous  filiation,  wrhich  cannot  be  acknowledged  in  its 
eyes;  and  for  simple  natural  filiation  it  is  content  with  obstacles  to 
proof.  Arguments  of  a  social  order  (safeguards  to  the  peace  of  families, 
fear  of  scandal)  win  out  in  the  probative  system  over  the  concern  with 
an  objective  and  prudent  search  for  the  truth.21  Similarly,  in  the  matter 
of  civil  responsibility  in  tort  a  tendentious  employment  of  statutory  pre- 

18  See  on  this  last  point  R.  Savatier,  V evolution  du  rigime  de  la  separation  des 
biens ,  in  Le  droit,  l’amour  et  la  iiberte  (Paris,  1937)  70  et  seq. 

**  Cf.  Ch.  Beudant,  Cours  de  droit  civil  franqais  (2d  ed.  by  R.  Beudant  and 
P.  Lerebours-Pigeonniere) ,  vol.  5:  Les  successions  ab  intestat  by  R.  Le  Balle 
(Paris,  1936) ,  nos.  62-85. 

*  Cf.  R.  Hoornart,  La  politique  des  prix  imposes  (Bruxelles,  1939)  .  .  . 

aSee,  on  this  policy,  J.  Dabin,  La  technique  de  l’elaboration  du  droit 
positef  (Bruxelles-Paris,  1935)  89  et  seq .  Also  A.  Rouast,  Les  tendances  individual- 
istes  de  la  jurisprudence  frangaist  en  matifre  de  filiation  I4gitime}  in  Revue  truces- 
triexxe  de  droit  civil  (1940-41)  223  et  seq . 
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sumptions  permitted  judical  decisions  to  assure  an  especially  favorable 
regime  of  reparation  to  victims  of  injuries,  motivated  no  doubt  by  a 
feeling  of  pity  for  the  victim  but  also,  from  the  social  point  of  view,  by 
a  policy  of  preventing  injuries:  The  more  severely  the  authors  of  acci¬ 
dents  —  presumed  to  be  at  fault  or  responsible  —  are  treated  the  more 
will  they  redouble  vigilance  and  precaution.22  Finally,  in  the  field  of  pro¬ 
cedure,  do  we  not  see  the  legislator  multiply  formalities  and  delays 
simply  with  a  view  to  wearing  out  actions  of  which  he  fundamentally 
disapproves  but  which  he  is  obliged  to  tolerate,  as  in  matters  of  divorce 
on  specified  grounds  and  above  all  divorce  by  mutual  consent?  The 
resources  of  form  come  to  the  aid  of  substance;  adjective  law  concurs  in 
realizing  substantive  law,  in  this  case,  a  substantive  law  of  social  tend¬ 
ency,  preoccupied  more  with  society  in  general  than  with  particular 
individuals. 

155.  In  Criminal  Lem .  Is  it  necessary,  finally,  to  remark  that  the  law 
of  sanctions,  especially  the  penal  law,  is  directly  under  the  dominion  of 
the  public  good?  The  same  public  good  that  has  to  decide  upon  the 
content  of  the  rules  is  naturally  the  judge  of  the  form  and  degree  of  the 
sanctions.  If  their  primary  purpose  is  to  assure  the  effective  execution  of 
the  precepts  of  law,  through  the  evil  they  inflict  and  the  fear  that  evil 
may  inspire,  yet  sanctions  raise  a  new  problem  in  relation  to  the  prob¬ 
lem  of  die  content  of  the  law.  The  execution  of  the  law  could  not  be 
carried  out  regardless  of  consequences  or  even  solely  with  a  view  to  the 
efficacy  of  sanctions.  Excellent  rules  might  be  provided  with  very  effica¬ 
cious  sanctions  which,  however,  would  have  a  deplorable  social  effect. 
Certainly,  there  are  sanctions  that  are  obvious,  issuing  logically  from 
the  violation  of  the  rule  itself;  such  is  the  nullity  which  “sanctions”  con¬ 
tracts  made  in  contravention  of  a  legal  prohibition.  Such  contracts  are 
ordinarily  null  and  void  (with  reservations,  though,  as  to  the  scope  of 
these  nullities),23  and  one  and  the  same  judgment  —  a  judgment  ,of  the 
public  good  —  resolves  both  the  problem  of  the  prohibition  of  the  law 
and  that  of  its  sanction.  But  there  are  sanctions  which  keep  less  closely 
to  the  existence  of  the  precept,  such  as  annulments  of  transactions, 
seizures,  and  above  all  penalties  (which  incidentally  explains  the  birth 
of  the  penal  law  as  an  autonomous  branch).  Now  it  is  a  distinct  judg¬ 
ment  —  always  one  of  the  public,  good  —  that  will  raise  the  question  of 
punishment,  a  judgment  dictated  by  the  social  gravity  of  the  infraction 

52  See  on  this  point  J.  Dabut,  La  phxlosqphie  de  l’ordre  juridiqtje  positif, 
nos.,  155-156. 

“Ordinarily;  for  it  may  happen  that  the  law  upholds  the  forbidden  transaction 
and  imposes  the  sanction  of  a  penalty  upon  the  transgression. 
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and  the  social  necessity  of  a  more  energetic  reaction*  yet  without  over¬ 
looking  the  rights  of  the  person  of  the  delinquent,  who,  despite  the  pun¬ 
ishment,  still  has  the  right  to  be  treated  humanely.24 


Section  3.  The  Temporal  Public  Good  as  Norm  of  the  Negative 
Content  of  the  Law 

136,  The  Public  Good  Often  Demands  Abstention  of  the  Jurist .  It 
would  be  wrong  to  believe,  however,  that  the  intervention  of  a  legal 
rule  is  indicated  every  time  that  some  attitude  conforming  to  the  public 
good  is  to  be  obtained  from  the  subjects,  whether  private  individuals  or 
even  official  functionaries.  The  public  good,  the  norm  of  the  positive 
content  of  the  law,  is  also  and  for  the  same  reason  the  criterion  of  its 
negative  content;  as  the  master  of  the  mode  of  intervention,  it  equally 
decides  in  each  case  upon  the  principle  of  intervention.1  Seen  from  an¬ 
other  angle  —  that  of  the  realization  or  the  incidences  of  the  rule  —  it 
may  happen  that  the  requirements  of  the  public  good  demand  of  the 
jurist  a  more  or  less  complete  abstention.  And  it  is  understood  that  we 
have  in  mind  here  not  at  all  the  effacement  of  a  statute  or  custom  in 
favor  of  the  courts,  where  the  judicial  source  of  law  is  substituted  for 
other  sources,  but  rather  the  lack  of  any  legal  rule,  whatever  its  source, 
a  priori  or  a  posteriori ,  in  short,  a  system  of  more  or  less  complete  free¬ 
dom  imposed  upon  and  eventually  sanctioned  by  the  judge.  Here  ap¬ 
pears  in  full  relief  the  mission  of  the  jurist  to  prefer  prudence  to  justice, 
even  social  justice.  The  “prudent”  man  does  not  think  exclusively  of 
justice;  he  seeks  what  is  realizable;  failing  to  obtain  the  best,  he  con¬ 
tents  himself  with  less,  which  is  sometimes  the  lesser  evil. 

Let  us  leave  aside  the  assumption  of  intangible  autonomies.  There  are 
indeed  spheres  of  activity,  even  external  activity,  where  the  will  of  In¬ 
dividuals  is  the  master  of  decision  and  action,  save  for  its  responsibility 
before  conscience  and  God.  Universal  as  the  domain  of  the  public  good 

*  Cf.  P.  Cuche,  Vilaboratlon  du  droit  pSnat  ei  Yirriductible  droit  mturd, 
in  3  Recueil  Geny  271-274.  Cf.  St.  Thomas,  Summa,  Ha  Hoc,  qu.  66,  art.  6  ad 
2:  ...  ;  and  see  St.  Thomas,  op.  cit .  Ha  Hat,  qu.  S5,  art.  1  ad  1. 

1  The  definition  of  law  as  ordinaito  ad  bonum  commune,  called  upon  to  serve 
the  “utility  of  men,”  as  in  the  passages  quoted  supra,  no.  134  and  notes  2  and  5, 
means  no  doubt  that  in  the  first  place  the  law  will  prescribe  what  the  common 
good  or  the  utility  of  men  demand,  but  also  that  it  will  abstain  from  such  pre¬ 
scription  in  cases  where  the  common  good  and  the  utility  of  men  would  not  benefit 
therefrom.  Isidore  of  Seville,  approved  by  St.  Thomas,  said  that  the  law  satuti 
froficiat,  expediat  sduti  [should  “benefit  welfare”  or  “expedite  welfare”],  Summa 
thxologxca,  la  Hoc,  qu.  95,  art.  3. 
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may  be  in  the  temporal  order,  there  are  reserved  zones  prohibited  to 
penetration  by  the  public  and  the  state  at  least  in  the  form  of  precepts 
if  not  of  advice:  Those  in  which  the  personal  destiny  of  the  individuals 
in  this  and  in  the  other  world  is  at  stake,  in  a  word,  the  freedom  of  voca¬ 
tion  in  the  wide  sense.  This  freedom  is  not  only  legitimate  but  also 
necessary.  No  reason  of  the  public  good  could  motivate  its  suppression 
or  limitation  because  it  stems  from  the  nature  of  the  human  individual, 
who  is  not  merely  a  part  of  a  whole  but  also  a  being  subsisting  in  and 
for  himself,  and  because  no  attack  upon  human  nature  could  be  useful 
to  a  public  good  which  is  also  basically  human.2 

157.  The  Dilemma:  Freedom  or  Legal  Rule .  Let  us  remain,  then,  on 
the  level  of  the  competence  of  the  state  and  the  public  good.  It  is  not  a 
foregone  conclusion  that  in  concrete  reality  the  rule  will  be  a  better  in¬ 
strument  of  a  solution  than  the  free  will  of  individuals,  in  whatever  way, 
incidentally,  the  latter  may  proceed,  by  way  of  material  action  or  of  dis¬ 
position  (legal  transaction),  unilaterally  or  by  agreement.  Seemingly, 
the  rule  alone,  as  emanating  from  the  social  authority  —  rulers  or  the 
people  themselves  acting  together  —  is  capable  of  rising  to  the  level  of 
the  good  of  all  while  the  private  will  would  never  go  beyond  the  limited 
horizon  of  the  particular  interest.  But  if  experience  condemns  the  all  too 
optimistic  doctrine  of  a  public  good  flowing  by  a  law  of  fate  from  the 
play  of  competing  freedoms,3  it  would  be  an  exaggeration  to  claim  that, 
conversely,  freedom  could  never  produce  anything  but  damage  to  the 
public  good  —  often  a  positive  damage,  and  in  any  case  a  negative  one 
by  the  very  lack  of  coordination  and  discipline  which  results  from  com¬ 
petition.  In  these  matters,  a  priori  doctrines,  always  extreme  and  sim¬ 
plifying,  weigh  less  heavily  than  facts,  because  we  are  concerned  with 
registering  results  and  the  sole  valid  method  for  registering  results  is 
statistics  or,  if  you  will,  more  modestly,  experience. 

The  dilemma  is  thus  not  one  between  freedom  on  the  one  hand  and 
the  public  good  on  the  other;  it  is  one  between  freedom  and  the  rule, 
both  possible  instruments  in  the  service  of  the  public  good.  Freedom  has 
its  perils:  Disorder  or  injustice,  which  are  precisely  the  reason  of  being 
of  the  rule;  but  the  rule  in  turn  is  not  without  inconveniences.  Whatever 
the  virtues  of  external  discipline  may  be  from  the  very  viewpoint  of  the 

2  As  to  the  relation  of  the  individual  human  being  to  society  and  the  state,  see 
J.  Dabin,  Doctrine  generate  de  l’Etat,  nos.  212-216,  pp.  342-352. 

8  This  is  the  moment  to  quote  the  typical  formula  of  Eudore  Pirmer  in  the 
Belgian  Chamber,  in  i860,  in  the  debate  concerning  art.  494  of  the  Penal  Code, 
repressing  usury:  “We  wrongly  oppose  the  protection  of  freedom!”  Quoted  in  2 
Nypels,  Le  code  penal  belge  interpret^  (Bruxelles,  1878)  675. 
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education  of  freedom/4  every  rule  by  its  inhibiting  effect  involves  a  cer¬ 
tain  attack  upon  individual  energies.  Spontaneous  enthusiasm  is  con¬ 
trolled,  contained,  broken.  The  excess  of  discipline  kills  the  spirit  of  ini¬ 
tiative.  The  fully  prepared  regulation  relieves  one  of  foreseeing  and 
providing;  and  in  the  absence  of  regulation  the  disoriented  subject  falls 
into  inertia.  From  another  aspect,  discipline  laid  down  in  advance  al¬ 
ways  errs  through  generality,  which  prevents  it  from  adapting  itself  to 
the  particularities  of  cases,  while  freedom,  mobile  and  supple,  knows 
how  to  invent  exactly  adjusted  solutions.  Lastly,  let  us  not  forget  that 
the  rule  issuing  from  the  will  offers  this  superiority  over  the  imposed 
rule,  that  it  adds  to  the  abstract  force  of  the  obligation  the  stimulus  of 
personal  engagement,  which  doubles  its  effective  value. 

158.  Sometimes  Freedom  Ought  to  he  Preferred .  but  Not  Without 
Limit  or  Control.  Now  these  merits  of  freedom,  in  action  as  well  as  in 
the  regulation  of  action,  are  not  without  repercussions  upon  the  public 
good.  At  some  point,  freedom  may  be  preferred  to  intervention  even  if 
in  the  special  case  the  solution  provided  by  freedom  would  be  less  in 
conformity  with  the  public  good  than  the  solution  of  the  rule.  By  hy¬ 
pothesis,  the  advantages  of  freedom  represent  on  the  whole  a  more 
appreciable  element  of  the  public  good  than  what  has  been  given  up 
for  it.  More,  in  the  choice  to  be  made  between  freedom  and  the  rule, 
the  law  will  begin  by  laying  down  the  rule  of  freedom,  at  any  rate  as 
long  as  it  has  not  been  shown  that  in  practice  the  use  of  freedom  turns 
generally  against  the  public  good.  This  explains  not  only  the  great 
principle  of  modern  private  law  that  “all  that  is  not  prohibited  is  per¬ 
mitted,”  but  also  the  principle  of  the  autonomy  of  the  will  in  the  regula¬ 
tion  of  private  interests.  The  law  has  greater  confidence  in  freedom  than 
io  itself  to  define  the  relationships  between  particular  individuals  for 
the  best  interests  of  each  and  all.  If  it  formulates  the  rule,  it  does  not 
always  impose  it,  in  the  sense  that  it  permits  liberty  to  derogate  from 
it  by  the  disposition  of  a  will  to  the  contrary:  The  rule  of  the  law  is  then 
but  supplementary,5 

Of  course,  freedom  from  regulation  could  not  be  absolute,  without 
limit  and  without  control,  which  would  amount  to  denying  the  utility 
and  the  very  principle  of  social  discipline.  At  the  outset,  it  is  incumbent 
upon  the  law  to  insure  the  expression  of  authentic  freedom  or  at  the 

*  See,  in  this  sense,  St.  Thckmas,  Summa,  la  IFae,  qu.  95,  art.  1  ad  resp.  and  ad  2. 

5  On  the  system  of  the  Code  Napoleon,  see  J.  Dahin,  Autonomic  de  la  volonti  tt 
lots  imperatives,  ordre  public  et  bonnes  moeurs ,  sanction  de  la  derogation  aux  lots , 
en  droit  prive  interne,  in  Annales  de  dboit  et  de  science  politique  (Louvain, 
1940)  190  et  seq. 
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very  least  of  a  sufficient  freedom,  for  a  freedom  that  is  psychologically 
null  no  longer  answers  to  the  concept  of  freedom.  Further,  there  are 
matters  which  are  not  appropriately  treated  through  freedom,  which  call 
for  a  common  measure,  objective  and  uniform,  independent  of  will  in 
general  and  of  any  particular  dissident  will.  Lastly,  even  in  the  field  left 
to  freedom,  there  will  always  be  room  for  paring  down  the  abuses  and 
gaps  of  freedom  by  adequate  measures  whenever  freedom,  positively  or 
negatively  —  through  badly  regulated  competition  —  would  cause  to  the 
public  good  a  damage  greater  than  that  which  intervention  would  en¬ 
tail.6  Even  within  the  framework  of  a  vigorously  social  conception  of 
the  law,  this  justifies  the  very  large  place  accorded  to  the  freedom  of 
individuals  and  groups,  a  principle  often  denounced  as  typically  indi¬ 
vidualistic  although  its  moderate,  balanced  application  is  ultimately  as 
beneficial  to  society  as  to  the  individuals. 

Beneficial  Character  of  Freedom  even  in  the  Domain  of  Public 
and  Administrative  Law.  Nor  is  this  beneficial  character  of  freedom  en¬ 
trenched  in  the  sector  of  private  law.  It  shows  itself  also  in  public  and 
administrative  law,  where  the  public  good  represents  the  only  valid 
viewpoint,  outside  of  any  consideration  of  private  good.  Good  manage¬ 
ment  of  the  state  does  not  systematically  require  a  rule  any  more  than 
does  good  management  of  particular  interests.  The  spirit  of  initiative 
and  freedom  of  decision  are  as  indispensable  to  rulers,  functionaries,  and 
officials  responsible  for  the  public  good  as  they  are  to  private  persons. 
And  hence  while  in  some  matter  or  under  some  circumstances  the  public 
good  may  demand  the  subjection  of  the  holders  of  authority  to  a  more 
or  less  rigid  rule,  there  will  be  other  cases  where  the  public  good  will  re¬ 
quire  that  they  have  a  more  or  less  discretionary  power,  such  as,  when¬ 
ever  the  danger  of  arbitrariness  will  appear  less  prejudicial  to  the  public 
good  than  too  strict  a  discipline. 

160.  The  Psychology  of  the  Subjects:  Cases  Where  the  Public  Good 
Is  Satisfied  Without  the  Intervention  of  a  Law.  The  shortcomings  in¬ 
herent  in  the  system  of  regulation  are  not  the  only  reason  for  abstention 
on  the  part  of  the  rule.  Account  must  also  be  taken,  to  a  large  extent,  of 
the  psychology  of  the  subjects. 

Suppose,  first,  that  ordinarily  they  spontaneously  execute  the  order 
deduced  from  the  public  good.  The  result  is  here  obtained  without  the 

*  See  L,  Josserand,  La  “publicisation”  du  contrat,  in  3  Rectjeil  Lambert  §  145, 
PP»  143  et  seq.;  G.  Ripert,  L’ordre  iconomique  et  la  Uberti  contractueUe ,  in  2 
Rectjeil  G£ny  347,  and  Le  regime  democratique  ex  le  droit  civil  moderne 
(Paris,  1936)  nos.  137  et  seq. 
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rule  having  to  show  itself.7  Now  if  the  legislator  makes  the  claim  to  in¬ 
tervene.  if  only  to  support  with  a  sanction  the  principle  already  prac¬ 
ticed  in  fact,  the  effect  of  his  step  could  be  radically  different  from  what 
he  had  thought.  Instead  of  confirming  the  subjects  in  their  attitude,  it 
may  cause  a  turnabout  dictated  by  a  feeling  of  reaction  against  meddling 
that  is  deemed  intolerable.  There  are  individualistic  peoples  whose  cavil¬ 
ing  temperament  goes  as  far  as  explicit  contradiction;  there  are  defiant 
peoples  who  in  the  course  of  history  have  had  to  suffer  many  an  abuse. 
A  psychology,  perhaps  regrettable,  which  yet  imposes  itself  as  a  fact 
upon  the  statesman  desirous  of  avoiding  mistakes.  The  more  so  since 
the  inopportune  proclamation  of  commonly  practiced  principles  risks 
awakening  the  doubt  that  will  end  by  ruining  them.  Contrary  to  the 
well-known  saying,  there  are  things  that  are  better  left  unsaid.5  But 
since  under  certain  circumstances  freedom  has  proved  itself,  why  not 
trust  it  as  long  as  it  continues  to  merit  the  trust?  The  codes  of  law  are 
not  like  catechisms  or  grammars  containing  the  complete  enumeration 
of  what  to  do  and  what  to  avoid.  Arranged  in  them  are  only  the  precepts 
that  it  is  useful  to  have  promulgated  because  people  would  tend  to 
transgress  them;  that  is,  unless  the  principles  in  question  are  so  impor¬ 
tant  that  isolated  infractions  could  not  be  permitted.  For  instance,  there 
is  good  reason  for  the  legal  rule  prohibiting  murder  and  theft,  although 
murderers  and  thieves  are  relatively  rare.  In  this  case,  by  the  way,  such 
a  law  lays  down  the  precept  only  by  sanctioning  it,  by  way  of  the  penal 
law  or  the  law  of  civil  responsibility,  since  it  is  useless  to  announce  such 
a  precept;  The  law  does  not  prohibit  murder,  it  punishes  it.  this  sanction 
like  every  sanction  naturally  implying  a  prohibition. 

161.  The  Same;  Cases  Where  the  Order  of  the  Public  Good  Would 
Meet  with  Resistance .  Provision  must  be  made  for  the  converse  assump¬ 
tion:  The  people  do  not  understand  the  requirements  of  the  public 
good;  they  do  not  practice  them  and  are  not  disposed  to  accept  them. 
This  occurs  especially  where  the  old  human  passions  of  unchastity,  in¬ 
temperance,  prodigality,  cupidity,  and  pride  are  at  work,  against  which 
the  state  has  the  duty  to  fight,  by  reason  of  their  social  harmfulness;  or 
it  occurs  where  the  state  seeks  to  introduce  ideas  of  orderly  cooperation 

7Cf.,  in  the  same  sense,  Montesquieu,  Cahihs,  X716-17 55,  presented  by 
B.  Grasset  (Paris,  1941)  95*  “One  should  not  do  by  laws  what  one  can  do  by 
habits”;  “useless  laws  weaken  necessary  ones” 

•This  is  one  of  the  reasons  why  the  English  do  not  like  the  system  of  [Con¬ 
stitutional]  “Declarations  of  Rights”:  What  good  is  there  in  proclaiming  what  goes 
without  saying?  For  all  that,  individual  rights  are  not  any  the  less  recognised  and 
very  energetically  sanctioned  in  England. 
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in  a  society  of  too  individualistic  leanings.  Quid  leges  sine  moribus ?  a 
This  still  says  too  little.  Disagreement  with  mores  is  capable  of  pro¬ 
ducing  results  worse  than  the  futility  of  laws:  Troubles  of  every  sort, 
economic,  social,  moral.  Now,  no  matter  how  just  may  be  the  disposition 
of  a  law  seen  only  as  such  and  as  to  its  intention,  the  role  of  that  law 
is  not  to  aggravate  a  real  disorder,  which  by  hypothesis  its  precept  is 
powerless  to  extirpate,  by  adding  a  new  and  worse  disorder.  The  legal 
rule  ceases  to  be  of  any  service  when,  on  the  whole  and  balancing  its 
advantages  against  its  inconveniences,  it  produces  more  evil  than  good.9 
No  doubt  the  people  are  at  fault  when  in  contempt  of  a  formal  order 
they  continue  obdurately  in  vicious  practices  or  refuse  to  make  legiti¬ 
mate  sacrifices  of  independence.  But  the  authority  in  turn  commits  a 
political  fault  when  it  reacts  too  late  by  untimely  intervention  without 
first  thinking  of  converting  the  mass  of  misled  opinion.10 

The  dosage  of  legal  requirements  does,  however,  involve  degrees. 
From  the  legislator’s  inability  to  prescribe  the  maximum,  on  account  of 
the  state  of  opinion,  it  does  not  follow  that  he  ought  to  prescribe  nothing 
at  all.11  He  will  prescribe  the  minimum,  or,  more  exactly,  the  maximum 
of  what  opinion  is  able  to  support.  For  example,  divorce  once  having 
entered  into  the  mores,  the  legislator  will  not  necessarily  go  so  far  as  to 
exclude  it.12  Working  with  the  fire,  he  will  only  take  care  to  hinder  its 
abuse  and  even  its  use  by  a  series  of  precautions  tending  to  restrain  and 
sterilize  the  undesirable  solution.13 

a  [What  are  laws  without  morals?] 

9  Cf.,  in  the  same  sense,  St.  Thomas,  op.  cit.  Ia  Ilae ,  qu.  95,  art.  3  ad  resp .  .  . 
Especially  concerning  the  repression  of  vices,  see  qu.  96,  art.  2  ad  resp.  and  ad  2; 
qu.  77,  art.  1  ad  resp.  See  also  Montesquieu,  De  l’esprit  des  lois,  bk.  XIX;  equally 
Portalis,  Discours  preliminaire,  no.  5,  in  1  Locre,  op.  cit.  (Bruxelles  ed.  1836)  154, 
col.  2:  .  .  . 

10  God  Himself  has  proceeded  in  this  progressive  manner,  giving  the  Old  Law 
to  a  still  imperfect  humanity,  and  another  more  perfect  law  (the  Law  of  the 
Gospel)  to  those  who  had  already  been  led  by  the  earlier  law  to  a  greater  under¬ 
standing  of  divine  matters,  St.  Thomas,  Summa,  Ia  Ilae ,  qu.  91,  art.  5  ad  1. 

n  St.  Augustine,  approved  by  St.  Thomas,  op.  cit.  Ia  Ilae ,  qu.  96,  art.  2  ad 
3:  .  .  . 

^Divorce  may  have  entered  the  mores  so  deeply  that  the  public,  in  order  to 
reserve  the  possibility  of  breaking  off  relations  in  case  of  a  suppression  of  divorce, 
will  forego  marriage  so  as  to  live  in  free  unions,  which  is  no  doubt  much  worse 
than  divorce.  The  same  difficulty  hampers  a  prohibition  of  work  by  married 
women  outside  of  the  home.  The  desire  for  independence  —  and  sometimes  the 
necessity  to  supplement  the  family  income  —  may  turn  from  marriage  to  con¬ 
cubinage  women  who  would  nonetheless  want  to  work  outside. 

18  As  examples  of  this  policy,  one  may  also  cite  the  case  of  numerous  rules  of 
the  Code  Napoleon  in  the  matter  of  gifts  inter  vivos ,  showing  the  hostility  of  the 
legislator  toward  that  kind  of  dispositions,  which  deprive  families  of  their  estates. 
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162 .  The  Intervention  oj  the  Legal  Rule  Is  Xot  the  Only  Possible 
Solution .  But  let  us  make  no  mistake:  Silence  or  tolerance  on  the  part 
of  the  legal  rule  by  no  means  signifies  abstention  of  the  authority.  There 
are  several  ways  in  which  the  state  may  usefully  promote  the  public 
good.  In  general,  no  doubt,  it  will  hardly  succeed  without  laying  down  a 
precept.  The  subjects  need  to  be  given  commands,  and  formally  the  state 
is  the  commanding  power.  But  the  action  of  the  state  by  way  of  com¬ 
mand  and  powder  is  not  always  the  aptest  method.  Like  the  father  of  the 
family,  like  any  authority  whatever,  the  state  may  confine  itself  to 
encouraging  through  the  grant  of  advantages  or  counteracting  through 
“prohibitive”  procedures.  As  long  as  morality  is  preserved  (for  the  end 
does  not  justify  the  means),  the  state  has  the  right  and  the  duty  —  of 
political  prudence  —  to  choose  the  means  which  leads  most  surely  to  the 
goal.14 

Take,  for  instance,  the  fight  against  alcoholism,  an  incontestable  so¬ 
cial  scourge,  injurious  not  only  to  the  individuals  who  yield  to  alcoholic 
liquor  but  also  to  their  offspring  and  to  ail  of  society,  since  the  abuse  of 
alcohol  kills  the  race.  Instead  of  issuing  a  prohibition  pure  and  simple, 
sanctioned  by  a  penalty  if  need  be,  which  is  the  most  direct  and  most 
energetic  method,  the  state  may  intervene  by  so  many  limitative  regu¬ 
lations  (closing  down  the  sale  of  drinks  for  certain  hours  of  the  day, 
imposing  taxes,  etc.)  or,  in  a  manner  no  longer  juridical,  by  favoring  the 
consumption  of  products  competing  with  alcohol,  organizing  anti-alcohol 
propaganda  in  its  own  schools,  or  allotting  subsidies  to  private  anti¬ 
alcohol  groups;  in  these  latter  cases,  the  law  gives  way  to  general  poli¬ 
tics.  What  about  the  fight  against  the  high  cost  of  living,  another  social 
scourge,  or,  more  precisely,  the  practice  of  exorbitant  prices?  Apart  from 
the  direct  procedure  of  fixing  ceilings,  which  often  remains  a  dead  letter 
or  results  only  in  producing  a  shortage  of  goods,15  various  more  or  less 
efficacious  procedures  are  at  the  disposal  of  the  state  to  curb  the  upward 
movement:  e.g.,  initiating  competition  by  enterprises  managed  by  the 
public  authorities  or  even  suppressing  private  trade  (system  of  public 
enterprises  (regies)  and  monopolies).16 

To  check  the  abuses  of  economic  power,  the  state,  instead  of  itself 
combating  such  abuses  in  a  preventive  and  repressive  manner,  may 

11  On  the  efficacy  of  advice  in  relation  to  precepts,  cf.  St.  Thomas,  op.  cit.  la 
Hoe,  qu.  9$,  art.  1  ad  resp .  and  ad  r. 

“Not  to  forget  the  special  danger  noted  by  Montesquieu,  De  l'esprit  bes 
lois,  bk.  XXII,  ch.  19:  ‘‘Usury  increases  in  Mohammedan  countries  in  proportion 
to  the  severity  of  its  prohibition:  the  lender  indemnifies  himself  against  the  risk 
of  violation.” 

“Cf.,  on  the  creation  of  municipal  slaughterhouses,  French  Council  of  State, 
Nov,  24,  1933,  Serey  (1934),  3,  103,  with  note  bv  M.  Mestre. 
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stimulate  the  grouping  together  of  the  weak  who  are  the  victims  or, 
again,  make  itself  the  mediator  to  bring  the  parties  together.  Such  has 
been  the  policy  of  the  state  of  the  nineteenth  and  twentieth  centuries  in 
the  field  of  protection  of  labor.  While  it  intervened  by  protective  statutes 
(“social  legislation”  properly  so  called),  it  lifted  the  barriers  to  labor 
unionism,  erected  institutions  of  conciliation  and  arbitration,  and  fa¬ 
vored  collective  agreements  and  mixed  commissions.  Such  a  policy, 
which  takes  advantage  of  the  play  of  social  forces,  offers  many  benefits. 
It  is  economical  since  it  relieves  the  state  of  the  need  for  incessant  and 
often  delicate  policing;  it  is  in  accord  with  the  idea  of  human  dignity 
since  it  leaves  to  the  interested  parties  the  care  of  defending  their  own 
interests;  it  aids  virtue  since  it  drives  toward  the  recognition  of  the 
bond  of  solidarity  which  unites  the  workers  among  themselves,  on  the  one 
hand,  and  capital  and  labor,  on  the  other.  In  an  analogous  order  of  ideas, 
we  see  governments  favoring  the  elaboration  and  establishment  of  uni¬ 
form  types  of  contracts  in  order  to  introduce  certain  reforms  that  are  not 
yet  ripe  enough  to  pass  directly  into  statutes:  The  state  avails  itself  of 
extra-judicial  practice  as  a  precursor  of  the  requirement  of  the  law.17 
Finally,  if  one  likes  an  example  now  on  the  agenda,  it  is  quite  certain 
that  the  return  of  woman  to  the  home,  which  in  every  regard  represents 
the  social  verity,  will  be  attained  much  less  by  prohibiting  work  outside 
than  by  a  complex  of  measures  destined  to  influence  the  external  and 
internal,  economic  and  psychological  causes  that  drive  mothers  to  desert 
their  homes.  Do  we  have  to  add  that  most  of  the  time  the  authority  will 
be  led  to  put  all  means  within  its*  power  to  work  simultaneously,  that 
resort  to  the  method  of  the  compelling  imperative  does  not  exclude  the 
use  of  other,  indirect  procedures,  and  vice  versa? 

163.  The  Desirable  Public  Good  and  the  Realizable  Public  Good.  It 
follows  from  these  explanations  that  the  public  good,  the  norm  of  the 
positive  legal  ordinance,  is  two-faced,  that  in  a  certain  sense  it  even 
assumes  contradictory  aspects.  Sometimes,  the  public  good  commands  a 
rule  which  erects  its  requirements  into  a  precept;  sometimes,  it  demands 
freedom,  abstention  of  the  rule  with  regard  to  these  same  requirements. 
There  is  the  desirable  public  good,  incarnating  the  ideal,  and  the  realiz¬ 
able  public  good,  depending  upon  contingencies.  Good  in  its  disposition, 
the  rule  may  nevertheless  produce  fruits  contrary  to  the  public  good  on 
account  of  an  unfavorable  social  environment.  Now  what  matters  is  the 
result,  the  final  result,  the  amount  of  effectively  realized  public  good. 
For  the  legislator,  the  question  is  thus  not  so  much  to  determine  what 

17  Cf .  E.-H.  Kaden,  Un  exemple  de  la  pratique  extra-judidare  en  AUemagne: 
U  contrat  de  bait  uniform in  1  Recuejl  Lambert  §  41,  pp.  511  et  seq. 
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the  subjects  owe  to  the  public  good  as  what  he  is  able  to  obtain  from 
them  by  means  of  his  rule.18 

164.  Public  Good  and  Public  Opinion  as  Factors  of  the  Elaboration  of 
the  Law .  In  a  single  glance  one  grasps  the  relationship,  established  in  the 
system  of  law,  between  the  notion  of  the  public  good  and  the  factor  of 
public  opinion,  the  “collective  consciousness/5  the  “great  mass  of 
minds.55  Opinion  as  such  is  no  generator  of  law  because  it  does  not  create 
the  requirements  of  the  public  good  nor  the  consequences  they  involve 
with  regard  to  the  law.19  But  if  the  requirements  of  the  public  good 
are  objective,  the  conception,  true  or  false,  which  opinion  may  form  of 
these  same  requirements  in  turn  constitutes  a  fact  endowed  with  objec¬ 
tive  reality.  And  that  fact  is  of  interest  to  the  law  in  so  far  as  the  state 
of  opinion  is  a  factor  in  the  realization  of  the  rule.  While  a  rule  in  accord 
with  popular  feeling  is  ordinarily  assured  of  success,  a  rule  disavowed  by 
opinion  is  almost  condemned  to  failure.  Xow  the  failure  of  the  rule,  sig¬ 
nifying  disobedience  of  the  subjects,  not  only  damages  the  law  but  also 
affects  the  public  good  itself,  so  that  an  alternative  is  raised:  Either 
abstention  of  the  rule,  renouncing  the  benefit  it  ought  theoretically  to 
procure,  or  inefficacious  intervention  with  its  fatal  consequences  for  the 
prestige  of  the  authority.20 

In  reality,  it  is  true,  the  dilemma  rarely  takes  so  trenchant  a  form. 
The  failure  of  a  rule  is  never  complete;  or  even  if  complete,  it  does  not 
always  entail  loss  of  the  prestige  of  authority.  The  necessity  of  a  choice 
remains,  the  more  so  as,  outside  of  practical  efficiency,  the  truth  of  a 
rule,  the  ideal  it  translates,  also  has  its  peculiarly  social  interest.  In  the 
eyes  of  righteous  people,  and  even  of  others,  the  silence  of  the  law,  pass¬ 
ing  for  indifference  or  complicity,  is  capable  of  engendering  a  scandal  at 
least  as  damaging  to  the  prestige  of  the  authority  as  the  lack  of  success. 
But  no  matter  what  the  difficulty  of  the  choice  in  special  cases,  it  was 
sufficient  to  mark  the  exact  place  of  opinion  among  the  component  ele¬ 
ments  of  the  legal  synthesis.  Opinion,  in  fact,  conditions  the  elaboration 
of  the  law;  it  is  the  principal  factor  of  success  or  failure  of  a  legal  rule, 
which  requires  effective  execution  in  terms  of  its  own  nature  and  accord- 

Following  Isidore  of  Seville,  St.  Thomas  teaches  that  a  law  must  be  necessary, 
useful,  and  beneficial  to  the  public  good,  SusotA  theolocica,  la  Hoe,  qu.  95,  art.  3 
ad  resp.  and  ad  1. 

10  See  supra,  no.  xrs, 

00  Cf.  MoNTESQxnEu,  Cahbsbs  96:  “One  must  know  the  prejudices  of  Ms 
century  well  so  as  neither  to  shock  them  too  much  nor  to  follow  them.”  “One 
must  do  nothing  but  the  reasonable;  but  one  must  be  very  careful  not  to  do 
everything  that  is  reasonable.” 
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in g  to  the  essential  vow  of  the  public  good.21  Before  a  legal  requirement 
of  a  nature  to  shock  opinion  can  be  established  in  an  efficacious  manner, 
it  will  be  appropriate  to  await  the  conversion  or  neutralization  of  such 
opinion.  Normally,  the  social  action  of  education,  exerted  together  by 
the  state  and  by  private  initiative,  will  precede  properly  legal  action. 

By  the  name  of  public  opinion  we  understand  of  course  a  consistent 
and  compact  social  force.  Often  the  alleged  opinion  is  only  that  of  a 
minority  of  writers  whose  theses  find  no  echo  in  the  public,  or  still  again, 
the  pretended  opinion  is  divided  into  hostile  currents  and  counter- 
currents.  Nothing  then  prohibits  the  authority  from  taking  advantage 
thereof  and,  by  a  bold  decision,  dictating  the  solutions  it  deems  well 
founded.  Its  very  intervention  will  often  have  the  effect  of  rallying  the 
indifferent,  the  undecided,  and  even  some  from  the  opponents. 


165 .  The  “problem  of  Interventionism ”  Does  Not  Arise  in  Morale  at 
Least  Not  in  Natural  MorME&v  all  these  traits,  again,  the  legal  rule  is 
d is tinguisiied  Jrom  the^noral  ruK  "rhere  is  no  “problem  of°in±P^r>. 
tionism”  in  morals.  Whereas  for  the  public  goodtheQuestion  of  the  real¬ 
ization  and  consequently  of  the  utility  of  the  rule  is  absolutely  capital, 
themoral  good  exists  and  is  binding  independently  of  anv  consideration 
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above  tneir  strength.  In  the 
in  jhe  conclusions  deduced 
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the  legislator  of  morals  himself,  whose  role  is  but  to  tr 
“given”  of  nature  without  alteringJtJby  any  modification(or" curtai 
whatsoever.24  “ 


This  very  reservation  of  human  laws  as  regards  things  they  are  not  capable 
of  governing  in  an  efficacious  manner  is  the  work  of  an  eternal  law,  says  St. 
Thomas,  op.  cit.  la  lias,  qu.  93  >  art.  3  ad  3.  In  other  words,  this  impotence  is  part 
of  the  divine  plan. 

52  See  St.  Thomas  as  cited  supra ,  n.  9,  applying  to  human  laws  in  general,  moral 
and  juridical. 

* J* *16  distinction  between  virtue  in  general,  prescribed  by  nature,  and  the 
specifications  of  virtue,  which  are  not  always  prescribed  by  nature,  cf.  St.  Thomas, 
Stjmma  theologica,  la  Hat ,  qu.  94,  art.  3  ad  resp.,  in  fine . 

On  the  prescriptions  added  to  the  rule  of  natural  law  ad  bumanatn  vitatn 
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SUBDIVISION*  II.  THE  MEANS;  THE  TECHNICAL  EQUIPMENT  OF  THE 

LAW : 


Introduction 


166.  The  a Formal  Realizability"  or  “ Practicability "  of  the  Law.  L*ike 
any  rule  for  e£^ctjye^rej,Il^tipH>  in.thp 

sense  thatlts  p^cept.^  are  intended  to~~pa^^  of  thesxib- 

jects  or  at  leastrthe  generaPmass  of  t&em.  This  necessity,  as  above  in¬ 
dicated,  suggested consuTtailon  dr^jEF  state  oT^public opj^ojirw^se^ 
eventual  tiostiGty  could  entail  the  failure  eyen^oFa^fule  excellent  in  it- 
self:'  ThaTisTffi^  wSicfr  has  Tusf Tack  of 

‘^matei^^  the  "law?  Butjaytside  of  that  assum^ion. 

which  concerns  thelsubstance  and  of  jneans)^ Jhflu 

powerlessnSs^TFrule  may  be  due  to  other  reasons,  whidh^rnnrpriuthe 
very^mToFlE^^  of  the  ^formal  realizability”  of  .the 

lawT?"Thriegal  rule  is  indeecf^^lect  to  application.  This  is  to  say  not 
merely  thatit ought to  be  obeyed,  but  also  tEjLlt  ilCLiaaxied^ 

into  execution  through  the  intermediary  of  external  organs,  which  are, 
besides  the  subjects  themselves,  the  officials  and  the  judges.  This  is  the 
consequence  of  th^ocietai  character  of  the  rule.  Sift erent  trom  morals, 
the  law  does  not;  ponfine  itself  to  prescriptions  while  leaving  lo  each* 
person  the  mastery  and  responsibility  of  application  of 
his  case  J3n  the  contrary,  this  application  may  open  the  wa^tQ^aclion 
and  prosecution;  it  is  guaranteed  bv  materia^^qnctions.  of  which  the_ 
mechanism  is  not  automatic;  it  calls  forth  or  may  call  forth  proceedings, 
whi^  musl3nd  ThSf  H^isiotTWore  a  human  tribunaL 


167.  The  Theoretical  Value  of  the  Rules  Is  Distinct  from  Their  “Prac¬ 
ticability”  Thus  the  truth  of  the  law,  resulting  from  its  adequacy  to  the 
end  of  the  public  good,  does  not  suffice  to  fulfill  the  ideal  of  the  good 
rule.  In  addition,  the  law  must  be  applicable,  practicable,  manageable, 
by  correspondingto  the  peculiarly  technical  conditions  of  carrying  it 
into  execution.4  *The  two  orders  of  ideas,  complementary  in  fact,  are 
- 

utilia  [useful  to  human  life],  see  St.  Thomas,  op .  cit,  la  Ilae,  qu.  94,  art.  5  ad  resp . 
and  ad  3. 

1Term  used  by  G.  Regard,  Le  droit,  la  justice  et  la  volonte  (Paris,  1924) 
87,  123, 124. 

2  See  supra ,  no.  164. 

2  The  formula  of  the  distinction  between  two  sorts  of  “realizability”  is  by 
1  Jhering,  Esprit  du  droit  romain  (transl.  by  Meulenaere),  sec.  4,  pp.  51-52. 

4  We  may  recall  the  passage  from  St.  Thomas,  supra,  no.  164,  n.  21. 
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nonetheless  logically  and  really  distinct,  though  this  has  sometimes  been 
disputed.8  The  theoretical  value  of  a  rule  may  well  be  conceived  outside 
of  its  “practicability”:  An  impracticable  rule  is  not  at  all  an  intrinsically 
bad  rule,  and  an  intrinsically  good  rule  is  not  necessarily  practicable. 
Essential  as  the  formal  legal  technique  is  in  that  it  assures  the  penetra¬ 
tion  of  the  law  into  life,  it  does  not  by  that  token  constitute  a  part  of 
justice,  either  the  justice  of  the  philosopher  or  the  justice  of  the  jurist 
(which  is  ours).  For  the  technical  side  of  the  law  is  governed  not  by  the 
idea  of  “substance  of  the  law”  but  by  the  idea  of  rule,  of  discipline.  In¬ 
dependently  of  any  content,  it  is  because  the  law  is  the  rule  of  social 
discipline  that  it  ought  to  be  practicable  and  therefore  managed  with  a 
view  to  that  practicability. 

Now  the  two  elements  often  enter  into  competition,  the  practicability 
of  the  rule  postulating  certain  sacrifices  or,  as  they  say  in  sugared  terms, 
certain  “adaptations”  of  the  solution  in  substance  deduced  from  the  sole 
consideration  of  the  public  good.  No  doubt,  the  law  as  the  jurist  en¬ 
visages  it  does  not  dwell  in  the  state  of  the  disembodied  ideal.  By  defini¬ 
tion  and  by  function  it  is  applied  to  living  matter,  at  least  to  normal  life, 
ut  in  pluribus  accidunt ,a  8  if  not  to  altogether  singular  cases.  But  the 
formal  realizability  of  the  law  answers  to  a  different  concept,  which  is 
that  of  application  in  lived  life,  i.e.,  of  effective  execution,  of  the  living 
applications  of  the  idea  of  justice.  Even  related  to  life,  a  rule  does  not 
become  applicable,  realizable,  from  our  point  of  view,  except  on  the 
condition  that  it  respect  certain  specific  principles  of  a  technical  nature 
governing  the  applicability  of  rules. 

What  are  these  principles?  i 


Section  i.  The  Definition,  ok  Legal  Conceptualism 

168.  Inconveniences  of  an  Insufficiently  Defined  Law.  The  first  factor 
of  the  practicability  of  the  law  consists  in  sufficient  definition.  An  unde¬ 
fined  or  insufficiently  defined  law  is  not  at  all  practicable  in  that  its 
application  will  occasion  hesitations  and  controversies  which  generate 
insecurity.  Subjects  and  judges  will  ask  themselves  what  exactly  is  the 
rule,  and  even  if  there  is  a  rule.  Now  insecurity  in  relations,  from  what- 

'  Thus  M.  Djuvara,  Le  but  du  droit,  in  3  Annuaise  de  l’Institut  international 
de  philosopher  du  droit  (1938)  102-104,  especially  the  conclusion  at  p.  104:  .  .  . 
The  same  tendency  to  “minimize”  the  distinction  is  found  in  F.  Russo,  op.  dt. 
passim,  especially  p,  31:  .  *  .  ;  pp.  61  et  seq and  conclusion  at  p,  108. 

*  [As  it  happens  in  the  majority  of  cases.] 

9  St.  Thomas,  op.  dt.  la  IIaey  qu.  47,  art.  3  ad  2. 


GENERAL  THEORY  OF  LAW  385 

ever  cause  it  may  stem  —  above  all,  where  that  cause  is  the  uncertainty 
of  the  law  —  is  a  grave  evil  which  paralyzes  activities  and  leads  to  stag¬ 
nation.  Speaking  socially,  the  total  absence  of  any  rule  where  one  is 
necessary,  or  a  rule  imperfect  in  the  substance  of  its  disposition,  is  often 
preferable  to  an  uncertain  rule.  Those  solutions  have  at  least  the  merit 
of  clarity,  and  at  worst  certain  arrangements  will  permit  paring  them 
down,  while  uncertainty  adds  to  the  disorder  of  conduct  a  more 
monstrous  disorder,  to  wit,  the  disorder  in  the  very  ordinance  that  pre¬ 
tends  to  make  order  rule.1 

i6q.  Lack  oj  Definition  on  the  Part  oj  the  Formal  Sources  of  the  Law. 
A  lack  of  definition  of  the  law  may  be  found,  first,  in  the  formal  sources, 
the  assumption  being  that  the  existence  of  the  rule  is  in  doubt,  either 
because  in  the  regime  in  force  the  problem  of  sources  may  not  be  re¬ 
solved  or  because  the  authorized  sources  may  themselves  suffer  from 
the  vice  of  indeterminacy.2  It  is  the  great  advantage  of  the  system  of 
statutory  sources  to  do  away  with  these  perplexities.  On  the  one  hand, 
the  statute  by  the  sole  fact  that  it  is  the  rule  enacted  by  the  authority 
in  the  state  is  necessarily  preeminent  over  the  other  sources,  at  least  in 
principle;  on  the  other  hand,  the  statute  is  born  at  a  precise  moment  in 
time,  it  is  published  and  easy  to  prove.®  True,  there  remain  the  difficul¬ 
ties  of  interpretation.  But  the  doubt  in  this  case  bears  upon  the  content 
of  the  rule  and  no  longer  upon  its  existence,  an  assuredly  lesser  evil 
which  by  the  way  is  inevitable  and  common  to  all  sources.  Yet  the 
system  of  the  statutory  rule  is  not  the  universal  and  only  one.  Certain 
countries  or  certain  branches  of  the  law  know  hardly  anything  but  cus¬ 
tomary  law,  as  among  little  developed  peoples  or  in  international  law. 
Or  again  a  cumulation  of  sources  is  established,  including  statutory,  cus¬ 
tomary,  and  case  law,  where  primacy  does  not  always  belong  to  the 
statute.  In  any  event  the  statute,  the  work  of  an  essentially  limited 
human  reason  and  foresight,  is  by  itself  incapable  of  assuming  the  whole 
task  of  legal  regulation.  Case  law  and  possibly  custom  have  a  role  to 
play  supplementing  the  statute.  Now  case  law,  which  proceeds  by  suc¬ 
cessive  stages  and  by  the  haphazard  bringing  of  suits,  remains  uncertain 

1  Cf.,  in  the  same  sense,  the  qualities  of  the  positive  law  according  to  Isidore  of 
Seville,  approved  by  Sr.  Thomas,  Summa  theologica,  la  Hoc,  qu.  95,  art.  3, 
initio:  .  .  .  ,  and  ad  resp in  fine:  .  .  .  Also  G.  Radbrueh,  La  sicurUd  en  droit 
anglais,  in  Archives  de  phhosophie  dtj  droit  (1936)  nos.  3-4,  pp.  &6  tt  seq. 

1  On  the  social  necessity  of  setting  the  law  apart  among  the  rules  of  social  life, 
cf,  F.  Russo,  RiAixri  juridique  et  aia ixr£  sociaie  164*170. 

*  It  is  of  course  assumed  that  the  laws  are  “well  made,”  which  is  not  always  the 
case. 
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for  a  rather  long  time  while  its  often  laborious  formation  is  continuing.4 
As  for  custom,  issuing  from  habitual  usage  recognized  as  law,  the  diffi¬ 
culty  is  to  discover  it  in  both  of  its  elements,  the  usus  and  the  opinio 
juris. 

No  doubt  it  would  be  vain  to  hope  to  banish  such  wavering  lines  alto¬ 
gether,  the  more  so  since  against  its  advantage  of  security  the  statute 
presents  the  inconvenience  of  a  frozen  edge  which  embarrasses  the 
adaptation  of  the  law  to  the  transformations  of  life  and  the  singularity 
of  special  cases.  But,  short  of  complete  security,  nothing  prohibits  tend¬ 
ing  to  the  maximum  of  security  compatible  with  suppleness,  by  sub¬ 
mitting  to  the  statutory  system  such  matters  as  call  primarily  for 
treatment  by  a  precise  rule.  Neither  is  a  division  excluded  between  pre¬ 
rogatives  of  the  statute,  on  the  one  hand,  and  of  custom  and  case  law 
on  the  other,  the  latter  being  enabled  to  create  precise  solutions  within 
a  certain  framework  previously  outlined  by  the  statute.  It  is  the  task 
of  the  legal  sociologist  to  search  for  the  fields  of  application  of  the  vari¬ 
ous  sources  of  the  law  and  the  modalities  of  their  cooperation.5 

170,  Indeterminacy  op  the  Applicability  of  the  Law  in  Time  or  Space. 
Another  cause  of  perplexity  in  the  realm  of  the  formal  sources  comes 
from  the  very  frequent  indeterminacy  of  the  extent  of  the  applicability 
of  the  rule  in  time  and  space. 

Where  there  are  two  laws  successive  in  time  of  which  the  second  is  to 
abrogate  or  modify  the  first,  what  are  the  respective  spheres  of  applica¬ 
tion  of  the  two  rules?  Notwithstanding  the  probably  superior  quality 
of  the  new,  juster,  better  adapted  or  more  practicable  statute,  the  secu¬ 
rity  of  social  relations  demands  respect  for  rights  acquired  under  the 
rule  of  the  old  statute.  But  the  notion  of  “vested  right,”  seemingly  clear, 
becomes  obscured  in  the  presence  of  facts,  acts,  or  situations  that  are 
permanent,  at  least  in  their  effects.  Hence  the  utility  of  special  “transi¬ 
tional  provisions”  other  than  the  essentially  vague  norm  of  the  “transi¬ 
tional”  or  “intertemporal”  law  that  is  called  the  non-retroactivity  of 
statutes. 

As  for  space,  the  question,  by  reason  of  the  multiplicity  of  states  and 
the  competition  of  national  statutory  systems,  is  what  is  the  competent 

On  the  disadvantages  of  elaboration  of  the  law  by  the  courts,  see  R.  Savatiej, 
Le  gomernement  des  juges  en  mature  de  responsabilite  civile  (history  of  art.  1384, 

§  i,  in  fine  [of  the  Code  Napoleon])  II,  in  1  Recueil  Lambert  §  37,  pp.  461-466. 
[Art.  1384,  §  1  provides  as  follows:  “One  is  responsible  not  only  for  injury  which 
one  causes  by  one’s  own  act,  but  also  for  -that  which  is  caused  by  the  actions  of 
persons  for  whom  one  is  responsible  or  of  things  which  one  has  in  one’s  custody.”] 

On  this  point,  cf.  3  F.  Geny,  Science  et  technique,  no.  199,  pp.  83-84. 
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rule  in  the  case  of  a  legal  relationship  made  up  of  elements  belonging  to 
different  nationalities:  The  place  where  the  relationship  was  formed, 
the  place  where  the  properly  is  located,  the  nationality  or  the  domicile  of 
the  parties.  This  is  the  problem  of  the  so-called  conflict  of  customs, 
statutes,  or  laws.  Xow  the  answer  is  not  identical  in  all  countries,  and 
even  in  each  country  it  is  far  from  unanimous  concerning  either  particu¬ 
lar  solutions  or  the  general  method  of  solution.  Almost  entirely  left  to 
writings  and  decisions  (and  to  the  struggles  of  national  interests L  this 
branch,  conflict  of  laws,  is  debated  in  greatest  uncertainty.  Despite  that 
anarchy,  conflicts  should  not  necessarily  be  resolved  to  the  advantage  of 
the  law  which  in  reason  presents  a  superior  title  to  competence:  for  it 
may  happen  that  the  rationally  competent  law  represents  a  very  uncer¬ 
tain  source  compared  with  its  competitors.  Thus,  from  motives  of  pure 
practicability,  one  could  in  the  field  of  contracts  [relating  to  property] 
adopt  the  law  of  the  place  of  the  location  of  the  property,  which  is  easier 
to  determine  than  that  intended  [by  the  parties]  under  the  principle  of 
autonomy,  at  least  where  the  parties  did  not  express  their  choice/5  With¬ 
out  entering  into  an  examination  of  that  view,  one  could  not  in  any  case 
reject  it  on  the  ground  that  it  is  without  pertinence  to  an  exact  legal 
philosophy. 

177.  The  Lack  of  Precision  of  the  Law  in  Its  Formal  Content .  The 
insufficiency  of  definition  may  be  found,  further,  in  the  very  context 
of  the  law  as  transmitted  by  the  sources.  The  rule  exists,  undeniable  in 
its  existence  and  applicability,  whatever  its  origin,  statutory’,  judicial, 
or  customary;  but  its  terms  are  indecisive,  to  the  point  where  it  escapes 
easy  and  sure  management.  Let  us  note  that  this  is  not  a  lack  in  the  de¬ 
termination  of  the  “ways  and  means,”  of  the  multifarious  measures  — 
processes,  procedures,  sanctions  of  every  kind  —  called  upon  to  put  the 
central  idea  of  a  system  into  operation,  such  as  an  incomplete  organiza¬ 
tion  of  guardianship,  of  the  policing  of  warehousing,  or  of  the  system  of 
proof.  These  insufficiencies,  which  affect  the  substance  of  the  law,  in¬ 
volve  a  lacuna  in  the  law  rather  than  a  defect  in  definition.  What  leaves 
something  to  be  desired  in  such  a  case  are  the  “constructive  rules,”  the 
“ways  of  the  law,”  as  Duguit  says;  the  institution  in  its  organic,  system¬ 
atic  import  remains  incomplete.  In  the  case  of  indeterminacy  we  are  dis¬ 
cussing  here,  on  the  contrary,  the  institution  may  be  complete;  but  the 
concepts  figuring  in  the  rule  —  whatever  they  are,  of  purpose  or  means 
—  without  being  incomprehensible  to  the  mind  through  obscurity  of 
thought  or  language,  are  not  drawn  in  lines  firm  and  recognizable 

•See  H.  Battifol,  note,  in  Shuey  (1935)  257,  esp.  at  p.  259,  col.  2,  and  p.  260, 

col.  1. 
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enough  for  the  practical  end  of  putting  the  rules  into  application.  In  a 
word,  the  vice  is  in  the  conceptual  mold,  the  external  configuration  of  the 
law. 

Sometimes  it  affects  the  portion  of  the  rule  indicating  the  hypothesis 
or  the  conditions  of  application  of  the  disposition.  Such  would  be  the 
rule  that  would  place  under  the  clearly  determined  regime  of  guardian¬ 
ship  individuals  “incapable  of  managing  their  affairs  by  themselves” 
(how  is  that  incapacity  to  be  defined  or  discerned  in  practice  without  too 
much  risk  of  error  for  each  individual?),  or  again  the  rule  that  would 
condemn  to  a  clearly  determined  penalty  of  imprisonment  individuals 
guilty  of  “acts  contrary  to  public  peace”  (how  is  the  “contrariety  to 
public  peace”  to  be  defined  or  discerned  in  practice  without  too  much 
risk  of  error  for  each  act?).7  Sometimes  and  more  rarely  the  lack  affects 
the  portion  of  the  rule  enouncing  the  disposition,  the  precept  or  sanction. 
Such  would  be  the  rule  that  would  lay  down  a  penalty  against  the  author 
of  a  determined  act  without  any  precise  statement  of  the  nature  or  dura¬ 
tion  of  the  penalty.  The  conditions  of  application  of  the  rule  are  well 
determined;  but  the  solution  is  in  every  case  left  to  the  judge,  charged 
with  arbitrating  ex  aequo  et  bono,  according  to  equity,  reason,  or  ex¬ 
pediency.  So  the  rule  offends  neither  against  the  public  good  nor  against 
justice,  on  the  contrary;  neither  does  it  incur  the  blame  of  containing 
a  lacuna,  save  precisely  for  the  lacuna  of  indeterminacy  of  its  concept^ 
attributable  to  the  inexperience  of  the  legislator  who  has  neglected  to 
construe  them  in  manageable  form,  or  to  the  resistance  of  a  matter 
naturally  rebellious  against  being  put  into  such  form. 

172.  Examples:  The  Injustice  of  Usury  or  Illicit  Speculation.  Take 
the  fight  against  the  injustice  of  usury,  at  least  in  certain  kinds  of  com¬ 
merce  and  at  certain  periods.8  Quite  apart  from  the  reactions  of  opinion 
among  those  concerned  —  often  on  the  part  of  both  the  sellers  desirous 
of  enriching  themselves  and  the  buyers  desirous  of  acquiring  goods  at 
any  price  —  the  difficulty  lies  in  having  a  Protean  injustice,  which 
varies  essentially  with  economic  and  social  circumstances,  with  localities, 
and  with  weeks  and  sometimes  days,  circumscribed  in  a  concrete 
manner,  otherwise  than  by  a  philosophical  formula.  There  is  no  doubt 

7  One  can  imagine  (and  “revolutionary”  periods  have  effectively  instituted) 
other  examples laws  forbidding  criticism  of  acts  of  the  government,  prohibiting 
luxury,  or  prohibiting  women  from  taking  up  any  work  proper  to  men.  What  is 
criticism,”  “luxury,”  or  “work  proper  to  men”?  Cf.  Montesquieu,  De  l’esprit 
des  101s,  bk.  XXIX,  chap.  16. 

•  We  have  in  mind  commerce  in  things  indispensable  to  life  (food,  shelter),  and 
abnormal  periods  where  no  natural  regulatory  mechanism  is  functioning.  Also, 
usury”  is  taken  in  a  wide  sense,  not  limited  to  loans  at  interest. 
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from  the  viewpoint  of  the  public  good:  The  civil  and  even  penal  re¬ 
pression  of  usury,  which  is  a  social  scourge,  would  be  legitimate  and 
probably,  taking  everything  into  account,  opportune.  But  to  characterize 
the  injustice  of  usury  by  the  tests  of  the  “illegitimacy,*’  the  “'excessive¬ 
ness/5  or  even  the  “'abnormality'*  of  the  gain,  as  several  recent  statutes 
and  cases  have  decided,  is  actually  to  renounce  the  furnishing  of  a 
criterion.  In  order  to  be  able  to  grasp  that  injustice  it  would  be  impor¬ 
tant  to  state  its  measure,  to  indicate  the  limit,  beyond  a  certain  figure, 
which  realizes  the  illegitimacy,  the  excessiveness,  the  abnormality,  hie 
et  nunc*  Now  one  is  content  with  a  verbal  definition,  by  which  the 
notion  to  be  defined  is  reproduced  in  different  terms:  It  is  clear  a  priori 
that  the  injustice  of  usury  is  something  illegitimate,  excessive,  and,  let 
us  hope,  abnormal.  Still  the  educational  argument  must  be  kept  in  mind, 
which  may  make  it  advisable  for  the  legislator  to  inscribe  upon  his  books 
the  duty  of  contractual  justice,  thus  conferring  thereon  the  sanction  of 
his  moral  authority.  But  as  long  as  the  precept  has  not  been  rendered 
practicable  through  clear  formulation  it  will  very  closely  resemble,  if 
not  a  “scarecrow,”  9  at  least  a  mere  invitation  to  moderation. 

173.  Examples  {Continued):  Grave  Insult  as  a  Cause  for  Divorce . 
Another  actual  case  of  this  difficulty  is  that  of  the  “grave  insult”  which 
has  been  made  a  “determined”  cause  of  divorce  by  the  Code  Napoleon. 
Even  if  one  takes  account  of  the  text  which  refers  to  a  direct  insult  “by 
one  of  the  spouses  against  the  other”  (article  23i),b  it  seems  the  legisla¬ 
tor  could  not  have  used  an  expression  at  once  more  exact  and  more  loose 
to  indicate  the  idea  that  is  truly  basic  to  the  institution  of  divorce  as  he 
conceives  it.  For  what  renders  the  breaking  of  the  conjugal  bond  legiti¬ 
mate  under  the  doctrine  of  the  Code  and  hence  deserves  to  be  a  cause  for 
divorce  is  in  effect  any  shortcoming  of  a  certain  gravity  in  any  duties 
whatever,  moral  or  legal,  that  issue  from  marriage.  Such  a  shortcoming 
does  constitute  an  insult  leaving  the  injured  spouse  with  a  grievance  and 
a  complaint.  But  was  not  such  a  formula  bound  to  lead  to  an  excess  of 
abuses  in  practice?  And  if  the  legislator  intended  to  authorize  divorce, 
which  he  considered  a  necessary  evil,  only  as  an  ultimate  remedy  —  this 
is  the  case  for  the  Code  Napoleon  —  one  may  measure  the  distance 

*  [Here  and  now.] 

•The  word  is  used  by  M.  Rupert,  Le  regime  d£mocratiqite  et  ee  droit  civil 
(Paris,  1936)  no.  14?,  p.  291.  In  the  United  States  there  exist  governmental  com¬ 
missions  charged  with  regulating  the  rates  of  power  companies.  But  they  have  been 
faced  with  the  difficulty  of  determining  the  wfair  return”  on  the  “fair  value"  of  the 
enterprises.  They  have  not  succeeded,  and  still  less  have  the  courts,  in  setting  up 
exact  principles,  so  that  the  attempt  at  regulation  is  nearly  frustrated. 

*»  [Art.  231  of  the  Code  Napoleon  provides  as  follows:  “Spouses  may  ask  for 
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which  in  practice  may  separate  the  ratio  legis  from  the  effective  result. 
Whereas  divorce  was  not  to  occur  but  for  a  “determined  cause,”  the 
pretendedly  determined  cause  of  the  “grave  insult”  with  no  other  precise 
term  functions  in  fact  as  an  indeterminate  cause  for  divorce.10  For  want 
of  a  clear  determination,  the  mechanism  of  security  does  not  work.  The 
system  of  divorce,  in  whatever  restrictive  features  it  has,  ends  in  failure. 
One  will  hold  the  interpreter  responsible  for  this:  Why  should  a  rule 
calling  for  strict  interpretation  be  indefinitely  extended?  But  the  inter¬ 
preter  is  what  he  is,  inclined  to  loose  and  tendentious  interpretations.  It 
is  for  the  legislator  by  added  precision  to  prevent  the  abuse  which  may 
be  made  of  his  formulations.11 

174.  Examples  ( Continued ) ;  The  Aggressor  in  Public  International 
Law.  As  a  final  example  of  delicate  if  not  impossible  definition  may  be 
cited  that  of  the  war  of  so-called  “aggression.”  It  will  be  recalled  that 
there  was  discussed  in  Geneva  the  “outlawing”  of  the  state  guilty  of 
aggression  with  regard  to  another  state,  member  or  nonmember  of  the 
League  of  Nations.  An  excellent  idea,  fully  conforming  to  the  require¬ 
ments  of  public  international  order,  although  in  the  state  of  national  psy¬ 
chologies  the  realization  of  the  idea  could  have  seemed  chimerical.  But  a 
definition  of  the  aggressor  had  to  be  “construed.”  To  what  acts,  attitudes, 
or  steps  was  the  characteristic,  aggression,  to  be  attached?  On  the  one 
hand,  there  are  disguised  ways  of  attacking  or  preparing  an  attack,  and 
these  disguised  ways,  which  fall  under  a  professional  technique,  are 
legion.  On  the  other  hand,  there  are  acts  of  apparent  aggression  whose 
real  signification  is  far  from  always  corresponding  to  the  appearance, 
subjectively  or  even  objectively.  Consequently,  this  is  an  equivocal 
matter,  full  of  clouds  and  detours;  the  experience  of  these  last  few  years 
has  shown  it  only  too  well.  Now,  to  be  valid,  the  definition  of  things  by 
the  jurist  as  constructor  must  satisfy  the  double  condition  of  truth  and 
practicability.  First,  the  chosen  characteristic  must  effectively  reveal  the 


divorce  from  each  other  on  the  grounds  of  physical  violence  or  grave  insults  by  one 
against  the  other.”] 

wSee  1  M.  Planiol,  Traite  elementaire  de  droit  civil  (12th  ed.)  no.  1158.  On 
grave  insults  under  art.  955,  no.  2  [of  the  Code  Napoleon;  see  infra ,  n.  22],  cf. 
Savatier  in  Revue  trimestrielle  de  droit  civil  (1940-41)  307-308. 

31  The  general  formula  of  the  German  Civil  Code  (“profoundly  shattering  the 
marital  relation”)  is  hardly  more  satisfactory,  with  the  difference  that  the  legislator 
has  not  claimed  to  “determine”  the  grounds  for  divorce.  [Sec.  1568,  par.  1  of  the 
German  Civil  Code  provides  as  follows:  “A  spouse  may  sue  for  divorce  when  the 
other  spouse  by  grave  violation  of  matrimonial  duties  or  by  dishonorable  or  im¬ 
moral  conduct  has  been  guilty  of  so  profoundly  shattering  the  marital  relation  that 
the  [complaining]  spouse  cannot  be  expected  to  continue  the  marriage.”] 
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idea  it  claims  to  translate,  at  least  in  the  majority  of  cases.  Second,  it 
must  be  easy  to  identify,  without  in  even*  case  necessitating  inquiries 
and  discussions  which  would  enervate  the  force  of  the  rule  by  retarding 
its  application.12 

175.  Special  Difficulty  oj  Definition  oj  Qualitative  Values .  A  great 
many  things  are  better  understood  by  not  being  defined:  such  are  the 
values  of  the  spiritual  and  moral  order,  which  are  of  a  qualitative  kind. 
In  the  more  or  less  concrete  evaluation,  feeling  decides  there  with  more 
penetration  and  refinement  than  the  logical  reason  armed  with  its 
always  crude  categories.  That  is  why  these  sorts  of  things,  as  has  been 
noted,13  are  less  docile  and  pliable  than  quantitative  values  in  conform¬ 
ing  to  the  legal  rule,  because  they  are  almost  indefinable  and  in  part 
incommunicable.  This  matters  little  for  the  moral  rule,  whose  working 
requires  no  application  in  the  mechanical  and  external  sense:  Con¬ 
science  and  God  will  make  their  appraisal  freely  and  without  any  inter¬ 
mediary.  But  as  to  the  law,  a  social  discipline,  socially  applied  and 
sanctioned,  the  rules  which  rely  upon  the  sole  appraisal  of  the  inter¬ 
preter,  “whether  subject  or  judge,  are  not  without  danger.  Intelligence, 
guided  and  in  a  certain  manner  bound  by  the  categories,  takes  less  risk 
of  going  astray  than  judgment,  which  is  always  more  or  less  subjective, 
especially  in  certain  periods  in  the  life  of  peoples  when  the  justness  of 
feeling  is  even  more  “off  its  axis1’  than  the  logic  of  minds.14 

Take  the  repression  of  obscene  show’s,  an  incontestable  cause  of 
public  immorality.  How  make  the  distinction  between  the  show  w’hich 
is  obscene  and  that  which  is  not?  A  question  of  fact,  no  doubt,  rather 
than  of  definition.  But  what  will  the  feeling  of  the  judge  be?  One 
tribunal  will  show  itself  indulgent,  another  one,  rigorous;  without  a 
criterion  that  can  be  grasped,  precision  is  impossible.  The  problem  — 
of  political  prudence  —  then  is  to  find  out  wdiere  the  lesser  evil  lies: 
In  the  indeterminacy  of  a  rule  w'hich  in  practice  is  exposed  to  erring  by 

“Under  the  Geneva  Protocol  of  1924,  the  state  which  would  refuse  to  submit 
the  controversy  to  a  pacific  procedure  was  to  be  deemed  the  aggressor.  Other 
projects  made  their  appearance  in  which  an  effort  was  made  to  enumerate  direct  or 
indirect  acts  of  aggression.  A  problem  of  the  same  order  arose  before  the  Disarma¬ 
ment  Conference  which  assembled  under  the  auspices  of  Geneva:  that  of  distinguish¬ 
ing  between  offensive  armaments  subject  to  prohibition  and  defensive  ones  which 
would  be  authorized. 

“  See  supra,  nos.  93-94. 

“On  the  danger  of  arbitrariness  of  the  judge,  see  St.  Thomas,  op,  at.  la  Hat, 
qu,  95,  art.  1  ad  2:  ...  On  the  dangers  of  the  system  of  directives  (standards)  in 
particular  see  J.  Maury,  Observations  s$tr  Its  modes  d*  expression  du  droit :  regies  et 
directives  nos.  10  et  seq ^  in  Introduction  A  i/etude  du  droit  compare,  i  Recueil 
Lambert  §  35,  pp.  425  seq. 
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excess  or  by  deficiency,  thus  casting  confusion  into  a  branch  of  socially 
useful  activity,  or  in  the  license  accorded  to  the  producers  of  indecent 
shows  to  corrupt  their  public  with  impunity.  An  exact  comprehension  of 
the  hierarchy  of  values  will  doubtless  lead  to  preferring  the  second 
alternative:  So  much  the  worse  for  the  socially  useful  activity  of  the 
theater  if  its  functioning  is  in  a  certain  manner  linked  to  the  demorali¬ 
zation  of  the  people.  One  will  nonetheless  regret  the  absence  of  a  cate¬ 
gorical  definition  allowing  a  reconciliation  of  all  legitimate  interests  and 
affecting  only  the  really  obscene  shows.15  This  is  by  no  means  to  say, 
though,  that  the  obstacle  is  insurmountable.  The  jurist  has  the  duty 
unceasingly  to  perfect  his  instruments  and  in  the  light  of  science  and 
experience  to  search  for  the  formula  adhering  as  closely  as  possible  to 
truth  while  providing  the  maximum  of  practicability. 

176.  The  System  of  Broad  Definitions:  Advantages  and  Inconveni¬ 
ences.  Typical  and  necessary  as  it  may  be,  the  definite  character  of 
legal  rules  is  on  the  whole  a  matter  of  the  golden  mean  and,  for  each 
rule  to  be  elaborated,  a  matter  of  the  special  instance.  Definition  thus 
is  required  only  to  a  certain  degree  —  that  below  which  the  rule,  being 
decidedly  too  loose,  is  unmanageable.  Moreover,  definition  is  not  with¬ 
out  inconvenience.  A  law  too  exactly  defined,  above  all  by  features  of 
pure  form,  is  an  incomplete  law,  for  it  leaves  outside  of  its  grasp  factual 
situations  which  are  not  formally  provided  for  although  they  are  in  sub¬ 
stance  identical.16  Besides,  it  is  often  ill  adapted,  in  the  absence  of  a 
margin  for  singular  cases  in  derogation  from  the  norm.  It  provides  an 
adjustment  only  for  the  situation  envisaged,  and  provided  that  the 
individual  case  in  no  way  deviates  from  that  assumed  situation.  But 
social  life,  infinitely  multifarious,  complex,  changing,  could  not  be  re¬ 
duced  to  a  collection  of  assumptions  a  priori  for  which  the  law  would 
have  to  provide  as  many  uniform  solutions*  Instituted  to  discipline  the 
living  subject  matter,  the  law  is  bound  to  espouse  the  plasticity  of 
life  —  as  far  as  the  requirements  of  security  permit.  Hence  in  every 
age,  and  especially  in  our  epoch  which  is  smitten  with  realism  in  the 
social  as  in  the  natural  sciences,  the  favor  accorded  to  the  method  of 
broad  definitions,  whose  suppleness  permits  all  cases,  foreseeable  or  not, 

“In  vain  would  one  claim  to  ask  for  an  answer  from  natural  law;  cf.  P.  Cuche, 
Conferences  de  philosophie  du  droit:!  le  mirage  du  droit  naturel  (Paris, 
1928)  30-32.  Natural  law  offers  only  the  very  first  principles  of  morality;  see 
infra,  no.  204. 

“A  significant  example  is  that  of  the  repression  of  usury  in  loans  of  sums  of 
money  ...  On  the  realistic  character  of  the  penal  law  as  compared  with  the 
conceptual  formalism  of  private  law,  cf.  L.  Hugueney,  note  in  Sirey  (1942)  1, 
149  (§  2),  on  Crim Oct.  9,  1940. 
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to  be  embraced  and  yet  allows  each  one  to  be  granted  its  appropriate 
treatment. 

J/p.  Examples:  Public  Policy;  Article  ijSa  of  ike  Code  Xapolcan. 
The  most  striking  illustration  of  this  method  in  private  law  is  that  of 
<:public  policy.*'  There  we  have  a  notion  which,  except  in  certain  of  its 
applications,  is  nowhere  defined  either  by  statute  or  by  case  law  or  by 
custom.  One  understands  at  one  stroke  that  public  policy  synthesizes 
the  essential  normative  principles  of  social  and  political  life;  but  noth¬ 
ing  is  revealed  as  to  the  determination  of  these  essentia!  principles.  Now 
the  role  of  “public  policy’*  in  the  law  is  of  capital  importance,  not  only 
as  one  of  the  criteria  of  the  so-called  mandatory  laws,  derogation  from 
which  is  prohibited,  but  also  in  itself  as  an  insurmountable  barrier  to 
the  autonomy  of  wills:  Everything  is  permissible  for  the  will  of  the 
subjects  short  of  encroaching  upon  “public  policy/* 1T  Of  this  “public 
order,”  which  is  more  or  less  variable  with  time  and  place,  the  judge 
ultimately  is  the  arbiter,  under  the  sole  control  of  the  highest  court,  the 
interperter  of  “public  policy”  in  the  absence  of  a  statute.  How,  indeed, 
could  it  be  permitted  that,  outside  of  the  very  incomplete  cases  where 
the  statute  has  come  to  state  precisely  such  and  such  a  requirement  of 
“public  policy.”  the  subjects  would  be  free  to  contravene  any  principle 
whatever  of  “public  policy,”  even  if  it  be  an  unwritten,  unforeseen  one? 
The  principle  of  a  certain  law,  though  it  is  itself  required  by  the  public 
good,  is  obliged  to  give  way  to  a  superior  principle  of  public  policy,  to 
wit,  the  maintenance  of  the  social  and  political  life  based  on  respect  for 
all  the  values  composing  “public  policy.” 18 

Another  example  of  a  broad  definition  is  furnished  by  article  1382  of 
the  Code  Napoleon:  “Any  human  act  whatsoever  that  shall  cause 
damage  to  another  shall  oblige  him  by  whose  fault  it  has  occurred  to 
repair  it "  “Any  human  act  whatsoever,”  provided  it  is  injurious  and 
also  faulty,  by  infraction  of  no  matter  what  rule  of  morals,  law,  social 
manners,  or  (mechanical  or  social)  technique:  Unlike  other  bodies  of 
legislation,  the  Code  neither  enumerates  nor  specifies  in  any  manner  the 
faulty  activities  or  abstentions,  “To  repair”:  The  statute  indicates 
neither  the  mode  nor  the  extent  of  the  reparation,  an  amount  of  money 
or  other  value  of  replacement.  Thus  the  rule  confines  itself  to  setting  up 
the  general  and  abstract  principle  of  reparation  of  Injuries  due  to  fault; 

1TOn  "public  policy,”  see  J.  Babin,  Autonomic  de  h  vclonU  et  lois  imperatives, 
ordre  public  et  bonnes  moeurs,  in  Ann  ales  de  droit  et  oe  science  politique 
(Louvain,  1940)  190  el  seq. 

38  The  same  remarks  apply  to  the  notion  of  bonnes  moeurs  or  public  morality ; 
see  observations  by  Savatier  in  Revue  trimestriixle  (1940-41)  303-305, 
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it  is  the  judge  who  will  work  out  the  determination  of  the  principle 
according  to  the  cases.  Thereby  is  guaranteed  the  fullness  of  applica¬ 
tion  of  a  rule  judged  to  be  true  and  useful  in  its  very  generality  and 
whose  functioning  would  be  hampered  by  a  system  of  more  or  less 
strict  definition. 

178,  Examples  in  the  Field  of  Public  and  Administrative  Law .  The 
same  method  prevails,  even  much  more  widely,  in  public  law,  constitu¬ 
tional  and  administrative,  for  the  norms  guiding  legislative,  executive, 
and  administrative  activities.  If  the  public  authority  incontestably  has 
no  right  or  jurisdiction  save  along  the  line  of  the  public  good,19  it  is 
impossible  to  have  the  line  of  conduct  to  be  followed  in  every  case  fixed 
in  advance  in  a  rigid  fashion  as  one  would  for  private  relations.  Public 
life,  especially  the  life  of  administration,  is  filled  with  unforeseen  situa¬ 
tions  which  must  be  pared  down  and  provided  for  by  exactly  adapted 
solutions.20  Hence  the  resort  to  broad  rules  within  the  frame  of  which 
the  authority  can  move  at  ease  with  the  reservation  of  an  eventual 
control  of  the  legality  of  its  decisions.21 

ijg.  But  Not  All  Matters  Lend  Themselves  Equally  to  Broad  Defi¬ 
nitions:  The  Penal  Law .  However,  to  proceed  by  “directives”  does  not 
fit  all  matters  without  distinction.  There  are  those  matters  where  the 
need  for  security  prevails  over  the  considerations  of  truth  and  expedi¬ 
ency,  as  in  every  case  where  the  law  provides  for  penalties,  forfeitures, 
or  other  measures  punitive  in  character.22  In  a  society  respectful  of  the 
rights  of  man,  it  would  be  intolerable  to  have  the  most  precious  human 
goods  —  life,  honor,  liberty  —  depend  upon  the  free  appraisal  of  one 

w  On  the  degree  of  the  impact  of  the  law  upon  politics,  see  supra ,  nos.  95-96. 

20  One  may  generalize  and  extend  the  conclusion  to  rules  whose  subject  is  any 
authority  whatever,  public  or  private  (such  as  the  head  of  the  family)  .  .  . 

21  An  eventual  control;  the  control  is  not  always  actually  established,  e.g.,  the 
control  of  the  constitutionality  of  statutes  and  even  in  some  countries  of  the  legality 
of  administrative  rules. 

23  E.g.,  the  ingratitude  of  the  recipient  of  a  donation  giving  rise  to  revocation  of 
the  gift  (Code  Napoleon,  art.  955)  or  the  unworthiness  of  the  heir  giving  rise  to 
exclusion  from  succession  (art.  727).  [Art.  955  provides  as  follows:  “A  gift  inter 
vivos  may  be  revoked  on  the  ground  of  ingratitude  only  in  the  following  cases: 
(1)  If  the  donee  has  encompassed  an  attack  upon  the  life  of  the  donor;  (2)  If  he 
has  become  guilty  of  violence,  delicts,  or  grave  insults  against  him;  (3)  If  he  refuses 
to  give  him  alimony.”  Art.  727  provides  as  follows:  “The  following  are  unworthy 
to  inherit  and  are  thus  excluded  from  succession:  (1)  He  who  shall  be  convicted 
of  having  killed  or  attempted  to  kill  the  deceased;  (2)  He  who  has  brought  an 
accusation  of  a  capital  offense  against  the  deceased  which  shall  be  adjudged  to  have 
been  slanderous;  (3)  The  heir  who,  being  of  age,  and  advised  of  the  murder  of  the 
deceased,  shall  not  have  reported  it  to  the  agencies  of  justice.”] 
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or  several  men,  even  if  these  he  qualified  public  functionaries  such  as 
the  judge  or  administrator.  Xulla  poena  sine  kec.  Odiosa  sunt  resirin - 
genda.c  The  rule  must  determine  both  the  fact  which  occasions  the 
penalty  and  the  nature  of  the  penalty.23  This  follows  from  the  prin¬ 
ciple  of  a  government  of  laws.24  So,  again,  in  the  field  of  contract,  where 
the  principle  of  scrupulous  observation  of  engagements  has  its  necessary 
counterpart  in  a  scrupulous  definition  of  the  respective  rights  and  obli¬ 
gations  —  by  the  contract,  by  usages,  or  by  statute  —  where  the  secu¬ 
rity  of  the  creditor  calls  correlatively  for  the  security  of  the  debtor.2'  So, 
equally,  in  the  field  of  procedure  or  in  matters  of  form  not  only  are  the 
stages  indicated  that  are  to  be  gone  through  and  the  formalities  that  are 
to  be  complied  with,  but  also  the  details  of  the  procedure  and  forms 
are  clearly  designated  from  a  conceptual  point  of  view. 

180 .  The  Jurist  Does  Xot  Cease  to  Search  jor  the  Strict  Definition . 
Precision  in  the  law  answers  to  so  natural  a  tendency  that  even  in 
matters  subject  to  the  regime  of  directives,  judges  and  lawyers  exert 
themselves  to  banish  the  vagueness  of  concepts  by  introducing  notes  of 
specification.  So  a  division  of  labor  is  established  at  the  end  between  the 
statute  which  from  above  formulates  the  “directive"  and  the  other 
sources,  closer  to  the  concrete,  which  with  lesser,  and  also  variable, 
authority  set  forth  its  applications  in  detail.  In  the  case  of  article  13S2 
[of  the  Code  Napoleon]  ?d  we  then  see  the  catalogues  of  factual  acts  and 
the  listings  of  damages:  It  is  “established  doctrine"  and  “established 
by  cases”  that  some  kind  of  attitude  is  reprehensible  either  from  the 
moral  or  social  point  of  view  or  from  that  of  technical  skill :  or  that  some 
sort  of  injury  to  persons  or  property,  material  or  moral,  opens  the  way 
either  to  a  certain  amount  of  money  damages  or  to  a  certain  mode  of 

c  [No  punishment  without  a  law.  Burdens  must  be  restricted.] 

23  This  is  not  to  say  that  the  penal  law  knows  only  rigorously  defined  concepts. 
Thus,  in  offenses  based  on  habitual  practices  (usury,  etc.),  the  law  does  not  define 
the  number  of  acts  constituting  a  habit;  cf.  A.  Lebrun,  note  in  Daxxo2  critique 
(1941)  Jurisprudence  78  et  seq .,  especially  at  80-Si.  Sometimes,  however,  the  law 
fixes  a  number;  see  the  Belgian  Law  of  Social  Defense  of  1930,  art.  25,  para.  2, 
where  three  infractions  are  required  “as  constituting  a  persistent  tendency  to  delin¬ 
quency.”  On  the  other  hand,  there  are  many  psychological  concepts  in  penal  law 
which  are  not  susceptible  of  determination  a  priori ,  such  as  malice. 

u  However,  a  government  of  laws  has  not  always  existed;  see  some  references 
in  G.  del  Vecchio,  Essai  sur  les  prindpes  geniraux  du  droit  §  VI,  in  Justice, 
Droit,  Etat  140,  n.  2.  Today,  the  principle  is  again  contested  not  only  in  practice 

but  also  in  theory,  . 

*  Cf.,  in  this  sense,  J.  Maury,  Observations  sur  les  modes  depression  du  drrnt: 
rkgles  et  directives  no.  12,  in  1  Recueh.  Lambert  $  35,  p.  426. 

*  [See  supra,  no.  177.] 
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reparation  such  as  the  publication  of  the  judgment  of  reparation  in  the 
newspapers.26  Another  famous  example,  drawn  from  administrative 
law,  is  that  of  the  French  Council  of  State,6  rendering  decisions,  making 
determinations,  regulating  its  own  discretionary  power  within  the  frame¬ 
work  of  the  good  of  the  service,  by  means  of  more  or  less  strict  direc¬ 
tives  or  categories.27  The  human  mind,  as  much  as  social  life,  thirsts 
for  precision.  If  the  rule  does  not  provide  it,  the  mind  creates  it;  the 
directive  evolves  into  a  rule.28 

181.  Cases  Where  the  Law  is  Obliged  to  Renounce  All  Definition, 
There  are,  however,  matters  where  the  law  is  constrained  to  renounce 
any  definition  whatever  and,  for  that  reason,  any  intervention:  That  is, 
when  the  very  science  of  these  matters  speaks  reservedly.  The  realities 
which  are  basic  to  the  rules  always  have  a  scientific  character  in  the 
sense  that,  “given”  by  life,  they  are  in  the  first  place  subjects  of  scien¬ 
tific  knowledge.  Through  the  intermediary  of  science,  grasped  and 
defined  by  science,  they  reach  the  jurist.29  Now  it  may  happen  that 
scientifically  the  matter  is  not  clarified,  that  the  science  furnishes  the 
jurist  neither  with  a  directive  nor  with  anything  certain  as  given.  A 
typical  case  is  that  of  medical  fault:  Despite  the  general  competence 
to  judge  any  fault  whatsoever  in  no  matter  what  field,  which  the  statute 
grants  the  courts,  they  ordinarily  refuse  to  pronounce  upon  the  fault 
committed  by  physicians  and  surgeons,  at  least  where  it  is  properly 
medical  or  surgical,  relating  to  the  very  technique  of  the  medical  or 
surgical  art.30  Medical  science  is  not  always  in  agreement  as  to  the 
value  and  expediency  of  a  treatment  or  a  surgical  operation:  Grammatki 

28  As  concerns  the  calculation  of  injuries,  see  the  tables  in  i  Pirson  and  De 

VlLLE,  TRAITE  DE  LA  RESP03STSABILITE  CIVILE  EXTRA- CONTRACTUELLE  (Bruxelles,  193$) 
nos.  186-219,  passim ,  pp.  416-529. 

e  [The  supreme  tribunal  of  administrative  law  in  France.] 

27  See  on  this  point  M.  Hauriou,  Am  sources  du  droit ,  in  Cahiers  de  la  Nouvelle 
Journee  no.  13  (1933)  pp.  147  et  seq. 

28  See,  in  the  same  sense,  J.  Maury,  op.  cii.  nos.  16-17,  in  1  Recueil  Lambert 
§  35,  PP«  428-430. 

59  It  is  understood  that  “science’’  is  taken  here  in  a  wide  sense,  meaning  not  only 
the  sciences  properly  so  called  but  also  philosophy  and  the  technologies;  see  supra, 
nos.  126-127.  But  one  must  leave  aside  historjr,  whose  subject  is  the  existence  of 
singular,  purely  contingent  facts,  which  poses  ja  question  of  proof  that  the  jurist 
will  eventually  resolve  by  a  legal  presumption;  one  must  also  leave  aside  morals, 
for  the  perplexities  of  the  moralist  cannot  prevent  the  jurist  from  giving  to  prob¬ 
lems  a  specifically  legal  solution  deduced  from  the  sole  requirements  of  the  public 
good. 

80  See  the  exposition  in  2  R.  Savatier,  Traite  de  la  responsabixite  en  droit 
FRANqAis  (Paris,  1939)  nos,  777  and  790. 
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certant}  How  then  should  the  legislator  or  the  mdze  take  sides  on  the 
questions  disputed  among  scholars  in  the  field?  Simple  prudence  pro- 

hlwl  U  from  venturing  into  regions  where  the  science  — 

which  by  hypothecs  is  alone  competent  —  hesitates  to  make  its  pro¬ 
nouncement.  The  impossibility  of  a  scientific  definition  upon  which  to 
base  a  sure  solution  thus  condemns  the  iurist  to  an  attitude  of  ab¬ 
stention.31 

.  °^ier  such  cases,  it  is  true,  the  jurist  intervenes  instead  of  abstain- 
mg,  but  he  does  so  without  taking  sides,  as  in  the  matter  of  artistic  and 
literary  protection.  Incontestably,  from  the  social  viewpoint  as  well  as 
in  reason,  only  work  of  an  artistic  character  confers  rights  upon  its 
author.  A  work  lacking  artistic  character  is  without  interest  for  the 
jurist  as  well  as  for  the  public;  it  is  not  worth  the  trouble  of  an  effort 
at  protection.  But  the  difficulty  consists  in  judging  the  artistic  character 
of  a  work.  The  “canons”  differ  and  the  principles  of  aesthetics  are  even 
more  vacillating  than  those  of  the  medical  art:  De  coloribus  non  dis- 
puiandum*  Yet  the  jurist  intervenes  in  the  particular  case  because  a 
refusal  of  intervention  would  have  the  inadmissible  result  of  depriving 
the  author  of  the  true  work  of  art  of  protection;  he  would  suffer  un¬ 
justly  from  an  indifference  based  on  principle.  That  is  why  the  law 
keeps  to  a  purely  empirical  criterion  for  the  determination  of  the  work 
of  art:  The  work  that  presents  itself  with  the  pretension,  whether  or  not 
justified,  of  constituting  a  work  of  art,  legally  belongs  to  art.  On  the 
basis  of  this  criterion,  the  law  extends  its  protection  to  any  creation 
whatever,  artistic  or  pseudo-artistic,  leaving  to  the  aestheticists  and  the 
public  the  task  of  separating  the  grain  from  the  chaff. 

182,  Summary  0}  the  Technical  Processes  of  Definition:  Simplifica¬ 
tion.  The  processes  of  definition  used  by  the  law  for  purposes  of  “prac¬ 
ticability”  are  more  or  less  radical.  On  principle  and  in  a  general  fashion 
the  jurist  uses  simplification,  neglecting  the  exceptional  cases,  little 
embarrassed  by  shades  of  meaning,  preferring  to  cling  to  the  superficial 
and  obvious  aspect  of  things.  In  this  respect,  one  may  compare  the 
definitions,  given  respectively  by  the  jurist  and  the  scholar  in  the  field,  of 
the  notions  of  “worker”  or  “salaried  employee,”  which  are  basic  to 
social  legislation  or  laws  on  associations,  or  of  the  notion  of  “defects  in 
consent”  [vices  du  cmsentement] ,  as  grounds  for  the  avoidance  of  legal 
acts.  Whereas  the  sociologist  endeavors  by  minute  and  complicated 

1  [The  grammarians  differ.] 

81  This  abstention  is  not,  however,  a  refusal  to  judge  or  denial  of  justice  as 
proscribed  by  Code  Napoleon,  art.  4  [see  supra,  no.  133,  n.  7]  .  .  . 

*  [One  should  not  argue  about  colors.] 
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analysis  to  depict  the  characteristic  traits  of  the  diverse  social  types  of 
the  “worker”  or  the  “salaried  employee,”  the  jurist  simply  decrees32 
that  for  him  the  “worker”  is  a  man  whose  occupation  is  manual  labor, 
at  least  principally,  while  the  work  of  the  “salaried  employee,”  on  the 
contrary,  is  principally  of  an  intellectual  nature.33  Whereas  the  psychol¬ 
ogist  and  the  moralist  endeavor  to  depict  the  numerous  factors  of  mental 
deficiency  capable  of  influencing  the  validity  of  acts,  the  corresponding 
chapter  of  legal  psychology  distinguishes  itself  by  a  rigid  and  poor 
“schematism”  where  only  certain  elementary,  narrowly  designated  de¬ 
fects  find  acceptance. 

No  doubt  modern  law  becomes  more  and  more  preoccupied  with 
psychology  and  sociology,  and  the  inherited  categories  of  the  [Roman] 
Institutes  have  become  happily  more  supple  through  the  contact  with  a 
more  exacting  and  refined  science.34  But,  whatever  one  may  do  or  want 
to  do,  the  legal  definition  will  always  remain  more  or  less  approximate, 
expeditious,  and  summary.  To  grasp  the  phenomena  in  their  logical  or 
historical  entirety  and  continuity,  and  a  fortiori  to  penetrate  into  the 

82 In  the  absence  of  the  legislator,  who  has  not  pronounced  upon  the  point;  see 
the  [Belgian]  Law  on  the  Contract  of  Work  of  March  io,  1900,  art.  i,  and  Law  on 
the  Contract  of  Employment  of  August  7,  1922,  art.  1. 

33  Right  here  is  one  of  the  rocks  of  all  “pluralistic”  legislation  which  diversifies 
statutes  according  to  social  categories  or  classes,  viz.,  the  difficulty  of  a  definition 
of  types  both  exact  and  commodious  enough.  See  on  this  point  J.  Dabin,  Doctrine 
GENERATE  DR  L’EtAT,  no.  271,  p.  438. 

34  Thus  it  is  appropriate  to  take  account  of  the  introduction  in  many  special 
statutory  provisions  of  new  and  more  supple  categories  in  matters  of  legal  psychol¬ 
ogy,  such  as  the  notion  of  the  abuse  of  the  weaknesses,  passions,  wants,  or  ignorance 
of  the  contracting  party.  See,  e.g.,  sec.  138,  para.  2  of  the  German  Civil  Code 
[which  provides  as  follows:  “In  particular,  any  legal  act  shall  be  void  by  which  a 
person  through  exploiting  the  plight,  the  light-mindedness,  or  the  inexperience  of 
another  shall  cause  pecuniary  gains  to  be  promised  or  afforded  to  himself  or  to  a 
third  party  for  a  consideration  which  they  exceed  so  far  in  value  as  to  be  conspicu¬ 
ously  disproportionate  in  the  circumstances”]  and  art.  1907  ter  of  the  Belgian  Civil 
Code  (Royal  Ordinance  no.  148  of  March  18,  1935)  [which  provides  as  follows: 
“Without  prejudice  to  the  application  of  the  provisions  protecting  incompetents  or 
relating  to  the  validity  of  contracts,  where  the  lender,  abusing  the  wants,  weak¬ 
nesses,  passions,  or  ignorance  of  the  borrower,  stipulates  for  such  interest  or  other 
advantages  as  manifestly  exceed  the  normal  interest  and  the  coverage  of  the  risks 
of  the  loan,  for  the  benefit  of  the  lender  himself  or  of  another,  the  judge  upon  the 
request  of  the  borrower  shall  reduce  his  obligations  to  the  repayment  of  the 
borrowed  capital  and  payment  of  statutory  interest.  The  reduction  shall  apply  to 
past  payments  of  the  borrower,  provided  that  his  request  is  made  within  three 
years  from  the  day  of  any  such  payment.”]  See  generally  on  the  tendency  of  con¬ 
temporary  law  to  become  “socialized,”  and  in  this  sense  “individualized,”  G. 
Radbruch,  Du  droit  individualiste  au  droit  social,  in  Archives  de  philo sophie  du 
droit  (1931)  nos.  3-4,  pp.  387-398. 
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essence  of  things  is  not,  and  never  will  be.  the  forte  of  the  jurist,  be¬ 
cause  his  task  is  not  to  establish  scientifically  correct  definitions  but  to 
elaborate  applicable  rules,  and  the  practicability  of  the  law  seeks  rela¬ 
tively  simple,  manageable  definitions.35 

183.  Some  Artifices  oj  Simplification,  The  tendency  to  simplification 
is  shown  in  particular  in  the  employment  of  certain  means  which  mani¬ 
festly  have  no  other  role  than  to  cut  short  any  wavering  in  the  applica¬ 
tion  of  the  law*.  Such  are  the  means  of  prescribing  figures,  for  concepts 
representing  quantitative  values,  and  the  means  of  enumeration  of 
species,  for  concepts  representing  qualitative  values.  For  instance,  when 
the  jurist  decrees  that  the  period  of  prescription  is  thirty  years,  that 
figure  is  fixed  by  reason  not  of  its  truth,  for  it  is  arbitrary,  but  of  the 
certainty  which  it  confers  on  the  rule  of  prescription  by  lapse  of  time. 
When  the  law  draws  up  the  list  of  transactions  subjected  to  forms  of 
some  sort  or  other,  or  that  of  dangerous,  obnoxious,  or  unsanitary  estab¬ 
lishments  subjected  to  administrative  authorization,  it  sacrifices  the 
fullness  of  the  idea,  expressed  generically,  to  the  convenience  of  particu¬ 
lar  cases.36 

Still  further,  where  there  is  the  problem  of  a  precise  determination 
that  is  deemed  both  indispensable  as  a  guarantee  against  interpretative 
aberrations  and  unrealizable  by  the  normal  device  of  "reduction  to  the 
quantitative,”  the  jurist  does  not  hesitate  to  replace  the  inconvenient 
concept  w*ith  a  substitute  less  exact  in  substance  but  more  easily 
grasped,  ordinarily  with  its  indicia  or  its  sign.  Thus,  the  age,  or  dura¬ 
tion  of  the  physical  existence,  of  the  individual  (a  quantitative  value 
susceptible  of  statement  in  figures  from  the  date  of  birth)  is  taken  for 
the  irrefragable  sign  of  mental  maturity,  justifying  full  freedom  and 
legal  capacity;  the  real  estate  character  of  a  transaction  (according  to 
the  nature  of  its  object)  is  taken  for  the  irrefragable  sign  of  the  degree 
of  seriousness  of  the  acts,  justifying  a  reinforcement  of  the  system  of 
protection  afforded  those  lacking  legal  capacity;  the  standard  of  living 
of  the  taxpayer,  disclosed  by  certain  indicia  (kind  of  dwelling,  servants, 
etc.),  is  taken  for  the  irrefragable  sign  of  the  importance,  always  hard 
to  evaluate,  of  his  income  from  the  viewpoint  of  revenue,37 

Under  the  law  of  large  numbers  —  or  of  probability  —  it  is  doubtless 

*Cf.  in  a  rather  different  sense  F.  Russd!  op ,  rii.  65  et  $cq.7  99  et  seq 109-110, 
192  et  seq . 

*  On  the  process  of  “reduction  to  the  quantitative”  by  statement  of  figures  or 
enumeration,  see  J.  Damn,  La  technique  de  ^’elaboration  du  droit  posztxf  12 1 
et  seq . 

■  87  In  systems  of  taxation  based  upon  external  indicia.  However,  even  in  systems 
based  on  controlled  tax  declarations  or  returns,  the  process  remains;  save  for  the 
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permissible  to  suppose  that  in  the  particular  case  the  sign  faithfully 
translates  the  underlying  reality.  But  the  moment  the  contrary  is  pos¬ 
sible  and,  on  the  basis  of  an  irrefragable  presumption,  the  proof  of  that 
contrary  is  inadmissible,  the  substitution  amounts  to  a  conscious  and 
deliberate  sacrifice  of  the  truth  at  least  for  those  assumed  cases  which 
deviate  from  quod  plerumque  fit.h  For  the  others,  contrariwise,  which 
form  the  majority,  the  rule  will  work  with  a  sure  aim,  in  a  quasi¬ 
automatic  fashion  and  without  negating  truth.  Such  is  the  advantage  of 
a  judiciously  calculated  misstep:  In  the  majority  of  cases  it  combines 
the  advantages  of  the  truth  of  the  law  and  of  its  practicability.38 


Section  2.  The  Aptness  fop  Proof  of  the  Facts  That  Are 
Subject  to  a  Rule 

184.  The  Social  Necessity  of  Proof.  A  second  factor  of  the  practicabil¬ 
ity  of  the  law  consists  in  the  aptness  for  proof  of  the  facts  established 
as  conditions  of  application  of  rules.1  Let  it  be  noted  that  this  is  a  dis¬ 
tinct  factor  of  the  definition:  The  conditions  of  application  of  rules  can 
be  perfectly  defined  in  their  concept  without  thereby  solving  the  problem 
of  proof.  In  order  that  the  rules  find  their  application  it  does  not  indeed 
suffice  that  their  conditions  of  application  are  actually  realized:  That 
effective  realization  must  also  be  proved,  that  is  to  say,  objectively 
shown  by  elements  engendering  conviction  either  in  the  party  bound  to 
perform  or,  in  case  of  contest,  in  the  organs  of  application  of  the  law. 
The  bound  party  who  knows  that  the  conditions  are  realized  no  doubt 
can  —  and  most  of  the  time  he  is  under  a  duty  to  —  perform  spontane¬ 
ously;  but  in  the  absence  of  spontaneous  performance  the  necessity  of 
proof  enters  the  arena,  and  it  must  be  maintained  by  any  social  organi¬ 
zation  on  pain  of  installing  an  “impressionistic,”  partial,  arbitrary 
justice.  The  private  or  public  party  who  demands  the  application  of  a 
legal  rule  or,  in  other  words,  the  operation  of  the  sanction  after  violation 
of  a  rule,  thus  has  the  burden  of  establishing  the  existence  in  the  par¬ 
ticular  case  of  the  conditions  of  application  of  the  disposition  made  by 
the  rule.  Normally,  this  burden  of  proof  is  upon  him  and  he  will  dis- 

risk  of  a  control  which  is,  moreover,  qften  not  very  effective,  taxation  is  based  on 
the  declaration  alone  which  takes  the  place  of  the  indicia. 

11  [What  occurs  in  most  cases.] 

88  On  the  process  of  substitutions  of  concepts,  see  J.  Dabin,  La  technique  de 
l’jIlaboration  du  droit  positif  144  et  seq . 

1  On  the  technique  of  proof,  see  J.  Dabin,  La  technique,  de  i/£laboration  du 
droit  positif  77  et  seq. 
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charge  it  by  his  own  strength  alone  or  with  the  more  or  less  active  aid 
of  the  judge; 2  if  he  fails,  his  claim  must  normally  be  rejected. 


I%5'  The  Difficulties  Inherent  in  Proof .  However,  not  all  facts  are 
equally  apt  for  proof.  There  are  among  them  some  which  escape 
demonstration  due  to  the  lack  of  sufficiently  sure  means  of  investigation.” 
How  in  that  case  is  one  to  avoid  embarrassment?  Xo  doubt  the  law  may 
suPP]y  the  deficiency,  not  only  by  requiring  a  certain  formality  or  by 
preconstituting  proof  (where  the  matter  lends  itself  thereto  I.  but  also 
by  setting  up  simplifying  presumptions.  Thus,  the  statute  relieves  the 
child  of  a  married  woman,  conceived  during  marriage,  of  the  proof  of 
paternity,  which  is  the  condition  of  application  of  the  obligations  and 
effects  of  paternity.  In  its  eyes,  and  consequently  in  the  eyes  of  all,  the 
woman’s  husband  is  the  father  of  the  child,  at  least  until  proof  to  the 
contrary  by  the  party  who  contests  the  paternity.4  Still  in  order 
rationally  to  justify  the  presumption,  it  must  be  supported  by  proba¬ 
bilities.  The  law  can  presume,  even  rebuttably,  only  what  is  normal. 
Otherwise  the  presumption  degenerates  into  a  fiction:  The  legislator 
presumes  what  he  desires  or  likes  rather  than  what  is:  he  prejudges  and, 
to  that  extent,  he  rebels  against  reality,  he  resorts  to  fiction. 

But  usually  the  matter  defies  legal  presumptions ;  varied  and  singular 
reality  obeys  no  constant  factor,  which  explains  the  exceptional  charac¬ 
ter  of  the  presumptions  of  the  law.  The  duty  of  proof  reappears.  Now 
let  us  assume  it  is  impossible  to  produce  proof,  if  not  always  in  an 
absolute  manner,  at  least  in  the  forms  of  its  production  in  court,  before 
the  organs  of  application  of  the  law.  For  example,  the  facts  to  be  proved, 
though  external  or  externalized,  are  of  such  a  nature  as  to  occur  without 
witnesses,  leave  no  traces,  lend  themselves  to  disguise;  or  they  axe 

*  This  depends  upon  the  legal  system.  Some  procedural  laws  allot  an  active  part 
to  the  judge  in  the  conduct  of  even  civil  proceedings ;  others  establish  in  principle 
the  system  of  judicial  passivity  (inaptly  so-called  “neutrality”). 

*  We  confine  ourselves  to  this  assumption,  which  is  the  most  frequent  one.  But 
there  are  also  cases  where  the  proof  of  the  fact  (or  the  method  of  investigation) 
would  be  too  scandalous.  This  explains  the  elimination  in  French  dvil  law  of  im¬ 
potence  as  a  ground  for  the  nullity  of  marriage  or  even  for  an  action  disavowing 
paternity,  Code  Napoleon,  art.  313,  initio  [which  provides  as  follows,  as  amended 
by  the  Belgian  Act  of  March  20,  1927:  “The  husband  may  not  disavow  the  child 
by  alleging  his  natural  impotence;  he  may  not  even  disavow  him  on  the  ground  of 
adultery  unless  the  birth  has  been  concealed  from  him.  in  which  case  be  is  allowed 
to  submit  all  facts  tending  to  show  that  he  Is  not  the  father”]  Between  the  scandal 
of  proof  and  the  scandal  of  silence  of  the  law,  the  law  chooses  silence. 

*  We  are  talking  here  only  of  simple  presumptions  admitting  proof  to  the  con¬ 
trary  (juris  ionium),  for  irrebuttable  presumptions  (juris  ei  de  jure)  regulate  no 
question  of  proof  .  .  .  See  J.  Dabih,  op.  cil.  241  tt  scq. 
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covered  by  professional  secrecy,  a  value  deemed  superior  to  the  manifes¬ 
tation  of  the  truth;  or  again,  where  the  matter  involves  an  appraisal  of 
the  significance,  the  bearing  or  the  influence  in  casu  a  of  certain  subtle 
facts  (which  is  still  to  be  proved),  the  estimation  of  facts  cannot  be 
made.  The  jurist  then  has  no  other  resource  than  to  eliminate  these 
facts  as  conditions  of  application  of  the  rule  and,  in  the  case  where  they 
would  have  to  form  its  sole  condition,  —  as  for  penal  repression  or  for 
taxation  —  to  sacrifice  the  very  rule  called  upon  to  govern  them.  It  is 
logically  and  socially  impossible  to  base  any  regulation,  command,  or 
proceeding  upon  facts  which  by  their  nature  or  by  reason  of  an  unfavor¬ 
able  environment  escape  all  control. 

186.  Sometimes  These  Difficulties  May  Lead  to  Total  Abstention  by 
the  Law.  Such  is  the  attitude  adopted  universally  by  legislatures,  even 
in  countries  with  brutal  “birth”  policies,  with  regard  to  Neo-Malthusian¬ 
ism.5  Independently  of  the  demoralization  of  which  it  is  both  a  result 
and  an  agent,  Neo-Malthusianism  constitutes  an  essential  social  evil, 
synonymous  with  the  extinction  of  the  race,  of  society,  and  of  the  state. 
On  the  other  hand,  the  concept  does  not  offer  any  difficulty  in  its  defi¬ 
nition:  It  is  known  what  Neo-Malthusianism  is  and  in  what  practices  it 
consists.  The  sole  obstacle  resides  in  proof.  To  mark  the  facts  of  propa¬ 
ganda,  circulation  of  equipment  or  abortion  does  not  go  beyond  the 
possibility  of  inquiry:  6  It  is  enough  if  the  prosecutors  and  courts  dare 
to  act.  But  how  can  contraceptive  activities,  too,  be  tracked  down?  That 
is  why  the  law  at  the  outset  renounces  the  struggle,  at  least  under  the 
direct  form  of  prohibitive  intervention.  The  same  obstacle  of  proof, 
added  to  that  of  definition,  will  hamper  the  repression  of  usury.  The 
usurer  uses  simulation  and  dissimulation  (“palliated  usury”) ;  his  vic¬ 
tims,  both  ashamed  and  grateful,  refrain  from  complaining,  which 
renders  proceedings  delicate.  In  civil  law,  the  legislator  refuses  to  take 
account  of  misrepresentation  as  a  cause  of  nullity  of  marriage,  in  part 
because  in  such  a  matter  the  constitutive  elements  of  misrepresentation 
are  hard  to  grasp,  to  estimate  and  to  prove.7 

*  [  In  the  case.] 

8  However,  Plato,  Laws,  bk.  VI,  783  d  et  seq .,  provided  for  inspectresses  of 
marriages.  .  .  See  P.  Lachieze-Rey,  Les  idees  morales,  sociales  et  politiques  de 
Platon  (Paris)  216-218. 

6  On  propaganda,  see  French  Law  of  July  31,  1920,  Dalloz  periodiqtte  (1921) 
4,  167. 

7  Fear  of  fraud  has  led  to  limiting  to  descendants  the  persons  entitled  to  family 
allotments;  see  Rodi&re,  Pour  quelles  personnes  les  allocations  familiales  sont-eUes 
dues ?  Dalloz  hebdomad aire,  Chrortique  (1939)  23. 
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187.  The  Law  Eliminates  the  Element  Resisting  Proof .  Elsewhere,  the 
jurist  discards  the  element  resisting  proof  in  the  complex  of  facts  basic 
to  the  disposition  of  the  law,  retaining  only  the  circumstances  capable 
of  discovery.  Thus,  the  legislator  of  revenue  law  is  seen  first  proclaim¬ 
ing  his  intent  to  strike  at  certain  operations  “speculative  in  character** 
(in  the  sense  of  productive  of  benefits),  then  he  is  abandoning  this 
condition  as  too  delicate  of  proof,  so  as  finally  to  tax  the  operations 
taken  in  their  materiality,  leaving  out  the  element  of  speculation.  The 
latter  subsists  only  on  the  logical  plane,  by  virtue  of  a  legal  construction, 
as  the  irrefragable  presumption  of  speculation;  from  the  rank  of  a  con¬ 
dition  of  application,  speculation  is  pushed  back  to  the  level  of  a  reason 
or  motive,  incapable  by  that  token  of  influencing  the  working  of  the 
precept:  Finis  legis  non  eadit  sub  pr acceptor  8  Again,  in  imposing 
liability  for  injury  resulting  from  multiple  causes  among  which  there  is 
a  fault,  the  more  or  less  decisive  character  of  the  fault  in  relation  to  the 
other  causes  of  the  injury  is  neglected.  The  individual  at  fault  is  made 
responsible,  and  in  full,  since  his  fault  has  contributed  to  producing  the 
injury,  if  only  partially  or  even  mediately.  This  solution,  which  is  called 
“equivalence  of  conditions,”  may  seem  unjust  since  it  does  not  respect 
distributive  justice  in  distributing  the  burden  of  the  injury.  But  it  is 
justified  by  saying  that  it  is  “the  only  one  that  appears  susceptible  of 
resolving  the  problem  of  the  causal  relation  in  practice.”  9  In  other 
words,  the  theoretically  true  law  yields  to  the  practical  consideration  of 
proof. 

The  same  surrender  is  noticeable  in  numerous  rules  of  civil  law,  and 
sometimes  of  penal  law,  where  there  is  a  disregard  of  the  psychological 
state  of  the  acting  person,  of  the  intention  with  which  he  acted,  his  good 
or  bad  faith,  and  so  forth.  For  as  long  as  the  psychological  inquiry  is 
practicable  (and  with  the  reservation  that  no  harm  be  done  those 
parties  or  third  parties  who  could  have  legitimately  relied  on  the  appear¬ 
ances  created),  it  is  no  doubt  desirable.  But  from  the  moment  it  meets 
obstacles  of  proof,  renouncing  psychology  is  not  at  all  turning  to  a 
materialist  objectivism;  it  is  merely  showing  a  sane  realism,  conscious 
of  the  practical  ends  of  the  law. 

*  [The  end  of  a  law  does  not  fall  within  its  precept.] 

sThe  case  chosen  as  an  example  is  that  of  a  Belgian  Law  of  June  14,  1937,  as 
construed  by  the  [Belgian]  Court  of  Cassation  in  decisions  of  March  6,  1940,  with 
conclusions  of  the  [Belgian]  Advocate  General  Hayoit  de  Termicourt,  Pasicrisee 
(1940)  1, 140;  of  November  12,  1940,  Pasicsisje  (1940)  I,  290;  etc. 

*2  H.  de  Page,  Trahe  exj&eientaire  de  droit  cira  beuge  (2d  ed.)  no.  958, 
p.  904.  But  see  G.  Marty,  La  relation  de  cause  h  effet  comme  condition  de  la  re- 
sponsabiliU  civile,  in  Revue  trimestrieiije  de  droit  civil  (1939)  685  ^eq. 
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Section  3.  The  Concentration  of  Legal  Matter 

188 .  Reduction  of  the  Mass  of  Rules  through  Classification .  A  third 
factor  of  the  practicability  of  the  law  consists  in  a  certain  dose  of  reduc¬ 
tion  and  concentration  of  legal  matter.  Although  this  factor  has  less 
(and  more  remote)  importance  than  the  two  preceding  ones,  it  is  none¬ 
theless  interesting  inasmuch  as  concentration  facilitates  the  management 
of  the  law. 

In  pure  logic  and  according  to  pure  justice,  even  social  justice,  each 
particular  case  should  have  its  particular  solution  modeled  upon  the 
case.  Whether  it  be  taken  from  the  viewpoint  of  the  individual  or  of 
society,  justice  is  always  individual,  measured  by  the  individual  case. 
But  this  “individualization”  which  is  possible  for  the  internal  forum  is 
not  practicable  for  the  external  forum.  Rules,  that  is  to  say,  general 
dispositions,  are  necessary,  formulating  the  hypothesis  in  a  general 
manner,  on  the  basis  of  a  presumption  of  conformity  of  the  single  cases 
to  the  norm,  and  also  the  solution  in  a  general  manner,  notwithstanding 
the  more  or  less  noticeable  differences  between  the  cases.1 

That  first,  and  also  most  essential,  simplification  is  still  insufficient: 
The  sum  total  of  the  rules  must  itself  not  exceed  a  certain  limit.  Hence, 
in  particular,  the  classifications  of  hypotheses  and  [legal]  solutions 
under  certain  common  predications,  erected  into  so  many  principles  of 
division.  The  role  of  classifications  in  the  law  is  to  diminish  the  number 
of  the  rules  so  that  the  interpreter  does  not  feel  overwhelmed  with  an 
excess  of  scarcely  differentiated  prescriptions.  Indeed,  the  more  abundant 
the  rules,  foreseeing  and  disposing  in  a  special  manner  of  indefinite 
quantities  of  hypotheses,  the  heavier  the  instrument  to  be  moved  and 
the  harder  to  find  the  rule  applicable  to  the  particular  case.2  Thus  are 
to  be  explained  the  cut  and  dried  classifications  that  are  intended  a $ 
exhaustive:  Things  are  movable  or  immovable,  acts  are  for  valuable 
consideration  or  gratuitous,  rights  are  property  rights  or  non-property 
rights,  interests  are  public  or  private;  intermediate  or  mixed  cases  are 

1Cf.  in  this  sense,  St.  Thomas,  Summa,  la  IIae}  qu.  96,  art.  1  ad  resp.:  .  .  . 
Equally,  art.  6  ad  resp.  (in  medio)  and  ad  3.  But  see,  as  to  the  ground  derived 
from  the  common  good,  our  observations  above,  no.  57. 

2  Is  it  sufficiently  well  known  that  in  America  the  Laws  of  New  York  cover 
2751  pages  for  1911,  1377  pages  for  1912,  and  2220  pages  for  1913?  That  the  deci¬ 
sions  of  the  courts  in  the  United  States  cover  probably  12,000  to  13,000  volumes  as 
of  1928?  That  a  million  decisions  are  summarized  in  the  American  Digest? 
(According  to  R.  Valeur,  Deux  conceptions  de  l'enseignement  juridiques:  les 

FACUXTES  FRAN RAISES  DES  SCIENCES  SOCIALES,  LES  f  COLES  PROFESSIONNELLES  DE  DROIT 

aux  Etats-Unis  (Thesis,  Lyon,  1928)  137-138. 
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perforce  placed  in  one  of  the  two  classes.3  Similarly,  the  [lesrar  solutions 
are  divided  into  limited  classes:  The  systems  of  protection  for  those 
lacking  legal  capacity  are  divided  into  representation  and  assistance 
or  authorization;  the  nullities  sanctioning  irregular  acts  are  absolute  or 
relative.  Each  one  of  these  categores  entails  a  more  or  less  inseparable 
set  of  [legal]  consequences. 

No  doubt,  once  again,  perfection  lies  in  the  golden  mean.  Too  simple 
classifications  will  produce  an  inadequate  and  therefore  unjust  law. 
Here  again  the  realistic,  scientific  spirit  of  contemporary  jurists  is  in¬ 
clined  to  render  the  heads  of  classification  more  supple  so  as  to  bring 
law  closer  to  life,  which  is  wholly  in  gradations.  But  the  requirements 
of  the  manageability  of  the  law  oppose  their  veto  to  an  excessive  mul¬ 
tiplication  of  headings,  which  if  carried  to  an  extreme  would  have  the 
effect  of  ruining  the  utility  and  even  the  principle  of  classifications. 
So,  too,  even  where  the  jurist  sees  fit  to  introduce  shadings  into  his 
divisions,  he  ordinarily  does  so  by  the  detour  of  exceptions,  which  is  a 
way  of  maintaining  the  rigid  classification  at  least  as  a  principle.  Some¬ 
times  the  jurist  goes  farther:  In  the  same  manner  in  which  he  bends 
definitions  by  substitution  or  amputation,  he  forces  classifications  either 
by  extension  to  categories  foreign  thereto  or  by  inversion  of  the  natural 
order  of  attachment.  Thus,  the  classification  of  movables  and  immov¬ 
ables  is  extended  to  contractual  rights  and  copyrights,  or  certain  mov¬ 
ables,  the  so-called  “immovables  by  destination,”  are  attached  to  the 
class  of  immovables.  Whatever  the  value  in  the  particular  case  or  even 
the  expediency  in  general  of  such  alterations,  they  always  tend  to  the 
same  result,  to  wit,  an  economy,  at  least  an  apparent  one,  in  the  tremen¬ 
dous  profusion  of  legal  rules.4 

189.  The  Process  of  “Legal  Constructions”  To  the  same  concern  with 
concentration  relates  the  so-called  process  of  “legal  constructions.”  By 
this  is  understood  a  systematization  of  the  law  by  way  of  dialectics, 
starting  from  a  simple  idea  whose  corollaries  then  radiate  over  the  entire 
matter  so  as  to  unify  and  often  to  fecundate  it.5  For  systematization  on 

*  On  half  onerous,  half  gratuitous  mixed  contracts,  cf.  M.  Boitard,  Lxs  contrats 

DE  SERVICES  GRATUITS 

*  On  the  process  of  classification,  see  J.  Basis,  La  technique  dx  ^elaboration 
du  droit  posimf  163  et  seq.  Also,  regarding  classified  types  of  conflicts  of  laws, 
P.  LEREBOURS-PlGBONNlfeRE,  PRECIS  DE  DROIT  INTERNATIONAL  PRIVE  (3d  ed.)  DO. 
219,  p.  253. 

5  “Legal  construction”  thus  has  nothing  in  common  with  the  “construction”  of 
the  law  in  the  sense  determined  before,  nos.  98  et  seq.  Legal  construction  proceeds 
from  given  rules  with  a  view  to  systematization,  while  the  construction  of  the  law 
works  out  the  rules  themselves. 
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the  basis  of  the  real  explanation  is  not  always  satisfactory  to  the  mind 
by  reason  of  the  often  fugitive  or  complex  character  of  the  ratio  legis: 
the  latter  mingles  considerations  of  law  and  fact,  of  reason  and  ex¬ 
pediency,  not  to  forget  history,  which  by  its  accidents  or  survivals  sc 
powerfully  influences  the  content  of  the  law.  Hence  the  recourse  to  ar 
ideal  principle  —  a  popular  notion  or  a  juridical  category  —  more  oi 
less  close,  more  or  less  artificial  in  relation  to  the  real  explanation,  bul 
whose  synthesis-value  brings  simplicity  and  clarity  into  the  diffuse  mass 
of  rules.  Such  is  the  idea  that  the  heir  continues  the  person  of  the  de¬ 
ceased,  or  the  idea  of  a  mandate,  tacitly  conferred  by  the  husband  upor 
the  wife,  to  manage  the  affairs  of  the  household.  Let  us  add  that  the 
idea,  playing  the  role  of  the  hypothesis  in  science,  constitutes  a  means 
of  developing  the  law  in  that  it  may  suggest  solutions  on  new  points  not 
foreseen  by  the  existing  rule.  If,  then,  materially  construction  does  not 
result  in  diminishing  the  sum  total  of  the  rules,  if  it  even  happens  that 
by  its  fecundating  power  the  idea  augments  their  number,  reduction 
nevertheless  operates  intellectually,  by  virtue  of  the  unifying  principle 
of  which  the  rules  are  henceforth  but  logical  determinations  or  corol¬ 
laries.  * 

But  it  must  be  said  at  once  that  the  process  of  constructions  is 
dangerous,  precisely  to  the  extent  that  the  idea,  withdrawing  from  the 
social,  moral,  and  legal  realities  which  condition  the  law,  risks  sacrificing 
the  law’s  substance  to  a  factitious  unity.  The  logical  coherence  of  the 
rules  is  a  facility  for  the  interpreter  and  also  for  the  subjects  —  and 
therefore  in  certain  respects  a  secondary  quality  which  could  not  prevail 
over  the  essential,  to  wit,  the  truth,  expediency,  and  immediate  prac¬ 
ticability  of  the  law.6 

igo.  Preserving  a  Just  Measure  in  Evaluating  u Practicability .”  So, 
too,  if,  following  Jhering,  Geny,  and  the  theorists  of  technique  in  the 
law,  the  idea  of  practicability  has  been  insisted  upon,  particularly  under 
the  aspect  of  the  definition  of  the  concepts  and  their  aptness  for  proof, 
this  is  not  intended  to  create  the  impression  that  concern  with  such 
practicability  should  block  all  efforts  toward  the  theoretical  ideal,  which 
is  the  rule  conforming  to  the  public  good  in  accordance  with  the  possi¬ 
bilities  of  the  environment.  First,  it  has  been  intended  only  to  establish 
a  principle,  to  wit,  the  necessity  of  considering  in  the  law  the  practica¬ 
bility  of  the  rules.  The  examples  have  been  chosen  only  to  document 
this,  by  way  of  underscoring  the  obstacles  without  claiming  them  to  be 
altogether  insurmountable  even  in  the  cases  cited.  It  has  been  remarked, 

6  On  “legal  constructions,”  see  J.  Dabin,  op.  dt.  186  et  seq. 
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moreover,  that  the  principle  of  practicability  was  subject  to  compromise, 
A  lesser  practicability  might  suffice  where  the  intrinsic  virtue  of  the 
precept,  supported  by  the  moral  authority  of  the  legislator,  would  be  of 
a  nature  to  convince  the  subjects.  Still  more:  Every  consideration  of 
practicability  must  be  effaced  where  the  silence  of  the  law  would  take 
on  the  appearance  of  a  scandal,  a  social  evil  more  serious  than  the  lack 
of  practicability.  Further,  it  must  not  be  forgotten  that  the  imprac¬ 
ticability  of  today  can  disappear  tomorrow  or  rind  its  remedy,  thanks  to 
the  progress  of  science  in  the  definition  of  its  concepts,  to  the  perfecting 
of  the  technique  of  proofs,  to  a  more  logical  distribution  of  the  subject 
matter  of  the  law.  Thus,  for  instance,  the  uncertainty  in  the  field  of 
medical  fault  may  give  way  to  surer  appraisals:  resort  to  statistical 
procedures  may  lead  to  a  more  exact  measurement  of  social  facts;  the 
discovery  of  the  so-called  “blood-group  test”  has  permitted  us  to  cir¬ 
cumscribe.  if  not  to  eliminate,  the  mystery  of  paternity ;  the  system  of 
organic  laws  and  codifications  diminishes  the  inconveniences  of  the 
multiplicity  of  rules,  etc. 


CONCLUSIONS  ON  THE  LEGAL  METHOD  AND  COROLLARIES 

Section  i.  Dual  Aspect  of  Technique  in  the  Law 

igi .  As  to  Substance ,  a  Social  and  Political  Technique;  as  to  Form ,  a 
Logical  Technique .  At  the  end  of  this  detailed  exposition  of  legal  method, 
we  have  in  hand  the  somewhat  experimental  proof  for  the  thesis  which 
has  previously  been  developed  a  priori ,  that  everything  in  the  legal  rule, 
whatever  its  source,  including  custom,  is  construction  and,  in  this  sense, 
a  work  of  technique.  As  will  have  been  noted,  this  technique  is  of  a 
twofold  kind.  First,  as  to  substance,  that  is,  as  to  the  content  of  the 
rules,  the  appropriate  technique  is  of  a  social  and  political  nature.  Of  a 
social  nature,  because  the  subject  matter  and  the  aim  of  the  law  are  to 
order  the  social  relationships  between  individuals  and  groups  and  be¬ 
tween  states.  Of  a  political  nature,  because  that  ordering  must  take 
place  under  the  inspiration  and  within  the  framework  of  domestic  and 
international  politics.  Then,  as  to  form,  the  appropriate  technique  is  of 
a  logical  nature,  indeed  of  a  special  logic,  to  a  peculiarly  utilitarian  end, 
to  wit,  the  practicability  of  the  rules. 

It  Is  a  Mistake  to  Reduce  Technique  in  the  Law  to  the  Sole  Idea 
of  Practicability .  Geny  may  be  criticised  for  having  neglected  the  dis¬ 
tinction  between  these  two  compartments  and  to  relate  the  whole  tech- 


408  JEAN  DABIN 

nical  side  of  the  law  to  the  idea  of  practicability.1  Is  it  not  for  social 
science,2  or  rather  for  politics,  which  governs  the  social,  to  decide  upon 
all  that  concerns  the  public  good,  upon  the  value  and  the  expediency 
of  the  measures,  legal  or  otherwise,  which  it  may  require,  recommend, 
or  support?  Interpolated  between  the  natural  law  as  conceived  by 
Geny,  reduced  to  a  minimum  of  economic  or  moral  principles  which 
provide  the  basic  ideas,  and  the  working  out  of  a  practicable  form,  there 
is  the  phase  of  organic  and  adapted  development  of  the  first  principles, 
no  doubt  the  most  important  and  the  most  typical  phase  of  elaboration. 
This  is  where  the  law  is  essentially  subordinate  to  social  science  and 
politics,  where  all  those  who  contribute  to  building  it  up  work  as 
sociologists  and  political  scientists.  It  is  agreed,  also,  that  the  expression 
“technique”  is  not  well  chosen  to  designate  this  task.  It  is  valid  —  and 
has  here  been  accepted  3  —  only  in  a  quite  relative  sense,  as  opposed  to 
science.  In  reality,  as  has  been  explained,4  the  determination  of  the 
content  of  the  law,  being  a  matter  of  governing  others  and  therefore 
of  moral  action,  belongs  not  to  a  technique,  nor  to  an  art,  but  above 
all  to  one  of  the  kinds  of  prudence,  political  prudence,  and  still  more 
especially,  juridical  prudence.  It  is  this  juridical  prudence  that  makes 
the  choice  between  legal  solutions  —  in  the  spheres  of  ends,  of  means, 
of  sanctions,  of  proofs  5  —  without  excluding  the  concurrence,  in  a  sub¬ 
ordinate  rank,  of  a  certain  social  and  political  art. 

The  practicability  of  the  law,  on  the  contrary,  raises  no  other  prob¬ 
lem  than  that  of  a  certain  “fashioning”  of  the  rule  under  its  conceptual 
aspect,  which  renders  it  apt  for  application  first  by  the  subjects  and 
then  by  officials  and  judges.  Now  this  problem  as  such  is  foreign  to 
social  science  and  politics,  which  no  doubt  dominate  the  practicability 
of  the  law  as  a  principle  but  leave  the  task  of  realizing  it  to  the  tech¬ 
nician  of  regulatory  form.  Hence  the  term  “formal  legal  technique”  or 
“legal  technique  properly  so  called,”  to  designate  this  latter  phase  of 
construction  of  the  law:  Formal  technique,  since  it  concerns  only  the 

*As  to  this  criticism,  see  J.  Dabin,  La  technique  de  l’elab  oration  du  droit 
positef  348 ;  in  the  same  sense,  F.  Russo,  Realite  juridique  et  realite  sociale 
31-32,  61  et  seq . 

2  “Social  science”:  sometimes  we  shall  speak  of  “sociology,”  using  the  two  terms 
synonymously. 

8  See  supra ,  nos.  98,  99. 

4  See  supra ,  no.  124. 

8  Upon  suggestions  which  appear  well  founded,  J.-P.  Haesaert,  La  technique 
juridique ,  in  Archives  de  phhosophie  du  droit  et  de  sociology  juridique 
(1939)  nos.  i-"2  j  F.  Russo,  op.  cit.  69-70,  the  matter  of  sanctions  and  of  proofs  is 
here  detached  from  formal  legal  technique  so  as  to  attach  it  to  political  and  social 
technique;  see  J.  Dabin,  op.  cit .  58  et  seq . 
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working  out  of  a  practicable  form  —  plain  legal  technique  since  it  owes 
nothing  immediately  to  sociology  and  politics.  And  this  time  the  expres¬ 
sion  is  adequate,  for  it  is  no  longer  a  matter  of  acting  (in  the  moral 
sense)  but  one  of  making  (in  the  technical  sense). 

Incontestably,  too,  sociology  and  politics  outrank  the  working  out  of 
the  form,  at  least  in  the  sphere  of  intention:  Before  think  in  2  of  render¬ 
ing  his  rule  practicable  the  jurist  must  endeavor  to  construe  it  as  socially 
good  and  expedient.  Substance  prevails  over  form,  and  the  value  of  the 
rule  over  its  execution.  That  is  why  no  one  will  complain  of  a  frankly 
bad  rule  (if  not  an  imperfect  one)  being  in  addition  impracticable: 
Granted  that  the  legislator  s  prestige  must  suffer  thereby,  the  latter 
corrects  the  former.  But  it  is  understood  that  the  discovery  in  the  law 
of  a  social  and  political  viewpoint  underlying  the  formal  viewpoint  of 
practicability  leaves  the  law  as  something  construed,  even  at  the  social 
and  political  level,  and  that  at  this  level  it  is  still  a  matter  of  technique 
(in  the  sense  of  prudence)  and  not  of  science, 

/pj.  The  Law  Is  Xot  Solely  Social  Science .  Recently,  however,  in  a 
remarkable  work  already  often  cited.6  one  has  claimed  discovery  of  the 
basis  for  a  contrary  position.  Whereas  Genv,  noting  the  part  of  technique 
in  the  law,  perceives  it  only  from  the  narrow  angle  of  practicability  and 
not  of  sociology  and  politics,  our  author,  F.  Russo,7  contrariwise  under¬ 
lines  wonderfully  the  role  of  sociology  in  the  law  (he  omits  any  mention 
of  politics)  but  tries  to  view  it  only  from  the  aspect  of  science  and  not 
of  technique.  Without  denying  that  the  law  adds  something  to  social 
reality,  especially  an  element  of  structure,  he  in  effect  maintains  that  the 
law  is  essentially  a  science?  not  only  by  the  content  of  its  dispositions, 
but  also  down  to  its  practicability,  which  itself  belongs  to  social  science 
rather  than  to  a  properly  legal  or  regulatory  technique.  Thus  almost  the 
entire  law  would  be  given,  a  “given”  of  social  science,  and  technique 
would  have  lost  almost  all  its  standing.  But  that  thesis  contradicts  the 
process  of  the  elaboration  of  the  law  as  it  has  just  been  retraced.  The 
law  is,  and  can  only  be,  construed,  and  in  this  sense  is  a  work  of  tech¬ 
nique,  because  it  is  the  product  of  the  combination  in  variable  propor¬ 
tions  of  the  diverse  points  of  view  which  must  all  come  into  balance  in 
the  composition  of  the  rules.  No  one  of  these  points  of  view,  taken  in 
isolation,  imposes  in  advance  a  solution  as  given  by  science,  nor 
a  fortiori  the  satisfactory  equilibrium  of  these  points  of  view.  It  is  easy 
to  show  that. 

*See  supra,  no,  81  and  notes  9  and  10;  no,  104  and  note  26;  no.  106  and  note 
32;  no,  xix,  note  1;  no,  1x6,  note  ax;  no.  128  and  note  ax, 

*F.  Russo,  R£al3t£  jusotqxje  et  aiami  sooale  (Paris,  1943). 
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In  the  first  place,  to  determine  what  the  public  good  may  require, 
advise,  or  tolerate  regarding  legal  rules  in  such  and  such  circumstances 
of  environment  and  cases  is  not  a  matter  of  a  statement,  even  upon 
reflection,  about  an  anterior  social  reality,  the  subject  of  scientific  or 
philosophical  knowledge.  It  is  a  matter  of  practical,  prudential  reason, 
starting  from  facts  and  principles  and  evolving  therefrom  the  conclusions 
which  the  public  good  effectively  requires  under  the  circumstances.  No 
doubt,  as  Russo  observes,  social  reality  is  not  limited  to  purely  empirical 
facts  (although  these  constitute  no  negligible  part  of  it  and,  too,  are 
susceptible  of  being  traced  back  to  laws).  Studied  more  deeply,  some¬ 
times  in  the  light  of  a  science  superior  to  empirical  science,  to  wit,  social 
philosophy,  social  reality  manifests  tendencies  and  orientations,  it  un¬ 
folds  values  and  norms.8  But,  first,  supposing  they  are  authentic,9  these 
values  are  of  diverse  kinds,  moral,  economic,  psychological,  properly 
technical,  and  often  they  compete;  then,  most  of  the  time,  they  are  true 
only  in  a  general  and  abstract  sense;  finally,  even  admitting  that  they 
furnish  certain  solutions  to  the  sociologist  and  moralist,  there  still  re¬ 
mains  the  proper  task  of  the  jurist,  which  is  to  appraise  to  what  extent 
the  transmutation  of  these  socially  good  solutions  into  legal  rules  is  of 
such  a  nature  as  to  augment  the  real  sum  total  of  the  public  good. 

194.  The  Jurist  Knowingly  Deforms  the  Real  Through  His  Technique . 
Nor  is  this  all.  To  determine  after  that  first  choice  if  the  solution  posi¬ 
tively  advantageous  to  the  public  good  is  practicable,  and  eventually  to 
amend  this  solution  so  as  to  make  it  practicable,  from  the  standpoint  of 
definition  or  of  proof,  is  less  than  ever  a  matter  of  science;  it  is  exclu¬ 
sively  a  matter  of  technique.  True,  Russo  objects  that  the  technical 
procedures  used  by  the  jurist  to  render  the  law  practicable  “did  not 
radically  modify  the  social  reality  which  served  as  the  basis  for  legal 
elaboration,  but  impressed  upon  it  only  certain  deformations  which  left 
its  essential  content  unaltered.”  10  But  the  moment  the  deformation  is 
recognized  there  is  the  avowal  of  a  difference  between  the  legal  method, 
which  deforms,  and  the  scientific  method,  which  endeavors  not  to  de¬ 
form.  The  jurist  simplifies,  structuralizes,  presumes.  In  a  sense,  he  does 

8  See  F.  Russo,  op.  cit.  notably  p.  55:  “The  effort  of  knowledge  of  social 
realities  can  be  accomplished  only  through  affirming  finalities  and  values.”  In  other 
words,  social  science  must  find  its  completion  in  a  social  philosophy. 

®  See  Russo  himself,  op.  cit .  54,  according  to  whom  there  is  a  distinction  between 
the  constitution  of  the  value  and  the  judgment  upon  the  value.  In  many  cases  “the 
judgment  of  value  will  only  too  late  detach  the  values  from  their  primordial  con¬ 
nection  with  the  facts,”  Gurvitch,  Inexperience  juridique  125. 

10  F.  Russo,  op.  cit.  103,  as  to  conceptualism,  and  immediately  following  (second 
paragraph  of  his  text)  as  to  presumptions. 
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not  at  all  go  against  the  real:  Simplification,  structure,  presumption, 
keep  within  the  area  surrounding  reality.  Yet  to  the  extent  that  the  real 
undergoes  a  deformation,  even  a  nonessential  one,  the  definition  of  the 
jurist  is  more  or  less  removed  from  that  of  the  scholar. 

Russo  further  objects  that  the  scholar,  too,  uses  concepts  and  p re¬ 
sumptions:  “It  is  not  rare  that  even  in  the  exact  sciences  one  is  content 
with  probable  data  obtained  by  indirect  means  when  faced  with  the 
impossibility  of  making  a  direct  observation." 11  But  the  question  is 
not  one  of  knowing  if  one  uses  certain  procedures:  it  is  one  of  knowing 
under  what  conditions  and  to  what  end  one  uses  them.  Now  there  is  this 
capital  difference,  stressed  at  the  outset  of  our  observations  about  the 
problem  of  the  “given”  and  the  “construed”  in  the  law,12  that  the 
scholar  does  not  cease  to  keep  his  eye  on  science,  that  is.  the  exact  and 
complete  knowledge  of  reality:  that,  if  he  uses  approximative  —  and 
deformative  —  procedures,  he  does  so  for  want  of  better  instruments 
and  owing  to  the  actual  state  of  technique  in  his  science.  The  deforma¬ 
tion  performed  by  the  jurist,  on  the  contrary,  has  no  necessity  from  the 
scientific  point  of  view.  So  it  happens  that  the  reality  fully  grasped  by, 
or  at  least  within  the  grasp  of,  science  is  deformed  by  the  legal  rule, 
which  comes  to  simplify  or  alter  the  very  conclusions  of  scientific  ob¬ 
servation.  Thus,  it  is  the  motive  of  the  deformation  that  is  decisive.  The 
scientific  deformation  proclaims  the  powerlessness,  at  least  for  the  mo¬ 
ment,  of  the  scholar;  it  calls  forth  correctives  which  he  hastens  to 
apply  to  the  matter.  The  legal  deformation  as  such  is  a  technical  device, 
a  procedure  sought  in  order  to  attain  the  practicability  of  the  law.  Now 
then,  to  sacrifice  scientific  truth,  no  matter  how  little,  to  purely  practical 
ends  is  not  scientific,  it  is  technical. 


Section  2.  Relative  Certainty  and  Variability  of  the  Law 

jpjr.  As  Products  of  Prudence  Legal  Solutions  Have  Only  Relative 
Certainty .  Such  being  the  nature  of  the  legal  discipline  —  prudence,  art, 
and  technique  from  beginning  to  end  —  how  could  one  be  surprised  by 
the  character  of  merely  moral  or  even  relative  certainty  that  adheres 
to  the  so-called  positive  legal  solutions?  Exactly  to  appraise  the  situa¬ 
tions  of  fact  that  give  rise  to  regulation,  to  discern  the  concrete  require¬ 
ments  of  the  public  good  in  its  relationships  with  the  legal  rule,  to 
recognize  the  state  of  public  opinion,  to  measure  the  degree  of  praciica- 

11 F.  Russo,  op.  at.  104. 

14  See  supra ,  no.  98. 
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bility  of  the  solutions  and  give  them  their  exact  measure  —  these  are  so 
many  questions  that  cannot  be  solved  summarily  with  certainties  of  a 
mathematical  or  scientific  order.  Aristotle  has  written,  with  the  approval 
of  St.  Thomas  Aquinas,  that  “in  such  matters  attention  must  be  paid 
to  undemonstrable  propositions  and  opinions  of  experts,  elders,  and 
prudent  men,  no  less  than  to  demonstrated  verities.”  1  If,  then,  there 
exist  solutions  of  law  which  offer  themselves  with  a  sufficient  character 
of  certainty  in  the  eyes  of  people  of  judgment,  there  are  many  others 
which  are  open  to  argument,  founded  upon  more  or  less  probable 
opinions. 

iq6.  The  Different  Causes  of  Variation  of  the  Law .  The  analysis  of 
legal  method  allows  us  on  the  other  hand  to  understand  better  why  the 
law  is  indeed  necessarily  variable  with  times  and  places,  and  also  why 
the  competent  authority  must  change  the  law,  not  only  when  it  is  bad  or 
imperfect  from  the  outset  but  also  when  its  dispositions  have  ceased  to 
be  in  accord  with  those  of  the  directing  elements  of  elaboration,  whose 
nature  is  to  change. 

The  law  is  called  upon  to  undergo  change,  first,  by  reason  of  the 
variations  in  the  subject  matter  of  regulation.  Ex  facto  oritur  jus* 
Every  rule  no  doubt  imposes  its  form  upon  a  preexistent  matter;  but 
the  latter  reacts  upon  the  form  inasmuch  as  the  rule  is  bound  to  impress 
upon  the  matter  the  form  appropriate  thereto.2  More  precisely,  relations 
and  ways  of  conduct  are  subjected  to  a  law  only  in  dependence  upon 
the  constitution  of  the  matter,  which  thus  imposes  its  “given”  —  the 
“given”  of  inescapable  fact  —  upon  the  law.  Therefore,  if  the  “given” 
of  the  matter  is  diversified  or  modified,  the  resulting  legal  solutions  will 
feel  its  repercussions.3 

The  second  cause  of  variation  lies  in  the  public  good,  the  fundamental 
norm  of  the  legal  system,  the  requirements  of  which  are  changeable  in 
space  and  in  time.4  While  one  may  discover  common  principles  of  the 
common  good,  of  a  philosophical,  scientific,  or  technical  order,  valid  for 
any  society,  whatever  may  be  its  historical  physiognomy  (climate,  soil, 
the  physical,  intellectual,  and  moral  aptitudes  of  its  members),5  with 

xSt.  Thomas,  Summa,  la  Ilae ,  qu.  95,  art.  2  ad  4;  also  citations  supra , 
no.  130,  note  30. 

a  [Law  arises  out  of  facts.] 

2  See  supra ,  nos.  126,  127. 

8 See,  in  the  same  sense,  St.  Thomas,  op .  cit.  Ia  Ilae ,  qu.  97,  art.  1  ad  2:  ... 
See  also  qu.  95,  art  2  ad  3. 

4  See,  in  the  same  sense,  St.  Thomas,  op.  dt .  Ia  Ilae ,  qu.  97,  art.  1  ad  3:  ... 

5  This  is  the  problem  of  a  “science”  of  the  public  good,  suggested  supra ,  no.  144. 
On  the  universal  and  the  national  in  the  law,  cf.  F.  Russo,  op.  dt.  129-132;  G.  del 
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respect  to  applications  of  these  principles,  Pascal's  whimsical  remark 
may  justly  be  employed:  ‘Truth  on  this  side  of  the  Pyrenees,  error  on 
the  other.”  The  different  political  groups  have  their  particular  traits, 
which  necessarily  influence  the  applications.  Thus,  the  requirements  of 
the  public  good  are  not  the  same  in  rudimentary  societies  as  in  those  of 
refined  civilization.  Again,  in  a  society  of  the  agricultural  type,  the 
public  good  of  agriculture  represents  a  more  considerable  value  within 
the  total  public  good  than  does  the  industrial  public  good,  and  vice  versa. 
Reflecting  this  diversity,  the  law  will  take  on  a  primitive  or  peasant 
stamp  here  and  an  urban,  commercial,  industrial  stamp  there  according 
to  the  character  of  the  population  embraced  within  the  state.  That  state 
itself,  charged  with  the  task  oi  the  public  good,  is  more  or  less  ••strong," 
more  or  less  well  organized  and  equipped,  politically  speaking,  so  that 
its  interventions  in  the  field  of  the  law  cannot  surpass  the  level  of  its 
powers  of  command  and  execution. 

Essentially  variable,  too,  are  the  reactions  of  public  opinion  with 
regard  to  the  rules:  Favorable  in  a  certain  environment  and  in  a  certain 
epoch,  hostile  elsewhere  or  in  other  times.  Now  this  variation  in 
reactions  must  entail  different  and  sometimes  contradictory  legal 
regimes  —  on  the  one  hand  liberal  or  tolerant,  on  the  other  more  or  less 
regulated,  and  regulated  in  more  or  less  divergent  ways.  The  state  of 
opinion,  moreover,  weighs  upon  the  “practicability”  of  the  law  (in  the 
formal  sense)  in  so  far  as  the  difficulties  of  definition  or  of  proof  may 
be  aggravated  by  the  refusal  of  the  public  to  collaborate  in  the  practical 
application  of  the  rules. 

ig 7.  The  So-Called  “ Conservative  Function ”  of  the  Law.  Such  are  the 
reasons  why  the  law,  the  so-called  positive  law.  is  not  always  and 
everywhere  the  same:  The  subject  matter  changes,  the  public  good  and 
the  relationship  between  the  law  and  the  public  good  change,  public 
opinion  is  modified.6  No  part  or  branch  of  the  law  escapes  this  rule,  not 
even  the  most  fundamental  provisions  of  public  or  private  law,  though 
admittedly  the  foundations  are  ordinarily  of  greater  stability  than  the 
superstructures.  So  when  social  changes  or,  a  fortiori ,  social  upheavals 

Vecchio,  La  communicability  du  droit  t%  les  doctrines  de  G.-B,  Vico ,  in  2  Recueh 
Lambert  §  in,  pp.  591  et  seq . 

•This  is  the  basic  theme  of  Montesquieu’s  work,  De  l’esfrit  des  lois,  the 
design  of  which  is  laid  out  in  bk.  I,  chap.  3  (ed.  Gamier,  pp.  8-9) .  Cf.  by  contrast 
the  criticism  of  bk.  XXIX  of  the  Esprit  des  lois  in  1  Cokdorcet,  Oeuvres  (ed. 
Arago)  378:  ...  Also  the  extracts  from  the  preparatory  work  for  the  Code  Napo¬ 
leon,  reported  in  x  Taulier,  Th£ojoe  raisonn&e  du  Com  civil  251-253.  But 
Condorcet  confuses  speculative  truth  and  practical  truth;  on  this  distinction,  see 
St.  Thomas,  op.  at.  la  Uae,  qu.  94,  art.  4. 
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occur,  the  law  is  logically  and  normally  obliged,  if  not  to  be  taken  in 
tow  by  the  movement,  at  least  to  revise  its  attitude  in  the  light  of  the 
new  fact.7  That  is  why  it  is  inexact  or  at  the  very  least  equivocal  to 
speak  of  a  “conservative  function  of  the  law.”  8  The  law  has  neither  to 
conserve  itself,  in  the  sense  of  maintaining  the  legal  status  quo,  nor  to 
fight  against  life,  once  the  change  (supposing  that  it  depends  on  the  will 
of  men)  offers  nothing  socially  reprehensible.  It  would  be  better  on  the 
contrary  to  speak  of  a  duty  of  adaptation  and  thus  of  renewal  of  the 
law.9 

It  is  true,  the  organs  authorized  to  interpret  and  apply  the  laws  do 
not  always  have  the  competence  to  modify  it,  to  the  ends  of  readapta¬ 
tion.  In  this  sense,  their  mission  is  to  conserve  the  rules  of  enacted  law 
and  to  maintain  them  against  deformations  as  well  as  against  violations 
pure  and  simple.  But,  to  begin  with,  the  maintenance  of  enacted  statutory 
rules  does  not  necessarily  involve  the  stagnation  of  the  whole  law.  The 
readaptation  may  be  the  work  of  other  modes  of  expressing  the  law  than 
statutory  enactment.  Above  all,  it  is  for  the  legislator  himself  to  reform 
his  statute,  to  improve  it  where  it  is  imperfect,  to  bring  it  up  to  date 
where  it  lags  behind  life.  It  is  also  true  that  any  mutation  of  the  law,  to 
the  ends  of  perfecting  or  of  readapting  it,  must  be  governed  by  the 
norm  of  prudence. 

iq8.  Necessity  of  Prudence  in  Change .  At  the  outset,  prudence  com¬ 
mands  one  to  conserve  what  one  has  gotten  as  long  as  one  is  not  sure  of 
the  value  of  what  one  will  get.  Any  change,  concerning  the  future,  in¬ 
volves  an  unknown:  What  will  be  the  real  effect  of  the  new  law?  Better 
or  worse  than  the  old?  The  most  probable  calculations  may  be  destroyed 
by  the  intrusion  of  the  famous  “imponderables.”  It  is  true  that  risk  is 
inherent  in  action  and  the  fear  of  risk  would  prevent  any  change.  But 
the  risk  to  be  run  does  not  dispense  with  prudence,  at  least  in  calculating 
the  chances  of  success.10 

Prudence  further  commands  one  to  remember  that  any  change  in  the 
laws,  even  when  justified  in  itself,  provokes  a  crisis  and  consequently 
an  evil:  Juridical  habits  are  disturbed;  business  arrangements  are 
frustrated;  more  or  less  respectable,  and  in  any  event  vested,  interests 
are  affronted.  And  the  crisis  will  be  the  graver  the  more  the  rules  in 

7  See,  in  this  sense,  St.  Thomas,  op.  at.  Ia  Ilae ,  qu.  97,  art.  1  ad  resp.:  .  .  . 

8  See  G.  Renard,  Le  droit,  la  justice  et  la  volonte  (Paris,  1924)  21 1  et  seq . 

9  On  stability  and  movement  in  the  law,  cf.  F.  Russo,  op.  cit.  147-150,  183. 

10  Cf.  Montesquieu,  Cahiers  120:  “Such  is  the  nature  of  things  that  abuse  is 
very  often  preferable  to  coercion,  or  at  least  that  the  good  once  established  is 
always  preferable  to  the  better  that  is  not  established.” 
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igg .  Statement  ot  the  FroTffiwt..  -Truth  to  tell,  the  question  of  the  rela¬ 
tionships  between  natural  law  and  justice,  on  the  one  hand,  and  the  law, 
on  the  other,  has  already  repeatedly  been  touched  upon.  At  the  outset 
o?  our  exposition,  we^have  encountered  the  thesis  that  <zfnc\y  nf 
concept  of  law  shoumbegin  with  the  idgT'flf  justice  rather  than  with 


&  of  the  rule,  a  method  that  anticipates  th 


the  fundamental  ldentit; 


iven"  and  the  “constru 


we  have  been  led  to  contraditt  the  conception  nf  a  natiW_4g^] 
“giyen^or  natural  law,  defined  as  the  obiectivelv  mst,  which  would 
represent  tHT^  of  the  legal  regulation.2  Finally,  treat¬ 


ing  of  the  method  of  elaboration  of  the  law7  we  have  evoked  an 


from  natural  law  and  justice,  cannot  fail  to  have  close  tie 


on  natural  law  and  justice?  But  these  ties,  evident  ajpnori,  are  no' 


ollows:  What  place  do 


natur 


theplajjr?  If  they  are  located  neither  at  the  starting  point.  nnrjg?  flip 
center  of  the  system,  how  and  on  whatground  do  they  figure" therein? 


What  is  their  role  as 


BSSB 


200 .  Objective 

useless  to  discuss  these  problems  unless  one  begins  hv  recognising  a 
meaning  in  the  concepts,  of  natural  law  and  justice  as  norms  of  reason, 


endowed  with  objective  value.  True,  some  claim  that  men  —  individuals 
and  collectivities  —  in  their  behaving  would  notTet  themselves  he~iiHed 
by,  any  idqal  principle  detached  from  their  nassions^and  their  self 

interest.5  Especially  in  their  relationships  with  others  thev 

. .  """"  _ 

See  supra ,  no.  2.  111 

®See  supra ,  nos.  114  et  seq , 

8  See  supra ,  nos.  134  et  seq . 

4  See  suprat  nos.  8-13. 
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only  the  “law  of  the  jungle'':  Homo  homini 
customs  making  up  the  posh»'ftnla"-~  "™ild  inde 
thephysica 


417 

statutes  .and 


dol 

indeed  exist  as 


istorv.0  To  others.  naturaTTaw 


uumauu 


“iia 

usia 


ESiHWKWWifUnl 

lEBjHBSbinwsjj 


rational  method  of  elaboration.  The  esta 


more:  it  is  va 


The  despotism  of  the  legislator  rules  and  repl 


individual. 

The  vast  majority  of  men,  however,  ignorant  or  thoughtful,  are 
communicants  of  the  cult  of  natural  law  and  justice.  anTtKev  believe 


of  the  peculiarly 
unanTmftym  principle  asj. 


s  among 


specialists  as  to  the  exact  definition  of  each.  That  is  w 
study  as  broached  here  must  logically  begin  with  an  ati 


s.  These  concepts  are  also  so  important  jn 


"TRflimict 


enjindependentlv  of  their  role  on  the  prop-  _ 


CHAPTER  I 

THE  CONCEPT  OF  NATURAL  LAW 


Section  i.  The  Traditionai.  Conception 


201.  Mqtoiral  f  /WILafa 

most  generally  accepted 


farm  of  Human  Conduct. 

;  of  the  term  in  our  timeH 


the  theories  already  refuted  by  Plato,  as  set  forth  in  P.  Lachxke-Rsy,  Us  miss 

MORALES,  SOCIALES  EX  POIITIQUES  DE  PTATON  (Paris)  39~49* * 

*  [Man  is  a  wolf  to  his  fellow  man.l 

e  See  supra ,  no.  109.  .  . 

7  In  this  sense,  see  among  others  the  two  pamphlets  by  H.  de  Pace,  Lidee  »e 
droit  natures  (Bruxelles,  1936)  and  Droit  naturel  et  positivisme  jttodiqve 
(Bruxelles,  1939). 
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the  expression  “natural  law”,  is  taken  in  the  sense  of  a  certain  nU.  0f 
conduct  with  man  as  its  subiecTand  imposed  in  a.  categorical  fagtiim, 
upon  his  activities,  and  not  of  a  scientific  law  or  a  technical  rule.  That 
isjvfay  we  exclude  at  once  the  idea,  nf  a  natural  law  rnnct^gln-  eco¬ 
nomic  iawsi.  which  are  scientific  laws  and  are  also  capable  oliechnicar 
utilization;  and  we  exclude  also  the  idea  of  a  natural  lam,  commoiuto  men 
and  animals  (inasmuch-as  man  is -an  animal) 1  2 *  or  rnmmnn  tr»  oil  crea. 
tures,  both  animate  and  inanimate.0  ~ 

202.  “Jus  Naturalel’  and  “ Lex  Naturalis ”  Are  Synonymous  Terms. 
However,  the  subject  matter  of  the  ml*  nf  hiirr.aTTTi^wi- 
stitutes  natural  law  is  not  specified  a  Priori: 


on  the  one  hand,  and  lex  naturae  and  lex  naturalis.  on  the  other,  are 
terchangeable  terms. 

It  is  true  that  sometimes  the  terms  “natural  law"  and  “natural  right  ” 
on  the  model  of  the  plain  words  “law”  and  “riflht.”  are  taken  to  mean 
the  naturally  just.  Thus,  St.  Thomas  Aquinas,  in  dealing' with  the  virtue 
of  justice,  defines  justice  as  the  virtue  which  has  as  its  nhiftrtfhpTa.-oyjnl 
us  suum).4 * * 7  which  lawful  right  may  be  natural  (jus 
naturale )  or  positive  (jus  positivum)  .5  cTawfurLtkprp  dg 
[Continental!  jurists  call  the  subjectively  lawful  or  legal  right  as 


at_the  end  of  the  same  article,  St.  Thomas  evokes  aluTdi 
similar  to  t he  ws  ftumcmmiL~&ecrees  precepts  concerned^ 

.hMjhings 

_  „  ^  ows  that  the  jus  divinum  in  question  is  nothing 

else  than  the  divina  ( this  there)  ?  the  fnllnwiqg 

artid^  tryin^  *jus  genffu&LJzt.  Thorn  a^T rrvnQiHprg  fry. 

1See,  in  this  sense,  E.  Lambert,  Un  par^re  de  jurisprudence  comparative 
(Paris,  1938) — or  even  Geny’s  definition  paraphrased  above,  no.  no,  which  is 
concerned  with  a  “fund  of  moral  and  economic  verities,”  though  “principally” 
moral  ones. 

2  See,  e.g.,  Ulpian,  Dig.  i,  i,  i,  3.  Of.  St.  Thomas,  Summa,  la  Ilae ,  qu.  94, 
art.  2  ad  resp .,  art.  3  ad  2.  On  the  jus  naturale  common  to  men  and  animals,  see 
F.  Senn,  De  la  justice  et  du  droit  59-73. 

8  See  St.  Thomas,  Summa,  la  Ilae ,  qu.  91,  art.  2  ad  y.  The  law  being  a  matter 
of  reason,  only  what  participates  in  eternal  law  in  the  reasonable  creature  properly 
merits  the  name  of  law. 

*  St.  Thomas,  op.  cit.}  la  Ilae ,  qu.  57,  art.  1. 

St.  Thomas,  op.  cit.  Ia  Ilae ,  qu.  57,  art.  2.  In  the  same  sense,  see  also  Cicero, 
De  inventions  2,  53,  161:  .  ,  .  ;  also  2,  22,  65. 

✓  }  A.*  ,9°LrN  AN1>  CAPITANT,  CoURS  flLEMENTAIRE  DE  DROIT  CIVIL  FRANCAIS 

(9th  ed.  by  Juliot  de  la  Morandtere)  no.  1,  p.  1. 

7  St.  Thomas,  op.  dt.  la  Ilae ,  qu.  57,  art.  2  ad  3. 
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of  ad-iustment  altogether  foreign  to  aav  lawful  right  of  another,. 

(cornmniuratloncm )  oi  the  .male, to  the  female 
-°---e  ends  °!-Pr°creat!on-  aiuTstili  further  the_idea  of  a  jar  naturale 
common  to  mm  .aaLipunals  (there  is  no  duty  of 
aamaisl.  so  that  jus  naturale. and  Ms_£mikijm  end  up'bv  merging 
into  altogether  ggesaLamcepts  of  Ijsj^dSnejOkam ''hxJk^iam. 
ine  same,  by  the  way.  goes  for  .the  term  hich  embraces  all 

jgg^’W-TO-d'il  to 

justice.  FmaU.uJ.n,  dpnling^aaih  laws  as  rules.  St.  Thomas  rtr&i&rz  to  use 

the  l^UlMuransJ'\i€  inThe  same  context,  also  happens  to  mate 
use ot  the  term  mi. not  only  as  orieoT 


aw  or  even  restrict  it,  it  is  prohibited 


8  On  the  discussions  about  this  subject  in  antiquity,  see  F.  Sesh,  op.  tit.  70-73. 

*  See  St.  Thomas,  Summa,  la  Hae ,  qu.  95,  art.  4:  .  .  . 

“O.  Lotin,  Le  droit  naturel  chee  St.  Thomas  et  ses  predecessetjrs  (Bruges, 
1926)  52  and  notes  34  and  35. 

n  As  follows  from  the  statements  paraphrased  below,  no.  20S  and  notes  2  and  3. 

“Domat,  Traite  des  lois,  chap.  XI,  9  initio,  33  in  fine ;  Les  lois  civiles  dans 
lehr  ORDRE  naturel,  Prelim.  bL,  title  I,  sec.  I,  2  and  3. 

“This  is  not  the  place  to  set  forth  the  process  of  knowing  the  rule  of  natural 
law,  notably  the  mechanism  of  the  anguish  of  conscience.  Let  us  note  only  that, 
like  reason,  it  is  also  “natural”  in  man;  see  St.  Thomas,  Summa,  la  Hae ,  qu,  94, 
art.  4  ad  resp .  and  ad  3. 
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from  contradictinsdt.1*  Howl  could  the  legislator ,Tor  at  least  the  human. 
legislator.15  have  the  power  to  rebel  against  the  “given”  of  human 
nature?— 

From  the  characteristics  of  human  nature  flmy  t K  rhararw^fj^  0f 
natural  lasL  As  human  nature  k  idp^a!  in  all  men  and  does,  not  vary, 
its  precepts  have  universal,  and  immutable  vafedte,  nofwithitnridiV 
the  diversity  of  individual  conditions,  historical  and  geographical  envi¬ 
ronments,  civilizatiopg  a*  on  the  otner  Jtiand,  nature 

cannot  Receive  itself  nor  deceive  us,  its  precepts,  inasmuch  as  they  are 
authentic,  have  a  validity  that  is  certain,  siiffeppg  pother  dnnbt  w 
cfiscussion.16 

204.  First  Principles  and  Secondary  Precepts .  Afin  the  extent  of  the 
“given?rH  nature  ana  ot  what  must  ffiprpf or-ft-foe-ref erred  to  natnraT 
ffiftT'frfjws  are  divided.  The traditional  .school  rp.sfin;p^  thp  narric  n^tnral^ 
with  the  characteristics  of  Jiniversality,  immutability,  and  certainty 
inherent  in  that  quality,  to  altogether  general  and  necessary  “fagf  prln. 
ciples.”  distinguishing  them  even  from  “secondary  precepts”  or  “par- 
ticular  conclusions  quite  close  to  thf  first  prmriples”-^7  pther  inter, 
preratlons,  uf  lalerttaxg,  include  within  natural  Iw.mt  only  the  first 
principles,  but  the  more  or  Jess  close  conclusions  jevplved  from  the  .first 
pjtncrpte-b^  wjav  ujf  iafionaLg,rgumentatipn.18  So  there  exists. -histori¬ 
cally  at  least,  a  “minimalist” -concepts?  nf  natural  law  limited- to  the 


of  rcagoTi  itL^tarting  from  the  natural  “given without,  however,  any 

u  See  St.  Thomas,  op,  cit.  Ia  II ae ,  qu.  94,  art.  5  ad  resp.  and  ad  3. 

15  For  the  divine  legislator,  the  question  is  disputed  whether  God  Himself  could 
change  or  abrogate  a  law  of  nature  whose  author  He  is.  In  Catholic  theology  the 
answer  is  negative. 

16  This  is  the  idea  indicated  by  Cicero  in  his  famous  definition,  De  inventione 
2,  S3,  161,  and  2,  22,  65:  Natura  jus  est  quod  non  opinio  genuit  sed  quaedam 
innata  vis  inseruit  [Law  by  nature  is  what  has  not  been  produced  by  opinion  but 
inserted  by  some  innate  force], 

17  See  St.  Thomas,  op,  cit,  Ia  Ilae,  qu.  94,  art.  5  ad  resp.,  with  reference  to 
art.  4,  art.  6  ad  resp,;  qu.  95,  art.  2  ad  resp.,  art.  4  ad  resp. 

18 Per  rationis  inquisitionem  [By  inquiry  of  reason],  said  St.  Thomas,  Summa, 
Ia  Ilae ,  qu.  94,  art.  3  ad  resp.,  in  fine.  This  extensive  interpretation  is  found  not 
only  in  the  authors  of  the  seventeenth  and  eighteenth  centuries  (Grotius,  Domat, 
or  Puffendorf)  but  also  in  some  modem  treatises  on  natural  law,  as,  e.g.,  J. 
Lecxercq,  Lecons  de  droit  naturel,  I:  Les  eondements  dtj  droit  et  de  la  society 
(2d  ed.),  no.  11,  pp.  58-60. 

19  Cf.  J.  Leclercq,  op.  cit .  no,  11,  p.  56,  according  to  whom  natural  law  is  all 
that  the  social  nature  of  man  involves,  neither  more  nor  less  .  .  . 


jtven”  of  the  inclinations  of  nature,  and  another. 
st”  one.  SnfinrliTipr_.r.n  rnc  crnmnon^jhat  are  the  proper  wo^k 
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oi  win. 

__£^g?jec.o.ndaiy.iprecealsJjnd  iMijnore^r-jpc^-s-o  ninTi'Vir'riini  - 

e~j§2i)'  antiga^of^the  strict  con'ygaii'an  jaideiitlv  is  to  reduce  the 
concrete  content  of  natural  1 Z - r-» 


205.  Subject  Matter  of  X at  urn!  Ic-r-  The  Totality  of  thr  Thriin  o< 

j/ga-As  regardsjhe  subject  matter  of  natural  law,  r.r  ermallT^P 
natural  legal  r*1-  — ^  •-*  *  •  •• 


servation  oftheir  bein 


common  to  men  and  animals. 


^  iiui.i.m'iaiii'iiiw.ijiu.r 

mjmmmmmmarn 


must  maintain  relations,  and  oth 


SIRS? 


0  his  neigh 


that  kind.21  It  is  not  hard 


80  See,  in  this  sense,  notably  2  F.  G£ny,  Science  et  technique  eh  droit  wove 
positif  nos.  1 59  and  176;  also  H.  Capitant,  Introduction  A  l’£tude  du  droit 
civil  (4th  ed,)  no.  9,  pp.  35-36. 

*  [To  render  to  each  his  own.] 
b  [Toward  another.] 

a  St.  Thomas,  Summa,  la  Hae,  qu.  94,  art.  2  ad  resp.t  m  j tne. 


JUiAJN  JJAJtSJLJN 


guarded  against  excluding  ^  Hntfeq  from  their  naturaliaw.  Tt.  did 
not  escape  them  that  human  nature  is  not-Qnlv  individual,  that  it  is  also 
social  and  politicaOJnder  the  name  of  the  “state  of  nature”  thevmerfily 
proposed  (on  the  dialectical  level,  incidentally)  to  disregard  all jjosi- 
tivelv~estahlished  economic,  social,  and  legal  institutions  proceeding 
"from  the  actual  and  concrete  functioning  of  the  diverse  narSrjT^?  so. 
uieties.22.More  than  that,  one  observes  a  tendency,  precisely  in  thp 
of  nature  and  of  nations”  school,  to  put  into  clear  relief.  stt1p  by  side 
with  the  “rational  nature,”  the  “sociable  nature”  of  man.  witiTtK^^Vc 


with  the  “rational  nature,”  the  “ 
ad  alterum,  both  interindividual 
jt.23  No  doubt  the  natural  law^ 
orders  of  duties,  lncludm 

but  the^emphasis  is _ 

we  to  see  in  this  insistence  fratl 


ad  alterum.  both  mtermdividual  and  properly  social,  which  follow  from 
jt.23  No  doubt  tbe  natural  law,  or  its  rnlp  rnntirmpg  tn  pytpnH  mmr  aj] 

ard  God  and  toward  oneself ; 

lY  imposesTSre 

ye  to  see  in  this  insistenr-ft  frathpr  nnrprtain  tn.be  suref  tbs  bait  far  a 
deviation  from  the  first  idea  of  natural  law,  which  would  slide  im^T 
rpptihlv  frnm^Jie  plane  of  moral  and  social  science,  where  it  had  first* 
been  installed,  to  the  adjoining  plane  ot  specifically  legal  science?  ~ 


Section  2.  Is  There  a  Juridical  Natural  Law? 


207.  The  Ambiguity  nf  the  Cnnre.pt  flfyfaw  r p.f.-yvr  here  at  last 
is  the  ambiguity  which  has  not  ceased  to  befog  the  concept  of  natural 


law  from  the  day' the  state  began  to  legislate:  To  what  sort  of  regula¬ 
tion  is  the~  natural  law  related!'  To  the  regulation  which,  aiming"^ tV 

em  before  their  conscience  and 


international')1  puTJTic  authority  wi 


good  (of  individuals  or  states ) ,  in  short,  the  le 


ivera  wne 


sorts_of  ru 


ered  as  distinct  at 


22  See,  in  this  sensepPirprENDORF,  Le  droit  de  la  nature  et  des  gens  [De  jure 
naturae  et  gentium ]  (trend,  by  Barbeyrac,  Basle  ed.,  1771)  [English  transl.  by 
C.  H.  and  W.  A.  Oldfather,  in  Scott's  Classics  oe  International  Law  (1934)], 
bk.  II,  chaps.  II  and  III,  §  XXII  and  n.  1  by  Barbeyrac  §  XXIV.  In  general,  con- 
ceming  the  conception  of  the  “state  of  nature,”  see  Ph.  Meylan,  Jean  Barbeyrac 
(Lausanne,  1937)  189  et  seq .,  202  et  seq. 

“See,  in  this  sense,  Grotius,  Le  droit  de  la  guerre  et  de  la  paix  [De  jure 
belli  ac  facts]  (transl.  by  Barbeyrac,  Basle  ed.,  1768),  Discours  priliminaire 
l Prolegomena ],  §§  VEI-IX;  Pufeendoef,  op.  cit bk.  II,  chap.  Ill,  §  XV,  art.  3, 
and  bk.  I,  chap.  VI,  §  XVIII.  Generally  on  the  law  of  nature  school,  see  Ph. 
Meylan,  op.  cit.  189-190.  The  same  exclusively  social  conception  of  natural  law 
in  J.  Leclercq,  op.  cit.  no.  15  (general  plan  of  the  work). 
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least  in  form  or  taken  ,far,jaseparatj.e.  at  least  up  to  a  certain  point?  In 
a  CoIOs  naturalTIw  the  directing  principle  of  morals  or  of  law? 

The  question  no  doubt  was  la.  periods  of 

not,,  very  complex  cEilization  when  the  civil  kwjscas  most  often  content 
with  the  role  oi  servahiTand  executor  of  morals.  But. in  pur. times.  with 
the  threefold  phenomenon  of  the  increase  of  wants,  above  al  Immaterial 
wants,  th^deyelopment  of ^  technology,  ahf^ret^^gence  of  the  mass es^ 
the  civil  law  is  led  to  formulate  "many  requirements  which  ]>ear  no  more 
than  an  Indirect  relationship  to  morality.  Hence  the  present  interest  of 
the "prohlem^as  to  the^rderlTf Tegulation  tp  which  the  rule  of  „conduct_ 
caHed^&tufaFk^ 


208.  Hist 


mrnwmsTmt 


1$  Principles  of  Moral  Conduct . 


e  moral  rule  an 


tioriaTteachin 


y  the  “law  of  nature 

According  to  Orotius,  for  instance,  the  law 


worthy  and  not  mere 


idea  we  attach  to  ithere,  is  not  confined  to  the 


races  what  makes  u 


is  morally  honest 


0  its  nec 


a  rational  and  sociablenature.” 4  The  connection  is  clear:  Natural  law 


e  first  notions  of  mora 


the  chapter  onTaws,  side. by  side  with  the  theory  of  human  acts:  andjhe 


treatises  of  natural  law,  where  the  applications  of  the  rule  of  natural 


law  to  the  different  matters  set fo4^nd  discussed,  are  nothin 
than  treatises  on  special  ethics. 

1  See  supra,  no.  202. 

*  See  St.  Thomas,  Summa,  la  line ,  qu.  90,  art.  1  ad  resp.  and  ad  1,  art.  2 
ad  resp.;  qu.  94,  art.  2  ad  resp. 

*  Grotius,  op.  tit.  bk.  I,  chap.  I,  §  DC,  1. 

*  Grotius,  op.  tit.  bk.  I,  chap,  I,  §  X  See  generally  on  the  law  of  nature  school, 
Ph.  Meylan.  op.  tit.  52:  .  . 
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20Q.  Natural  Law  and  Special  Morals .  It  matters  little,  moreover, 
that  the  morality  of  acts  requires  aridenaent  ofngiit  intention,  wit' 


which  there  can  be  neithe£gfiQd  nor  virtue  in  the  actor.  QnIyJhe_abie.c- 
recepts)  outside  of  the"dispositions  oi  the  soul,  is 
here  considered.  MatefMyrtSen,'  natural  lawand  special  morals  dictate 


with  its  first  principles.  Indeed,  no  difference  has  ever  been  established 
betweenmterindivicluai  natural  law  and  interindividual  morals,  be¬ 


tween  the  natural  law  of  sexual  union,  generation,  and  education,  and 

law  and  political  moraisTla^e 


that,  m  spea 


of  nature,  represents  the  source  from  which 
those  various  matters  are  de~nvecT~  ~~ 


Nor  is  th 


of  rules  of  action  jfcirh  would  he^  mor^Is^Droperlv^so,.  called,  and  a 
morals  of  institutions,  or  “institutional  morals,”  which  would  govern 
the  relations  dominated  bv  a  Decu. 


mm 

mi tot 


separation:  but  the  dis- 


amily  Inorals,”  “political  morals,”  and 
even  “social  morals”;  not  only  would"even 
law  from  morals  run  the  risk  of  lea1*- -  ^ 


tinction  is  also  re 
'Morals  indeed  governs  ever 


social,  directly  and  without  any  interpreter.  And  if,  with  regard  tq  the 
social  and  in  view  of  the  human.,  morals  is  called  upnp  ,10  ^ahlish  fr^H. 
tutional  structures  of  an obiectiyeand  to  a  certain  degree  formal  nature 5 


e  one  and  ^nmssompie  marriage,  marital  ant^rity  and 
state  power—  these  structures,  whi^h  bv  the  way  can  be  traced  back  to 
rules  of  conduct,0  have  the  samemoral  and  natural  character  ,as  the 
disposIfioprtKat  'ftiirecflv  cammajid/'forbid,  or  adviseTOne  can  thus  con¬ 
clude  in  the  clea 


moral  ru 


of  developments 


ships  between  the  Natural  Moral  R 


efined,  i. 


5  In  this  sense,  and  in  this  sense  only,  we  have  spoken  above,  no.  114,  of  i 
‘‘institutional  part  of  morals.”  1' 

*  See  supra,  no.  46. 


ciples  (as  in  the  case  01  the  Jus  gentium  t  or  bv  wav  of  conqrfitP  deter¬ 
mination  of  the  first  principles  (as  in  the  case  of  thejuj  ft: 
saxalled).  Fgr  instance,  the  law  oTnatU*^  prescribes  that  he  who  shall  _ 
commit  an  offense  shall  be  mmished  and  th* .civil  hw 


in  the  authors  of  the  law  of 


nature  school:  The  mle  nf . thp  riuil.law4»to  sanction  naturaLlaw^  iel. 

particular  in  so  far  as  it  prescribes  what  is  just.  Is  it  not  the  first,  jead* 


_  the  law  set  down  bv  the  state,  to  guarantee 
rment  of  one’s  rights"?  9  it  is  naturaflaw,  moreover. 


jeefs^ duty  of  obedience.10 


contrary  to  natura 


smtXMSLJJke  faith 
he^suit-^ 


mils  that  ci 


ven  that  they  da  not  answer 


pendence  and  denvation  of  t 


Let  us  note  first  of  all  that  the  phenomenon! 
law.  All  positive  rules,  institutions,  and  prescriptions  whatsoever,  human 
and  even  divine,  m 


law.  No_ _  _ _ 

an?  international  law;  but  so  too,  in  the  religious  and  ecclesiastic„dp^ 
main,  do  the  canon  law  (as  regards,  say,  the  worship  to  be  rendered  unto 


7  St.  Thomas,  Summa,  la  Hat,  qu.  95,  art.  1  ad  resp. 

8  St.  Thomas,  op,  cit.  la  Hae,  qu.  95,  art.  2  ad  resp, 

•Grottos,  op,  tit.  bk.  I,  chap.  I,  §  XIV,  2.  See  also  Pxtoxdouf,  op.  tit.  bk. 
VII,  chap,  IX,  §  Vin,  and  especially  bk.  VIII,  chap.  I,  §§  I-V,  passim;  Vattel, 
Dissertation  on  the  question:  La  lot  naturelle  peut-eUe  porter  la  soeiMS  £  la  per¬ 
fection  sms  le  secours  des  lots  poUtiques?  in  1  Le  droit  des  gens  ear  Vattee  (ed. 
by  Pradier-Fodere,  Pans,  1863)  3  $  et  seq. 

10  See,  e.g.,  Grottos,  op.  tit.  Discours  priliminaire  §  XVII:  see  also 

§  XVL  ^  ^  . 

11  See,  e.g.,  St.  Thomas,  op.  tit.  la  Ilae,  qu.  92,  art.  x  ad  4;  qu.  93*  art,  zad  % ; 
qu.  95,  art.  2  ad  resp.,  initio;  qu.  96,  art.  4  tesp.;  Ha  Hae,  qu.  60,  art.  %  ad  1. 


4 


Godjn  application  of  the  natural 


positive  moral  laws. 


the  Church 


ratanggwaatfaEBraTOl 


apove  a 


morals  and  only  in  their  principles,  not  in 


What  does  it  matter,  after  all,  that  the  civil  law  borrows  a  number  of 


law  would  have  lost  its  proper  nature,  so  as  to  become  the  lining  nr  the 
“supplement”  of  natural  law.  Notwithstanding  interpenetrations 
mutual  aid,  their  essences  wilLremain  distinct  as  long  as  the  diff 


oftheir  ends  and  functio^subs^t.  No^r  hLthP  end  and  the  function  of 
aw,  rendered  e^Kcrtr developed,  and  factS^^ 


ce,  are^to  _d£nn£__the  good  and  the.  Just  in  conformity  with  the 


WMl.Bg.BftSMliHI 


e  gQOu  q,mi  mrr  1 1 rn~ p  >ervm^  nowever 
possibilities  of  environment  and  technique)  but  also  many  other 


ures  besides,  aiming  at  “thin^us^fuTlo  human  life,”  Ky  Wo 

reason  and  not  given  bv  nature.12 


212.  Extension  of  the  Concept  of  Natural 


natural  law  is  stretched  to 


Cf-  ST.  Thomas,  op.  cit.,  Ia  II ae ,  qu.  94,  art.  5  o>d  resp.  and  ad  3,  who  attaches 
to  positive  law  the  solutions,  added  to  natural  law,  ad  humanam  vitam  utUia 
[useful  to  human  life]  ...  }  ad  bene  vivendum ,  to  the  morally  good  life,  qu.  94, 
art.  3  ad  resp in  fine  .  .  . 
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the  satire  civil  law,,  even  in  those  of  it^disr^itipk  which  more  or  less 
ciosel^Ma&.tP  “usefulness  to  Wn  litF*  ^r 

ges,ts  ?.  naturgj  l.urisprudence.';  commgn  to  gll..  times.,  and  daces,  .de- 
tacned  from  anything  dependent  upon  an  arhilr^^ 

^one.-,,  could  find  Jrjate3ITawir 

-  C0Ja?£!HE£S  for  presumptions  of  will),  prods. 
pre§iamp turnip  ~~  - -  - - -  ** 

Ufik  does  indeed  bridge  the  hiatus.  Natural  law  no  longer  repre- 
sents  or  no  longer  ^solely  or  principally  represents  —  the  first  prin¬ 
ciples  of  morality,  ot  the  good,  the  just :  it  represenis^-. or  mu^lly  m?- 
rgsegts  —  the  first  principles__of  civil  je^IatiQtTin  the  concern Jpr^all 
values  whatsoever  with  which  the  latter  is  chaT^ed^fhat  U  r>nt  only-  thp 

”  economic  or  social  values,  even  if 


_ emselves  morally  indifferent. 

According  to  that  conception,  it  is  natura 


e  jurist  to 


ought  to  intervene  with  his  rule,  or  at  least  will 


^y^ElEiEi! 


^M«iSSSiSS31 


he  m 


er  natural  law  not  only  the  insti- 


private  ownersm 


ut  even  much  more 


^  the  ^titutiQn  of  P^scription^the^rules  of  evidence,  and  the  jike. 


(  35  Grotius,  op.  cit.  Discours  prelimimire  §  XXXII,  As  for  the  conception  of 
“immutable  or  natural  laws  ”  cf.  Domat,  Traite  des  lois,  chap.  XI,  and  the  com¬ 
ment  by  R.-F.  Voetzel,  Jean  Domat,  1625-1692  (Thesis,  Nancy,  1936)  180  ft  seq. 
According  to  Domat,  the  natural  laws  have  been  gathered  in  the  Roman  law, 
which  represents  “written  reason"  at  least  in  general,  Traite  des  lots,  chap.  XI, 
19.  Other  authors  will  speak  of  “natural  legal  reason,"  the  “natural  juridical";  see, 
e.g.,  G.  del  Vecchio,  Essai  sur  ks  prindpts  gineraux  du  droit  §§9  and  n,  in 
Justice,  Droit,  Etat  157  and  170. 

14  The  great  work  of  Puffendorf  is  entitled:  Le  droit  de  la  nature  et  des  gens 

OU  SYSTEME  GENERAL  DES  PRINCIPES  LES  PLUS  B4PORTANTS  DE  LA  MORALE,  DE  LA 
JURISPRUDENCE  ET  DE  LA  POLITIQUE  [THE  LAW  OF  NATURE  AND  OF  NATIONS,  OR 

General  System  of  the  Most  Important  Principles  of  Morals,  Jurisprudence, 
and  Pomrcsl.  According  to  Domat,  Traite  des  lois  chap.  XI,  34,  the  natural 
laws  are  found  both  among  the  “laws  of  police"  (le.,  the  law  of  the  state)  and 
among  the  “laws  of  religion"  (comprising,  according  to  him,  rules  relating  to  faith 
and  morals,  worship  and  church  discipline,  in  short,  the  moral  laws  and  the  canon 
laws) .  The  same  vacillation  appears  in  Portalis,  Discours  priUminmrc  au  prokt  de 
Code  civil ,  in  1  Locr£,  op.  cit .  (Bruxelles  ed.,  1836)  156,  col.  1;  159,  col.  1;  160, 
coL  1. 

15  As  to  private  ownership,  see  St.  Thomas,  Summa,  la  II ae,  qu.  94,  art.  5  ad  3 ; 
Grotius,  op.  cit.  bk.  I,  chap.  I,  §  X,  4;  Puffendorf,  op.  cit.  bfc.  H,  chap.  Ill, 
§§  XXn  and  XXIV. 


jxwvj.^  i^i-UDUN 


es  with  certai 


whichj 


IMIMINIWIKm 


213 .  But  This  Extension  Cont;  - J  ?  j 


Law.  Btifthis  bro 


What  did  natur 


ture,  aiming  at  ,the  absolute  good  and  just,  at  honesty.  What  cjnpc: 

an?  A  quite  different  concept:  A  rule  in- 
veqjied  by  marL-aiming  at  things  useful  to  human  life  in  a  given  sppa.1 
state.  No  doubt  the  nature  of  man  is  rational  and  therefore  inventive  of 
usjfyllhiags;  iLis  sociable  and~tJHerefnre  cnnr^r^d-alaout  things  useful 
not  only  to  the  .individual  man  but  also  to  the  society  of~ 
nally  it  was  intende 


wmbm' 


16  See  supra ,  nos.  115,  149-155. 

17  As  to  prescription,  see  Grottos,  op.  cit.  bk.  II,  chap.  IV,  §  IX;  Potfeotjokf, 
op.  cit.  to.  n,  chap,  ni,  §  xxn,  and  bk.  IV,  chap.  XII,  §§  I,  VII-IX;  also 
Domat,  Traite  des  lois,  chap.  XI,  8.  It  is  a  question,  incidentally,  whether  all 
peoples  have  applied  acquisitive  prescription. 

“Cf.  Grottos,  op.  cit.  bk.  I,  chap.  I,  §  X,  4:  ...  Cf.  St.  Thomas,  Stoma, 
la  nae>  qu.  94,  art.  5  ad  3. 

“Cf.  Grottos,  op.  dt.  bk.  I,  chap.  I,  S  X,  3:  ...  In  the  same  sense,  St. 
Thomas,  op.  cit.  Ia  Hae,  qu.  94,  art,  5  ad  3.  For  a  criticism  of  this  viewpoint,  cf. 
Puffendorp,  op.  cit.  bk.  II,  chap.  Ill,  §  .XXII. 

*  We  shall  come  back  to  this  point  in  speaking  of  legal  justice;  see  infra,  no.  239. 


dividuals,  covers  all  that  is  useful 


at  a  moral 


nameoj  social  jusucppnn  thp  h^iu>l3jtilia^]me:  T^^ialiy  use- 
good  merges  with  the-inst  moral,  hnnwt  ~nnd  E-t  -V* 
ne^s  a  capital  point:  That  thp  ,wftri  .v  ^ 
not  simply  asnU5£fuI  hi  if  first  ac  jycj 
honest,  and  therefore  a  matter  of  nat 


aut 


the  public  goo 


e  inventive  reason  of  the  ruler 


ask  of  discovering  the  socially  useful  $ 


us,  the 


rules  ot  positive  law 


to  natural  law  as  is 


188!  m 


y  are  annexed 


214.  Extension  Contradicts  the  Concept  of  t 
only  the  concept  of  natural  law,  in  tie  sense  of  a 


nature,  is  Kjmna  ^ftered  ana  overthrown  m  the  system  under  criticism. 
It  has  been  shown  previously  in  what  wav  the  conception  of  a  natural 


ir3nwa23iiliil 


at  least 


ral  wav,  violated  the  very  concept  of  the  civil 


laniiM 


and  not  a  matter  of  inclination^  o 

example,  that  natural  law  present  to  tt»»  punTlnw  »hP  p.michmpnt  0f 
every  offense,23  at  least  of  every  offense  against  the  social  life  which  is 


21  In  the  same  way,  incidentally,  as  beneficence  continues  to  belong  to  the 
category  of  morals  although  the  benefactor  endeavors  to  be  useful  to  another  (the 
useful  good)  or  to  give  him  pleasure  (the  delectable  good) . 
m  See  supra,  nos.  114  et  seq. 

21  Cf.  St.  Thomas,  Summa,  la  Hae,  qu.  95,  art.  2  qd  resp.,  in  fine,  .  .  .  ; 
Grottos,  op.  dt.  Dhcoms  prSUminaire,  §  VII,  ,  .  * 


43°  JJ&AJNI  JJAJ51JN 

the  first  concern  of  ....Ihe^iviLlaw,  it  remains  for  the  prudential  iud 
ment  to  decide  not  only  upon  the  mode  of  frepressm 


socia 


to  retain  and  what  to  omit,  according:  to 


atural  law  it  is  appropriate 


law,  and  affirmatively,  to  regulate  everything  as  a  function  of  th*  pOS 
sibie  and  realizable  public^soo  " 


ISSEliWSBBBBBH 


2/5*  and  Politico!  JBut  IV o  Juvidicol  N  atuvol  Law.  To  sum  up. 

First,  there  exists  a  moral  natural  law  which  is  fundamental  to  the  moral 


olitical  na 


mUm  -society  and  all  that  is 
essential  to  it,. especially  the  public  authority  and  the  civil  law.  the  latter* 
being  considered' not  in  its  concrete  disposition 


icnitiaiMiM 


human,  .cut  it  is  in  turn  the  startin 


s.  inspire 


n  as  a  member  of  the  group.  Third,  there 
4a  the  sense  nf  sol ntjons  or  even  mere 
directives j*iven  in  advance  to  the  authority  charged  witiTthr^hl^Ti.. 


jioubt  there  are 

principles  commonly  accepted  in  the  lags,  of  the  connM^  nf 


ambiguity  and  dan 


ciples  which,  on  the  one 


s  rnmmrnmmm 


-and  which,  on  the  other  hanflT  lark  fhp  rW^rterktirs  nf  tippp* 

*!  ^T*  Thomas,  op.  cit.  Ia  Ilae,  qu.  94,  art.  5  ad  resp. 

See  supra ,  nos.  13 1  et  seg .  and  citations. 

88  Cf*  Vlco>  De  TOO  UNIVERSI  JURIS  PRINCIPIO  ET  FINE  UNO,  C.  LXXXIII; 
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co^gtrieSj  even  sujj^H^byjyisdom  and  experience,  is"  not 
with  natural  inclination.27 - - - 


431 

of  civilize^ 
ynonymous 


2i6*  of  “Natural  Law~~> toitllzc  JLaii’'*  Replaced  hv 

“Morals  —  Lma.”  If  these  views  are  correct,  they  yield  an  important  re-' 
s^lt  concerning  the  statement  of  the  problem  here  under  discussion.  "One 
must  no  longer,  speak  <?f  relationships  between  natural  bw  ~n7r^d»;vp 
law  (at least  when  by  positive  laa-flC£, imderstands.jisls  r.ustomary,  the 
Iaw.ofjh£_m,Qs.ts.  the,  civil,  law.  anH  nnt  o -posit i vg..,.  joioral  l&w.orxple). 

sPea^  relationships  between  morals,  not  only  natural  but 
also  positive,  and  the  civil" law^tEat"  is  to  say.  tEFlaw .  This,  statement 
^es  correspond  to  reality.  On  the  one  handTwhat  makes  its  agpear^mce 
throughout  naturall^wjs  indeed  morak.2S  On  the  other  hand,  the  law 
has  relationships  with  kinds  of^valuesother  than  the  ethical  valutgs  N  * 
By  comparison,  the  traditional  Statement  errs  both  hy  lack  of  precision 
and  by  contusion,  it  does  not  bring  out  with  precision  that  natural  law 
above  all  signifies  morals.  At  the  same  time,  that  statement  leads  us  to 
believe  that  naturaljaw  covers  atT  values  whatever  of  interest  to  the 
jurist _  '  ~  ~~~  ~ 


CHAPTER  II 

THE  CONCEPT  OF  JUSTICE 


Section  i.  The  Existing  Conceptions;  Especially,  on  the 
Conception  of  Aristotle  and  St.  Thomas  Aquinas 

217.  The  Modern  Conception  of  Justice  as  a  Specifically  Social  and 
Juridical  Value .  For  one  trying  to  analyze  the  relationships  between 
natural  law  and  justice,  on  the  one  hand,  and  the  law  in  the  sense 
of  theTmllaw,  on  the  other,  the  concept  of  justice,  too,  calls  tor 
clarification.  ^  * 

27  See,  contra ,  on  the  “general  principles  of  law,”  which  he  understands  in  the 
sense  of  “data  of  natural  law  or  of  mturalis  ratio n  (at  p.  156),  G.  del  Vecchio, 
Essai  sur  les  principes  genSraux  du  droit  t  in  Justice,  Droit,  Etat  114  et  seqn  esp. 
15s  ei  seq . 

88  See,  contra}  F.  G4ny,  La  hidti  du  droit  naturel,  in  Archives  de  philosophie 

DU  DROIT  (1933)  nOS.  3-4,  p.  8,  EL  I.  .  . 

82  Cf.,  in  this  sense,  F.  Russo,  op.  tit.  44*45. 


_ certain  traditional  limits.  If  it  occasions 

misunderstandings,  it  is.  not  impossible  to  find 


trine  from  which  the  divergent  interpretations  proceed. 


tice,  on  the  contrary,  wnose  name  isn 


world,  ignorant  or  cultured,  private  or  public,  as  well  as  by  the  special 
ists  of  the  various  moral  sciences,  philosophers,  mora 


tonaqs  —  how  is  one  to  .discover  the-guiding  thread  which  will  show  the 
path  of  the  acceptable  interpretation?  _  ““ *  1 * 

‘Readingsome  legal  philosophers.  ITwould  seem  as  if  the  concept  of 
justice  wa^indissolubl^[  tiedjp  th^ngl^i^  society  and  of  laws.  I  Jog 
suiting  only^hetr3particular  discipline,  jnosT*authors  look  at  justice 


only  across  society  andacross  the  laws^stice  to  them  is  the  suhstanre 
the  aim,  tHTT 


in  the  notion  of  the 


~  -cessarilv.  and  I  believe  exclusively,  at  realizing  ius- 
X  at  the  very  least  under  the  form  of  an  idea,  the  idea 
ottom,  the  law  finds  its  proner  and  specific"  rnnf  ' 


nd  indefinable  notion 


to  no  one  ( neminem  laedere 


tween  conflicting  interests  with  a_view  to ..affiirinjfcfee  order  essential  to  the 
mtenance  ana  progress  of  human  societyTT^fowthis  notion  is  easily  dis- 
tirymsh.ecL.trom  the" notions  of  the  beautiful  and'HjeTrueTffinch  an^  to 
quite  different  concepts,  and  even  from  that  of  duty  and~E 


suggest  tne  rules  either  ot  reli 


>ri)i«wn»uwi 


Ulon,  justice  forms  the  substance  of  the  law:  but  this 


, - .  . Dstancg  is  composea  ot.  three  elements:  Anmdividual 

elanaaot,  the  mum  cuique  tribuere  (individual  justice^  •  a.  snHaT  pWw 
the  changing  foundation  of  prejudgments  upon  which  civilization  re- 


given  moment  (social  justice) ;  and  a  political  elefhent, 
UBon  the  reason  o f  tne  strongest,  represented  in  the  par- 

in  a  certain  1 


EESffto  tmSS: 


ar  case 


he  value  of  r 


1 F.  Geny,  Science  et  technique,  no,  i6,  pp.  49-50. 

*P.  de  Tourtoulon,  Les  trois  justices  (Paris,  1934). 


value,  which,  witljgut  excluding  morals  (or  even  the  ^oralld  rjtem- 
pers  it  by  an  admixture  of  factors  foreign  to  morals  ( social  prejudg¬ 


ments,  positiveness  and  efficiency,  reason  of  state),  is  not  the 


lesson  nf  hap  Trrtrif^nin?:  t 


law  degenerating  into  juridical  natural  law).4  with  the  gggravatix? 
cumstapce . that  juridical  Justice  becomes svnonvrnousn 


with  the  essential  legal  solution  of  an  equilibrium  between  the  interest: 
(Genv),  but  sim 

elaboration  of  the  rifles,  in  short,  with  the  legal  method  (De  Tourto 
Gurvitch).  We  do  not  sav  that  that  method  is  badlv  develop 


uridica 


lished  order,  positiveness,  efficiency;  witness  our  preceding  exposition 


rfectioning  of  the  subject  without  necessarily 
The  latter  may  well  add  specifications 
,  of  a  properly  social  character,  to  the  duty  of 


mmimrsnsp 


not  with 


into  being,  either  as  its  efficient 


t  its  existence.  In  short  justice  is  contemporary 


the  civil  law  but  with  the! 


e  essential  categories,  one 


*  G.  Gurvitch,  Droit  mturel  on  droit  positif  mtvitiu  in  Archives  de  phieos- 

OPHIE  DU  DROIT  ET  DE  SOCIOEOGIE  JURIDIQUE  (1933)  DOS.  3-4* *  p.  70.  Also  G. 

Gurvitch,  L5id£e  du  droit  social  (Paris,  1932)  93  et  seq.\  I/ixp&ience  juridioue 

ET  LA  PHILOSOPHIE  PLURALISTE  DU  DROIT  p.  326. 

*  See  supra,  nos.  20 7  et  seq. 

6  See  supra,  nos.  13 1  et  seq. 

•This  point  will  be  made  more  precise  in  dealing  with  legal  or  social  justice; 
see  infra,  nos.  235  et  seq . 


_  „...irinal  nr  family  and  in  social  life,  public  or  politi¬ 
cal.  In  this-sense.  the  honest  man,  the  good  man,  the  saint.  arT^Tuct » 


lliaaaijaiililsiggljliitwawa 


the  one  obedient  a 


positive,  mora 


tian,  ancient  or  modern,9 
thelS 


jus  derives  from  jus  tit  ia,  Utoian  indeed  defines  ms.  after  Celsus.  a 


boni  et  ae i 


no  moao  cum  id  quod  seiner  aeauum  et  bonume^Jy^ 
dicitur,  ut  in  jus  natural  altero modo  quod  omnibus  aut  fluribus  in 


quaque  civttate  utile  est,  ut  est  jus  civile 


rom  the  bon 


e  same  Ulpian,  after  having  denned  justice  by  the  jus  suum  cuioue 


tnbueref  enu 

alarum  non  laedere.  suum  cMiguP.  tmhytrp.  q.  .uiig  i.i.iq.i).  Thus  the 
first  precept  of  the  law  is  honesty,  that  is,  observance  of  the  moraflaw. 


And  even  iftf  is  noted  that  “frequently  a  definition  is  characterizes  first 


by  the_statement  of  the  wider  field  to  which  the  object  to  be  defined 

TCf.  St.  Thomas,  Summa,  lid  Ilae ,  qu.  58,  art.  3  ad  resp.f  art.  10  ad  1. 

8  The  “just  men”  of  the  Old  Testament,  St.  Joseph  the  “Just,”  “justification” 
of  the  sinner,  etc. 

ftOn  this  subject,  see  G.  del  Vecchio,  Justice,  Droit,  Etat,  Part  I:  La  justice 
(Paris,  1938)  §§  2-4,  pp.  5-19,  with  citations. 

*  [The  art  of  the  good  and  equitable.] 

b  [We  speak  of  law  in  several  ways:  in  one  way  when  we  call  law  that  which  is 
always  equitable  and  good,  as  in  natural  law ;  in  another  way,  that  which  is  useful 
to  all  or  to  most  people  in  any  commonwealth,  as  in  civil  law.] 

10  F.  Senn,  De  la  justice  et  du  droit  29,  translates  bonum  into  common 
good,  which  is  taken  for  the  end  of  justice.  But  this  interpretation  rests  on  no 
argument.  Bonum ,  without  further  specification,  signifies  above  all  the  moral  good. 

c  [To  render  to  each  his  own  right.] 

4  [Precepts  of  law:  to  live  honestly,  not  to  injure  another,  to  render  to  each 
his  own.] 


anajfirtitiiije.  Unlike  the  latter  three,  which  are  define^  fry  re- 
latedto  the  very  person  whose  passkmsihev  ten 


amm .  commum 


n  F.  Sen*’,  op.  cit.  40-41  and  n.  1.  But  in  the  particular  case  it  is  a  matter  not 
so  much  of  a  definition  by  proximate  generic  kind  and  specific  difference  as  of  an 
enumeration  of  the  precepts  included  in  justice. 

“F.  Senn,  op.  cit.  41-42. 

e  [Not  all  that  is  permitted  is  honest.] 

“Also  Paulus,  Dig.  50,  17,  197:  ... 

14  Cf,  P.  Lachieze-Rey,  op.  at.  30  et  seq. 

“See  F.  Senn,  op.  cit.  39-43,  and  n.  1  at  p.  43.  Also  St,  Thomas,  op.  cit. 
Ila  IIaet  qu.  57,  art.  i,*  qu.  58,  arts,  i,  2,  and  n ;  qu.  106,  art.  3  ad  1. 

*  [Justice  is  the  constant  and  perpetual  will  to  render  to  each  his  own  right.} 

*  [Justice  is  the  habit  of  the  mind  which,  reserving  common  utility,  allots  to 
each  his  own  worth,] 


that  other  one 


nity)  (jus,  dimiMem  which  is  his  jg 

to  everyone?  Later,  the  meaning  of  the  reservation  communi  utilitata 


comers 


22 j.  The  Wide  Interpretation  of  the  Debt  of  Justice  ( the  Stair* } 


1 


it,  the  great  track 


Fathers  of  the  Churc 


Hipmlili 


passing  tnrougn  ncero  ana  tne  lawyers,  justice 
rFctue  to  another,  without  distinction  betw 


equal  situations  and  unequal  situations,  and  even  where  it  woul 


impossible  for  the  debtor  to  renaer 


the  debt  canable-af  being  exacted,  an 


•susceptible  jit  e^agfcnn.  In  this  sense,  one  will  put  under  justice 
not  only^te-dtriy  of  not  injuring  and  that  of  respecting^ihp  cuigue  suum 
between  equal  and  independent  persons,  but  also  a  series  of  other  virtues 


ebt  toward  other  beings,  even  if  placed  upon  different 


planes:  Religion,  by  whicn  man  renders  unto  God  the  homage  and 

d  serve  all  those 

blood  as  well  as  our  countrvpgfaHtud^by  which  bene¬ 
fits  are  recognized"  ana  repaid;  v^dig^n\^a^i'cli  anu  violence  or 
injustice  coming  from Another! i^tlbuffed^espect  ( observant id).  which 


d  to  men  superior  in  merit  or  dignity:  andJastlv 
truthfulness,  which  sayswhat  is  and  whichkeeps  promises.19  All  these 


virtues,  above  the  diversity  of  the  respective  conditions  and  circum- 


gfanrpg  wnp^  thoy  m  eltect  realize  the  aequum ,  that  eauali 


or  proportional  adjustment  tml ip  claim  of  another  which  is 


re  unequal  in  dignity, 

16  Synonymous  terms,  according  to  F.  Sen n,  op.  tit.  19-20.  See,  however,  1 
G.  Renard,  La  theorie  de  l’institution  25-29,  especially  n.  1  at  p.  28,  according 
to  whom  Ulpian  referred  to  individual  justice  and  Cicero  to  institutional  justice. 
Other  substantially  similar  definitions  by  Cicero  may  be  found  in  G.  del  Vecchio, 
Justice,  Droit,  Etat  37,  n.  3. 

1T  See  infra,  no.  238. 

18  F.  Senn,  op.  tit.  5-7,  47.  Also,  by  the  same  author,  Des  origines  et  du  contenu 
de  la  notion  de  bonnes  moeurs  (in  Rome) ,  in  1  Recveil  d’etudes  sur  les  sources 
du  droit  EN  l'honneur  de  Franqois  G£ny  53  et  seq.,  esp.  57,  60-63. 

w This  is  Cicero’s  list  in  De  inventione,  2,  53,  161  and  2,  22,  65,  certain  ele¬ 
ments  of  which  are  taken  up  in  Dig.  i,  i,  2  (Pomponius:  religion  and  pietas)  and 
I>  3  (Florentin:  vindicatio).  Texts  and  comments  may  be  found  in  F.  Senn* 
op.  tit.  21-32. 
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1116  *h>  will  V  ...UU.muJu- 

b\TcomniS  exacted,  if  need  l,e 

nL"T^^g^a?ir ,.  '-yteS* 

^..reqmred  by  the  inrm.^1  principle  of  equal- 


repgqpng  ip  everyone  his  due.20  wh 

lafs  omitted  in  ffainewflat  am^nHoUS)svstemat,^t;nn  pf  the~p^; 


parts,”  which  are  the  “trueand 


r 

!wi 


justice  but  ge 


parfe  or  annexed  virtues  of  justice  are  divide  into  two 
one  hand,  rdigion  toward  Got^gtyToward  paints  and  country,  re- 

hbcrallty  and  °^.t^3&fulness-  ^tRude.  vindication" 

Upon  what  points  do  the  annexed  virtues  n 
princip^-WtHg^,They  approximate  and  even  realize  it  inasmuch 
rlnjj)tn  ^tin^pr  tIitp  fahftTnnr  tffr^njfHn'fir  uf  ,u 


at  realization  is  imperfect,  sometimes  on  the  score  of 


e  nrst  grouD.  ami  sometimes  on 


a 


223.  Annexed  Virtues  Wkkk 
Equality. XJn 


Short  of  Justice  on  the  Score  0 


St  Thomas  gives  several  definitions  of  justice;  but  among  them  he  admits 
and  declares  good  that  of  the  Digest,  see  Sum ha,  Ua  Has,  qu.  58,  art.  1. 

St*  TH0MASr  °P'  dt-  Ra  Roe,  qu.  80,  single  art.  ad  resp .  and  ad  4. 

^  We  do  not  speak  of  equity  in  the  sense  of  Wirem,  defined  by  Aristotle  as 
. m  correction  of  a  law  by  reason  of  its  generality,”  because  this  equity  Intervenes 
m  moderating  all  positive  laws  whatsoever,  not  only  laws  understood  with  a  view 
to  the  common  good  and  creating  a  duty  of  legal  justice,  but  also  ah  others,  in¬ 
cluding  the  laws  of  positive  morals.  Cf.  St.  Thomas,  op.  dt.  qu.  iao. 

“See  St.  Thomas,  op.  dt.  Ua  Hoe,  qu.  So,  single  art.;  qu.  Si,  prol.  It  will  be 
noted  that  St.  Thomas  reproduces  the  enumeration  and  definitions  of  Cicero 
textually,  save  for  the  last  two  virtues  which,  by  the  way,  he  adds  to  the  list  with 
a  certain  hesitation;  see  the  citations  below,  no.  225  and  a.  39. 

“See  St.  Thomas,  Summa,  JJa  Hoc,  qu.  80,  single  art 
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patents,  to  our  country,  the  equivalent  qf^whatis,  their  due?  No  doubt^t 
is  a  dutv  of  justice  for  the  creature  to  render  to  his  CreatoiTthe  hnrn^jg 
of  his  entire  submission  and  his  worship-  QQ&jh^rij^  since 

H<rTrFis~giit^^  have  created  him  only  lopEs 

glory.  The  gratuitous  love  HfiJa&aj^for  His  creature  thT^T^THp  j^c 
concelved^e-assedate  him  with  His^mn  change  nothing  ip 

that  ftmtfaTTTgnfa^  dep^ndmC.^JjL,this  sense,  the  duty  of  reli¬ 

gion  is  a”duty  of  j us tice  to war3TG?od .25  But,  precisely  on  account  of  that 
dependence,  how  could  man  return  to  God  what  would  be  equal  to 
what  comes  to  him  from  God?  The  more  so  since  what  he  would  thus 
return  to  Him  would  not  have  ceased  to  belong  to  God,  beginning  with 
the  very  principle  of  his  activity  which  God  continues  generously  to 
dispense  to  him  every  day  by  sustaining  him  in  being.  It  is  true  that  man 
has  been  created  free,  free  even  not  to  render  homage  to  God.  But,  on 
the  one  hand,  that  freedom  rests,  in  an  indirect  and  indeed  mysterious 
manner,  within  the  free  grant  of  the  Sovereign  Lord  of  all  things;  on  the 
other  hand,  the  total  homage  of  that  freedom  to  which  man  is  in  justice 
obliged  does  not  constitute  an  equivalence.  “And  that  is  why  the  divine 
law  is  not  properly  jus  but  fas;h  for  God  it  suffices  that  we  should  fulfill 
with  regard  to  Him  what  we  are  able  to.”  26 
The  same  argument  in  a  lesser  degree  applies  to  piety  toward  one’s 
parents  and  one’s  country.  From  our  parents,  from  our  nation  we  have 
our  being  and  our  whole  physical,  intellectual,  moral  formation.27  Ho^ 
can.  we  make  our  acts  of  reverence  and  assistance  equal  to  the  great¬ 
ness  of  the  benefits  received?  To  this  imperfection  in  equality  is  added, 
in  the  case  of  parents,  an  imperfection  in  the  matter  of  being  “another”: 
Between  parents  and  children,  because  of  the  fact  of  generation  and  edu¬ 
cation,  the  distinctness  of  persons  is  not  absolute.  The  son  has  “some¬ 
thing  of  his  father,”  he  is  “somehow  a  part”  of  him  physically,  intel¬ 
lectually,  morally.  Now  in  so  far  as  this  solidarity  exists  and  in  tht 
matters  in  which  it  ought  to  be  taken  into  account,28  there  is  a  short- 


23  On  the  virtue  of  religion,  see  St.  Thomas,  op .  cit.  II a  Ilae,  qu.  82  et  seq. . . 

h  [The  Roman  term  fas  designates  a  divinely  pronounced  law  as  distinguish# 
from  jus,  the  ordinary  term  for  law  and  right.] 

26  St.  Thomas,  op.  cit.  11a  llae ,  qu.  57,  art.  1  ad  3;  qu.  80,  single  art.  Cf.  F 
Senh,  op.  cit .  p.  26,  n.  2. 

27  See  generally  on  parents  and  country  as  the  principles  of  the  individual 
existence,  St.  Thomas,  op.  cit.  11a  llae ,  qu.  101,  arts.  1,  2,  3,  passim.  Especially 
on  one’s  country,  see  11a  llae ,  qu.  101,  art.  3  ad  3:  ...  In  the  same  sense,  also 
G.  del  Vecchio,  Justice,  Droit,  Etat  63-64. 

28  As  human  individuals,  father  and  son  obviously  remain  distinct  and,  on  ths 
plane,  their  relations  belong  to  justice  properly  so  called;  see  St.  Thomas,  op.  cit 
11a  llae ,  qu.  57,  art.  4  ad  2. 
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coining  in  the  perfection  of  justice,  for  there  is  perfect  justice  only  be¬ 
tween  men  independent  of  each  other  by  nature  f If  not  by  function}.25 

Lastly,  the  respect  due  to  persons  of  dignity  (and.  by  extension,  to 
every  greatness:  Of  virtue,  of  spirit,  of  age)  is  likewise  not  capable  of 
being  lifted  to  the  level  of  their  quality,  by  reason  of  the  quasi-paternal 
role  of  all  authority.30 

224.  Annexed  Virtues  Which  Fait  Short  on  the  Score  of  the  Debt 
( Moral ,  N ot  Legal ,  Debt),  The  shortcoming  in  respect  of  perfect  justice 
may  in  the  second  place  be  found  in  the  character  of  the  debt.  Some¬ 
thing  is  due  and  the  equivalence  can  indeed  be  reaped ;  but  the  claim 
of  the  creditor  is  consecrated  merely  by  morals  { debit um  morale)  and 
not  by  the  rule  of  positive  law  (statute  or  custom)  ( dehitum  legale) ,  so 
that  the  creditor  is  left  without  the  right  to  obtain  execution.  Again, 
this  lack  of  the  possibility  of  exaction  seems  to  follow  less  from  the  lack 
of  consecration  by  the  law  than  from  the  very  nature  of  things  which 
intends  debts  of  this  kind  to  remain  merely  moral  debts.  They  are  none¬ 
theless  due  in  the  most  rigorous  manner:  The  man  who  does  not  recog¬ 
nize  them  is  no  longer  an  honest  man.  Rut  how  can  he  who  has  received 
a  benefit  be  forced  to  the  duty  of  gratitude?  Not  only  does  that  duty 
lack  a  precise  content,  but  also  the  intervention  of  compulsion  would 
deprive  it  of  all  moral  value  and  of  its  very  meaning  as  a  gracious  act. 
By  definition,  the  debt  of  gratitude  is  among  those  which  can  only  be 
discharged  freely.31  The  same  goes  for  the  act  of  (private)  vindication 
which,  riposting  to  an  unjust  evil,  must  proceed  from  an  act  of  free 
determination  if  it  is  to  remain  a  virtue.82  The  reasoning  is  identical  as 
to  truthfulness,  as  a  debt  to  another,  and  faithfulness  to  promises,  a  spe¬ 
cial  form  of  truthfulness:  As  such,  neither  the  manifestation  of  truth  to 
one  who  has  the  right  to  know  it,  nor  the  fulfillment  of  what  has  been 
promised  engenders  any  debt  that  may  be  exacted  by  another.  Disloy¬ 
alty  is  not  injustice,  and  the  disloyal  person,  the  liar  or  breaker  of  prom¬ 
ises,  is  merely  called  dishonest.33 

Finally,  in  the  last  rank  of  debts  connected  with  honesty  is  placed  a 
group  of  virtues  belonging  to  civility  rather  than  decency,  contributing 

“See  St.  Thomas,  op.  at.  Ila  Jim,  qu.  57,  art.  4  in  its  entirety;  qu.  58,  art.  7 
ad  3:  between  parents  and  children,  husband  and  wife,  master  and  slave,  there  is 
only  an  “economic”  (i.e,,  familial)  justice. 

“See  St.  Thomas,  op.  at.  Ha  H*e>  qu.  102,  art.  1. 

81  See  St.  Thomas,  op.  tit .  Ha  Hoe,  qu,  106,  art,  1  ad  2;  art.  4  ad  1;  art,  5 
ad  resp. ;  art.  6  ad  resp.  and  ad  3. 

“See  St.  Thomas,  op.  tit.  Ha  Haet  qu.  108,  art.  2  ad  resp.  and  ad  1. 

“  See  St.  Thomas,  op.  tit .  Ha  Hae ,  qu.  109,  art.  3  ad  Also,  touching  upon 
the  properly  social  viewpoint,  infra,  no,  257  and  n.  ix. 
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to  a  certain  rounding  out  of  honesty  without,  however,  being  indispen¬ 
sable  to  it.  Such  are  liberality,  affability  or  friendship,  and  virtues  of  the 
same  nature,  which  Cicero  passes  over  in  silence  on  the  ground  that 
“they  have  little  of  the  reason  of  debt.”  34  At  this  extreme,  though,  the 
analogy  turns  almost  into  an  antithesis.  Thus,  affability,  a  debt  of  pure 
honesty,  has  its  principle  far  more  on  the  side  of  the  person  bound  to 
treat  another  suitably  than  on  that  of  the  opposite  party  who  might 
have  some  right  thereto.35  Thus,  again,  liberality,  far  from  giving  an¬ 
other  what  belongs  to  him,  as  justice  does,  gives  him  of  one’s  own 36 
and  does  so  in  consideration  of  the  good  of  one’s  own  virtue  rather  than 
of  the  good  of  another.37  The  difference  is  so  much  stronger  than  the 
resemblance  that  St.  Thomas  hesitates  at  the  end:  Et  idea  liberalitas  a 
quibusdam  ponitur  pars  justitiae,  skut  virtus  ei  annexa  ut  principali. 1 38 

225.  Justice  in  the  Strkt  Sense  Must  Be  Defined  by  “Aequalitas” 
Rather  than  by  the  “Aequum.”  Whatever  may  be  the  objections  in  de¬ 
tail  which  these  analyses  may  raise,  the  Aristotelian-Thomistic  effort  to 
pull  the  concept  of  justice  together  within  narrower  bounds  deserves 
approval  because  it  is  inspired  by  a  distinction  that  is  not  at  all  facti¬ 
tious  but  is  founded  upon  reality.39  Without  overlooking  the  bond  that 
unites  the  annexed  virtues  with  justice,  without  depreciating  their  moral 
value,  superior  to  that  of  justice  as  far  as  scruple  or  “inwardness”  are 
involved,  or  their  peculiarly  social  value,  by  reason  of  the  sociability 
they  promote,40  the  virtue  that  renders  to  everyone  his  right  or  his  dig¬ 
nity  deserves  to  be  defined,  in  the  strict  sense,  not  merely  by  the  loose 
idea  of  equity  ( aequum  et  bonum)  but  by  the  mathematical  idea  of 
equality  ( aequalitas ).  In  this  sense,  justice  equalizes  the  attitude  of  the 
subject  to  what  is  the  rigorous  right  of  another  individual  or  collectivity, 
a  right  covering  and  protecting  an  innate  or  acquired  good,  which  for  its 
holder  is  in  a  certain  manner  his  own,  whence  it  follows  that  he  may 
exact  respect  for  it  if  need  be  by  force.  If  this  “his  own”  is  lacking,  there 
is  no  right  that  can  be  exacted,  no  equality  to  be  realized,  and  therefore 

“St.  Thomas,  op.  cit.  II a  Ilae,  qu.  8o,  single  art.;  qu.  ny,  art.  5  ad  1,  in  fine. 

85  See  St.  Thomas,  op.  cit.  Ila  Ilae,  qu.  114,  art.  2  ad  resp. 

88  St.  Thomas,  op.  cit.  Ila  Ilae ,  qu.  117,  art.  5  ad  resp. 

87  St.  Thomas,  op.  cit .  Ila  Ilae ,  qu.  5S,  art.  12  ad  1. 

1  [And  therefore  liberality  is  by  some  taken  for  a  part  of  justice,  as  it  were,  a 
virtue  annexed  to  it  as  to  the  principal  one,] 

88  St.  Thomas,  op.  cit.  Ila  Ilae ,  qu.  117,  art.  $  ad  resp.,  in  fine. 

“This  is  why  1  L.  Duguit,  Trait£  de  droit  constitutions:  (3d  ed.  Paris, 
1927)  §  11,  pp.  1 2 0-122,  expressly  takes  up  the  Thomistic  definitions  of  commuta¬ 
tive  justice  and  distributive  justice;  see  supra,  no.  107.  Also  J,  Bonnecase,  La,; 
notion  DU  droit  en  France  au  XIXe  Siecle  (Paris,  1919)  104—105.  ./■; 

40  See  on  this  point  R.  Bernard,  Appendix  II,  in  St.  Thomas  d’Aqtjin,  Somme| 
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no  justice*  If  there  exists  “his  own*"  but  without  any  possibility  of 
equalization  on  account  of  the  basic  inability  of  the  debtor,  the  'debt 
will  no  longer  be  one  of  justice,  since  it  remains  outside  of  the  equality 
postulated  by  justice.  This  is  not  to  say  that  it  could  not  give  rise  to  legal 
effects,  e.g.,  in  the  form  of  the  “natural  obligation,"  or  even  directly  to 
a  civil  obligation.  That  is  another  question,  which  concerns  the  determi¬ 
nation  of  the  content  of  the  civil  law  and  not  the  definition  of  iustice41 


226.  In  the  Case  of  Justice ,  the  Ulust  Mean'  Constituthc  of  All 
Virtue  Is  Real  or  Objective.  From  this  it  will  be  seen  what  is  mistaken 
in  the  conception  of  some  modern  authors,42  according  to  whom  justice 
would  be  an  equilibrium  tending  to  harmonize  antagonistic  interests. 
Justice  is  not  just  any  equilibrium.  That  equilibrium  has  its  principle 
and  its  rule,  which  is  equality:  It  matters  that  each  of  the  interests  pres¬ 
ent  be  given  exactly  what  is  coming  to  it,  neither  more  nor  less.  In  this 
consists  the  famous  “just  mean”  peculiar  to  the  virtue  of  justice.  This 
just  or  golden  mean  is  objective  ( medium  rei  secudum  taken  from 
the  side  of  the  other  person  and  his  objective  right,  while  the  just  or 
golden  mean  of  the  other  virtues  lies  in  each  subject  himself  and  is  deter¬ 
mined  in  purely  rational  fashion  ( medium  secundum  raiioncm  quoad 
nos)  A  43  Moderation  and  fortitude  rectify,  measure,  and  proportion  the 
passions  of  man,  which  are  internal,  according  to  the  indications  of 
(moral)  prudence  in  the  particular  case,  which  may  yield  solutions  vary¬ 
ing  with  the  ways  of  life,  vocations,  and  dispositions  of  people.  Justice, 
on  the  contrary,  rectifies,  measures,  and  proportions  the  “outward  oper¬ 
ation,”  that  is ’the  acting  of  the  subject  person,  by  a  right  which  is  found 
in  another,  whatever  its  object  may  otherwise  be  (res,  personae,  opera)} 
which  therefore  demands  satisfaction  by  the  sole  fact  that  it  exists,  out¬ 
side  of  any  consideration  of  circumstances  or  dispositions  relating  to  the 
debtor:  El  idea  medium  justitke  consistit  m  quadam  proportion^  ae- 
qualitate  rei  exterioris  ad  personam  exteriorem 59  (that  is,  to  another)  44 


41  It  seems  that  this  confusion  lies  at  the  origin  of  the  mistrust  shown  by  F.  Seim 
with  regard  to  the  Thomistic  doctrine  of  justice  .  .  .  set  op.  tit.  47*  *  m  W 

p.  54  ...  See  also  infra,  nos.  259  et  seq. 

"See,  among  others,  the  definition  by  G&iy,  reported  supra,  no.  217. 

1  [The  mean  of  the  matter  according  to  itself.] 

k  [The  mean  according  to  reason  with  regard  to  us.]  , 

"St.  Thomas,  Svmma*  list  Hoe,  qu.  58,  »rt  10.  Also  art.  iqitf  57»  1  ** 

resp. ;  qu.  58,  arts.  8  and  9;  qu.  60,  art.  x  ad  3,  kith;  qu.  61,  art.  2  ad  1. 

*  [Things,  persons,  works.]  .  .  , 

»  [And  therefore  the  mean  of  justice  consists  in  a  certain  equahty  of  propor¬ 
tion  of  an  external  thing  to  an  external  person,]  . 

" St,  Thomas,  op.  at.  lla  Use,  qu.  58,  art.  10  ad  reap.  See  also  art.  n,  *d  mp.t 

qu.  61,  art.  %  ad  resti 
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22J.  Confusion  to  Be  Avoided  in  Interpreting  the  Concept  of  the 
uReal  Mean.”  Yet  the  objectivity  of  justice  must  be  rightly  understood, 
and  it  must  by  no  means  be  exaggerated  by  always  tracing  it  back  to  an 
equality  “of  thing  to  thing,”  calculated  by  a  “purely  arithmetical  pro¬ 
portion.”  45  One  would  thereby  disregard  not  only  the  person  subject  to 
the  virtue,  which  is  required  by  the  medium  rei ,  but  also  the  “other” 
one,  as  if  what  is  due  him  could  never  be  proportioned  to  the  individual 
personality  of  the  other  and  therefore  never  vary  according  to  persons. 
In  reality,  what  is  due  will  be  established  from  thing  to  thing  where  this 
is  indeed  involved  in  the  matter.  Thus,  he  who  has  received  a  thing  on 
the  ground  of  deposit  or  of  loan  ought  to  restore  that  thing  or  its  value; 
similarly,  in  exchanges  the  rights  of  the  parties  are  measured  by  the 
value  of  the  things  exchanged,  which  is  objective.  But  in  other  matters 
what  is  due  will  be  proportioned  to  the  subjective  condition  of  the 
creditor.  The  grounds  and  qualities  vary  and  so,  consequently,  do  the 
rights  and  the  duties  correlative  to  the  rights.  What  is  due  to  one  accord¬ 
ing  to  equality  is  not  necessarily  due  to  another  according  to  the  same 
equality.  Thus  the  objective  just  mean  is  far  from  always  coinciding 
with  arithmetical  proportionality.  The  proportionality  of  justice  will 
sometimes  be  arithmetical  and  sometimes  geometrical,  the  mean  not 
ceasing  for  that  reason  to  be  objective.46  This  is  brought  out  by  St. 
Thomas  in  a  concrete  example.  To  the  objection  that  the  just  mean  is 
called  rational  because  it  varies  relative  to  persons  and  that  the  same 
phenomenon  is  to  be  observed  in  justice,  where  he  who  strikes  a  king  is 
not  punished  with  the  same  penalty  as  he  who  strikes  a  private  person, 
St.  Thomas  replies:  That  the  proportion  not  being  the  same  in  the 
injury,  the  penalty  could  not  be  the  same  under  the  two  assumptions, 
which  proves  indeed,  he  adds,  that  the  difference  lies  in  the  things 
and  is  not  merely  rational.47  Moreover,  is  not  so-called  distributive 
justice,  which  as  a  special  form  of  justice  is  bound  to  reproduce  the 
general  definition  of  justice,  subject  to  a  principle  of  merely  geometrical 
proportionality?  48 

Let  us  not  forget  either  that,  even  in  the  case  where  the  equality  is 
one  of  thing  to  thing,  justice  brings  into  relation  human  persons.  What 
is  due  someone  is  “his  own,”  that  is,  a  good  that  depends  more  or  less 
closely  upon  the  person  of  the  creditor.  What  the  debtor  owes  in  turn  is 

45  The  formulations  of  St.  Thomas,  Ha  II ae ,  qu.  58,  art.  xo  ad  resp.  ...  and 
Aristotle,  cited  there,  ...  to  the  contrary  are  valid  only  (subject  also  to  explana¬ 
tions)  for  one  of  the  kinds  of  justice,  the  most  typical  to  be  sure,  commutative 
justice;  see  qu.  61,  art.  2  ad  resp. 

46  Erroneously :  Senn,  op.  cit .  47,  n.  1,  and  p.  52.  .  .  . 

47  St.  Thomas,  op.  cit.  11a  Ilae ,  qu.  58,  art.  10  ad  3. 

48  See  St.  Thomas,  op.  cit.  Ila  llae ,  qu.  61,  art.  2  ad  2:  .  .  . 


GENERAL  THEORY  OF  LAW  443 

an  act,  the  rendering  of  a  thing  or  sendee,  or  an  abstention,  which 
engages  the  person  of  the  debtor.  On  the  other  hand,  the  value  of  goods, 
including  that  of  merchandise,  could  not  be  appraised  fundamentally 
except  by  reference  to  their  human  value,  as  means  for  a  man  to  pro¬ 
vide  for  his  wants  of  every  sort,  so  that  the  equality  of  justice,  even 
where  it  is  arithmetical,  remains  of  a  moral  nature. 


Section  2.  The  Three  Kinds  of  Justice 


228.  Enumeration  and  Classification.  Aristotle  and  St.  Thomas  did  not 
confine  themselves  to  distinguishing  justice  from  the  annexed  virtues. 
Pursuing  their  analysis,  they  divided  justice  into  three  kinds,  according 
to  the  kind  of  quality  of  the  other  persons  concerned. 

When  these  are  private  persons  (or  acting  in  such  quality),  the  justice 
which  links  them  is  called  “commutative.”  When  the  persons  in  ques¬ 
tion  are  a  collectivity  and  its  members,  especially  the  state  and  its  citi¬ 
zens,  justice  is  called  “distributive”  as  to  what  is  due  from  the  collec¬ 
tivity  to  its  members,  and  “legal”  as  to  what  is  due  from  the  members 
to  the  collectivity.  As  opposed  to  legal  justice,  where  the  immediate 
object  is  the  collectivity,  commutative  justice  and  distributive  justice, 
with  their  immediate  objects  being  particular  private  persons,  are  called 
particular.  But  distributive  justice,  though  particular,  is  nonetheless  like 
legal  justice  of  the  collective  and  societal  type  — and  where  the  state 
(or  the  society  of  states)  is  concerned,  of  the  political  type  —  since  it  is 
based  upon  die  organized  collectivity,  while  commutative  justice,  as 
such,  belongs  to  the  individual  or  interindividual  type.1 


229.  Commutative  Justice;  Its  Possible  Subjects ;  Physical  or  Moral 
Persons.  The  simplest,  most  elementary  form  of  justice,  and  apparently 
the  only  one  aimed  at  in  the  definitions  of  Cicero  and  Ulpian.2  is  com¬ 
mutative  justice.  Indeed,  for  this  to  make  its  appearance  it  suffices  that 
there  be  two  human  beings,  considered  individually,  whether  or  not  be¬ 
longing  to  the  same  state  (two  fellow  citizens  or  two  persons  of  different 
nationalities)  or  even  (a  theoretical  assumption)  participating  in  no 
state  no  community,  such  as  Robinson  Crusoe  on  his  island  confronting 
a  second  immigrant.  Still,  as  has  been  seen,5  it  is  necessary  that  between 


1  See  generally,  as  to  these  distinctions,  St.  Thomas,  op.  at.  Ha  line,  qu.  5$,  art. 


5  ad  resp.  and  art.  7 »  qu.  61,  art.  1. 

*See  supra,  no.  220  and  n.  16  . 
no.  238. 

9  Set  supra,  no.  223. 


[On]  the  definition  of  Cicero  ...  see  mfra. 
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these  two  human  beings  there  be  no  physical  solidarity,  as  in  father  and 
son,  nor  even  family  solidarity,  as  in  husband  and  wife,  for  such  soli¬ 
darity  partly  frustrates  the  quality  of  being  another  person.4  It  matters 
little,  though,  whether  the  parties  to  the  relationships  are  physical  or 
moral  persons.  From  the  viewpoint  of  the  debt,  if  not  from  that  of 
morality,5  commutative  justice  on  the  active  and  passive  sides  binds 
collectivities  as  well  as  individuals,  with  no  distinction  between  private 
and  public  collectivities  nor  between  the  domestic  and  the  international 
levels.  Thus,  the  relationships  between  individuals  and  public  collec¬ 
tivities,  even  those  of  which  they  are  members  as  long  as  in  the  rela¬ 
tionship  they  do  not  figure  in  their  quality  as  members,8  fall  under 
commutative  justice;  so  do  the  relationships  between  independent  col¬ 
lectivities,  such  as  two  private  societies  or  two  states. 

Still  it  is  necessary  that  the  collectivities  under  contemplation  belong 
to  the  category  of  organized  societies,  and  on  that  account  enjoy  moral 
personality,  without  which  justice  would  lack  an  active  or  passive  sub¬ 
ject  of  a  "right.  Outside  of  moral  personality,  indeed,  either  the  collec¬ 
tivity  is  nothing  or  it  is  but  a  collection  of  individuals,  physical  persons 
who  themselves  are  the  subjects  of  rights.  It  follows  that  the  family, 
which  is  not  a  moral  person,  could  not  as  such  be  a  party  in  the  rela¬ 
tionship  of  justice,  whether  with  regard  to  those  called  its  members  or 
with  regard  to  outsiders:  Only  the  physical  persons  who  are  members  of 
the  family  — spouses,  parents,  children,  other  relatives  —  can  hold 
rights  and  obligations,  obviously  taking  account  of  that  family  state' 
which  determines  a  special  personal  status  for  them,  in  their  reciprocal 
relationships  (idea  of  familial  justice)  as  well  as  in  their  relationships 
with  third  parties  and  with  the  state.7 

230.  The  Object  of  Commutative  Justice:  The  “Suum”  in  Its  Diverse 
Forms.  The  object  of  the  right  of  another  in  commutative  justice  is 
what  belongs  to  each  one  from  the  outset  and  is  coming  back  to  him  in 
consequence  of  some  commutation.8  What  belongs  to  each  one  from  the 
outset:  His  physical  and  moral  being,  the  properties  of  his  being,  his 
relations  and  qualities  of  every  sort,  familial,  economic,  commercial, 
the  material  or  spiritual  works  of  which  he  is  the  author,  the  external 

*  This  is  not  to  say  that  offenses  among  members  of  the  same  family  would  be 
of  lesser  gravity  than  injustice  against  a  stranger,  for  attacks  against  solidarity 
are  graver  than  attacks  against  the  relation  to  others. 

*  See  supra,  no.  40. 

*  As  to  this  distinction,  see  St.  Thomas,  of.  cit.  11a  Ilae,  qu.  61,  art.  4  ad  1. 

T  See  supra,  no.  xo,  n.  7. 

*As  to  different  kinds  of  exchanges  regulated  by  commutative  justice,  cf.  St. 
Thomas,  op.  cit.  Ha  Ilae,  qu.  61,  art.  3  ad  resf .;  also  qu.  6t,  art.  1  ad  2. 
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goods  to  which  he  has  acquired  a  right  of  ownership  or  of  use.  This  im¬ 
mediate  suum  has  an  absolute  character:  It  imposes  itself  upon  the  re¬ 
spect  of  all  and  gives  rise  only  to  an  obligation  of  abstention,  sanctioned 
in  case  of  violation  by  a  right  to  restitution  or  reparation  ( this  is  the 
neminem  laedere) .  However,  in  the  case  of  delivery  of  a  thing  to  another 
under  a  limited  title  (loan  for  use,  deposit,  etc.),  the  respect  for  the 
suum  implies  the  personal  obligation  of  restitution  of  the  thing  to  its 
owner. 

The  suum  also  comprises  what,  without  belonging  to  another  from  the 
outset,  is  coming  to  him  ultimately  through  the  workings  of  commuta¬ 
tions  (communications  and  contacts),  voluntary  and  involuntary  ones. 
Such  is  the  thing  or  service  due  on  the  ground  of  exchange,  or  on  the 
ground  of  reparation  of  injury  inflicted,  or  on  the  ground  of  compensation 
for  enrichment  without  cause  at  the  expense  of  another,  in  short,  choses 
in  action  (jura  in  persona)  representing  the  equivalent  of  the  original 
suum?  Unlike  the  latter,  the  choses  in  action  engender  a  right  only 
with  regard  to  a  determinate  person,  the  beneficiary  or  author  of  the 
commutation,  bound  by  the  positive  obligation  to  reestablish  the  broken 
equality  (this  is  the  tribuere  cuique)  ,10  Curiously  enough,  commutative 
justice  derives  its  name  from  this  second  assumption,  probably  because 
it  is  based  on  action  while  the  first  resolves  itself  into  an  abstention.  But 
it  is  clear  that  the  second  assumption  is  the  logical  consequence  of  the 
first:  There  would  be  no  room  for  rendering  to  another  what  is  coming 
to  him  if  before  any  commutation  he  were  not  the  master  of  certain 
rights  in  which  he  could  not  be  touched,  without  his  consent,  by  anyone. 
It  is  understood,  too,  that  the  concepts  of  right  (jus)  and  even  of  be¬ 
longing  or  mastering  (suum)  have  a  meaning  only  relative  to  another, 
representing  the  eventual  opponent. 

231,  In  Commutative  Justice ,  Equality  Is  Determined  as  0}  Thing  to 
Thing ,  If  that  is  the  object  of  commutative  justice,  it  must  be  concluded 
that  in  this  kind  of  justice  equality  is  taken  to  be  one  of  thing  to  thing, 
or  in  Aristotle’s  terms,  that  its  real  mean  is  determined  according  to  m 
arithmetical  proportion  of  a  purely  quantitative  nature.  The  creditor  of 
justice  has  a  right  to  what  belongs  to  him  or  is  coming  to  him  simply 
because  the  thing  is  his,  and  it  is  his  regardless  of  any  consideration  of 
his  personal  quality.11  Consideration  of  the  person  will  intervene  only 

9  On  restitution  in  case  of  violation  of  commutative  justice,  see  St.  Thomas, 
op.  dt.  Ila  Ilae ,  qu.  62,  art,  1  ad  resp.  and  ad  2. 

10  On  the  integral  parts  of  the  virtue  of  justice,  cf.  St.  Thomas,  op.  at.  Ua  me, 

qU*“ST.  Thomas,  op.  dt.  Ha  llae>  qu.  61,  art.  2  ad  resp.  and  ad  2;  art.  3  ad  nsp* 
m  fine;  art.  4  ad  resp^  «  fine. 
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where  the  condition  of  the  person  produces  a  difference  in  the  things, 
and  St.  Thomas  again  takes  up  the  example  of  the  injury:  The  injury 
to  persons  is  more  or  less  grave  according  to  the  condition  of  the  injured 
person.  However,  even  in  this  case  the  proportion  remains  arithmetical 
because  the  condition  of  the  person  is  an  element  that  is  to  qualify  the 
injury  ( conditio  personae  facit  ad  quantitatem  rei)  .a  12  Contrariwise, 
the  condition  of  persons  becomes  altogether  irrelevant  where  the  ques¬ 
tion,  for  instance,  is  to  determine  what  the  user  of  the  thing  of  another 
ought  to  restore  or  what  the  buyer  [of  a  thing]  ought  to  pay. 

232.  With  Distributive  Justice  the  Societal  Plane  Is  Reached .  With 
distributive  justice,  which  is  particular  like  commutative  justice,  one 
reaches  the  societal  plane,  and  especially,  with  the  state-society,  the 
political  plane.  Not  that  there  could  be  no  question  of  distribution  be¬ 
tween  particular  independent  individuals  or  groups.  Such  a  distribution 
is  encountered  every  time  there  is  an  undivided  whole  and  one  proceeds 
to  divide  the  capital  or  the  profit,  as  in  the  case  of  the  division  of  the 
product  or  benefits  of  work  done  in  common,  on  the  basis  of  a  contract 
of  partnership  or  collaboration.  But  these  cases  of  distribution  are  gen¬ 
erally  attached  to  commutative  justice,  and  rightly  so,  for  we  are  con¬ 
cerned  here  ultimately  with  nothing  else  than  rendering  to  each  his  own 
according  to  a  rigorously  arithmetical  proportion:  The  divided  equiva¬ 
lent  of  his  undivided  quota,  the  equivalent  in  money  or  in  kind  of  his 
share  in  the  collaboration.13  For  distributive  justice  to  emerge  in  its 
specific  form,  it  must  be  envisioned  in  the  relationships  between  a  society 
forming  a  body,  on  the  one  hand,  and  its  members,  on  the  other,  the 
latter  being  taken  at  the  outset  not  as  particular  individuals  but  as  mem¬ 
bers  of  the  body.14  Although  the  concept  of  distributive  justice  may  be 
set  into  the  frame  of  any  society  whatever,  private  or  public,  domestic 
or  international  (provided  it  forms  a  body)  ,15  it  is  ordinarily  viewed  in 
the  framework  of  the  domestic  political  society,  the  state.  There,  it  is 
the  pendant  to  legal  justice,  which  with  its  typical  characteristics 16  is 
encountered  only  in  the  supreme,  eminently  legal  society  that  is  consti¬ 
tuted  by  the  state. 

a  [The  condition  of  the  person  matters  for  the  quantity  of  the  thing.] 

“St.  Thomas,  op .  cit.  Ila  Ilae ,  qu.  61,  art.  2  ad  2. 

18  Cf.  the  old  adage:  “Equality  is  the  soul  of  sharing,”  meaning  a  mathematical 
equality  which  tolerates  no  violation. 

“See  St.  Thomas,  op.  cit.  Ila  Ilae ,  qu.  61,  art.  1  ad  resp. 

15  Cf.  St.  Thomas,  op.  cit .  Ila  Ilae ,  qu.  61,  art.  1  ad  3,  in  fine ,  where  the  prin¬ 
ciple  is  applied  (wrongly)  to  the  familial  society. 

18  On  these  characteristics,  see  infra,  nos.  235-239. 
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233.  The  Subject  Matter  of  Distributive  Justice:  The  Various  Kinds 
of  Distributions .  The  subject  matter  of  distributive  justice  consists  of 
the  various  kinds  of  distributions  which  every  social  body  is  called  upon 
to  effect  among  its  members.  First,  where  the  society  is  one  with  pur¬ 
poses  of  self-interest,  established  with  a  view  to  the  good  of  its  members, 
this  means  distribution  of  the  social  benefits.  That  in  turn  means,  in  the 
case  of  the  state,  participation  in  the  advantages  of  the  public  good  re¬ 
sulting  from  the  action  of  the  state  and  its  services,  protection  of  rights, 
aid  to  interests,  etc.17  Then,  distribution  of  the  functions  and  employ¬ 
ments  that  are  at  the  disposal  of  the  body,  which  indeed  acts  only 
through  individuals.  Lastly,  allocation  of  the  contributions  of  every 
nature  that  are  indispensable  to  social  life,  for  the  body  lives  only  by 
what  its  members  bring  in  to  it.  Now  these  distributions,  active  and 
passive,  could  not  take  place  except  according  to  a  principle  of  equaliza¬ 
tion  as  to  the  rights  and  faculties  of  everyone,  which  is  a  rule  of  justice. 
In  confronting  the  society  with  his  claim  for  his  just  part  in  the  social 
benefits,  the  member  claims  what  is  due  him  as  his  own  in  his  quality  as 
a  member.  No  doubt  before  distribution  those  benefits  are  the  property 
of  the  social  body  which  has  produced  them,  while  in  commutative 
justice  the  good  due  is  from  the  outset  the  personal  property  of  the 
creditor,  directly  or  by  equivalent.18  But  since  by  hypothesis  the  body 
exists  only  for  its  members,  the  benefits  it  produces  are  rightfully  due 
its  members  under  its  statute.  It  cannot  without  injustice  retain  them 
or  divert  them  from  their  destination  or  distribute  them^  in  a  partial 
manner;  and  thus,  “when  something  of  the  common  goods  is  distributed 
among  the  members,  every  one  of  them  receives  in  a  way  what  belongs 
to  him.” 19  The  solution  is  identical  as  regards  the  burdens:  When  the 
society  claims  a  heavier  contribution  from  one  of  its  members  than  is  in 
justice  incumbent  upon  him,  it  violates,  if  not  the  member  s  own  right 
(which  would  transfer  us  to  the  terrain  of  commutative  justice) ,  at  least 
his  right  to  the  just  distribution  of  the  burdens. 


234  Difference  between  Distributive  Justice  and  Commutatbe  Jus¬ 
tice  However,  the  position  of  the  member  with  regard  to  the  social  body 
is  not  the  same  as  that  of  one  independent  individual  with  regard  to 
another.  First,  his  right  is  by  definition  that  of  a  member,  that  is,  of  a 
part  in  relation  to  a  whole,  and  therefore  his  right  m  distributive ji^hce 
remains  entirely  subordinate  to  the  requirements  of  the  good  of  the  body 
in  its  entirety.  Thus,  if  the  good  of  the  body  demands  it,  the  benefits  of 

it  on  the  public  good  and  its  constituent  elements,  see  supra,  nos.  *35  ** 

18  See  St.  Thomas,  op.  at.  Ha  Hoe,  qu.  61,  art  1  ad  $:  .  . .  a 

«St.  Thomas,  op.  dt.  1U  live,  qu.  61,  art.  1  ad  a  .  -  •  Cl  qu.  62,  ait.  1  **  3* 
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private  corporations  are  withheld  from  distribution  and  applied  to  the 
reserve  fund  or  in  other  ways;20  among  candidates  for  public  offices,  the 
ablest  will  not  always  be  preferred;  in  revenue  assessments,  fiscal  justice 
may  be  moderated.  In  a  word,  distributive  justice  is  directly  subject  to 
legal  justice,  which  expresses  the  supreme  right  of  the  body.21 

Furthermore,  the  right  of  the  member  with  regard  to  the  body  could 
logically  be  measured  only  according  to  an  equality  proportional  to  the 
“dignity,”  the  rank  of  the  member  in  the  body.  Now  the  ranks  in  the 
body  are  not  equal.  “That  is  why  in  distributive  justice  the  mean  is  not 
taken  according  to  an  equality  of  thing  to  thing  but  according  to  a  pro¬ 
portion  of  things  to  persons,  so  that  if  one  person  is  superior  to  another 
what  is  given  to  him  ought  to  exceed  what  is  given  to  the  other.  And  that 
is  why  Aristotle  says  such  a  mean  is  one  according  to  a  geometrical  pro¬ 
portion,  where  equality  is  a  matter  not  of  quantity  but  of  proportion.” 22 
What  then  is  the  determining  principle  of  the  hierarchy?  It  is  multi¬ 
farious  and  also  depends  upon  the  diversity  of  social  and  political 
regimes.  In  modern  states,  among  the  criteria  of  distributive  justice 
there  must  be  counted,  besides  merit  and  services  rendered,  weakness, 
meaning  not  only  physical  weakness,  which  has  always  been  entitled  to 
a  privilege,23  but  also  economic  weakness.  Is  it  not  legitimate  that  in 
the  political  community  the  weakest  benefit  from  special  protection  and 
aid  from  the  state?  24  As  to  justice  in  imposing  burdens,  equally  gov¬ 
erned  by  the  rule  of  proportionality,  the  determining  principle  is  that  of 
ability  to  contribute  to  what  is  required,  so  that  the  more  fortunate  will 
contribute  a  larger  amount  than  the  less  fortunate.  Thus,  actively  and 
passively,  the  shares  of  everyone  are  calculated  by  a  measure  individual 
to  each.  But  since  the  calculation  always  takes  place  under  the  same 
principle,  the  equality  constitutive  of  justice  is  maintained. 

235.  Legal  Justice :  Its  General  Concept .  The  third  and  most  complex 
form  of  justice  is  legal  justice. 

Conversely  to  distributive  justice,  which  moves  from  the  society  to 
the  members,  legal  (or  social)  justice  goes  from  the  members  to  the 

80  On  the  moderation  which  is  to  be  imposed  in  distribution,  cf.  St.  Thomas, 
op.  cit,  11 a  II ae ,  qu.  61,  art.  1  ad  1. 

21  See  St.  Thomas,  op.  cit.  la  Ilae ,  qu.  96,  art.  4  ad  resp.:  .  .  . 

22  St.  Thomas,  op.  tit.  II a  II ae,  qu.  61,  art.  2  ad  resp.  See  also  art.  4  ad  resp., 
in  fine. 

“Thus,  as  for  minors,  lunatics,  and  feeble-minded  persons. 

“See  in  this  sense  Leo  XIII,  Encyclical  Rerum  No  varum:  uQuotirca  mercen¬ 
aries,  cum  in  multitudine  egena  numerentur,  debet  cura  providentiaque  singulart 
complecti  respubUcan  [As  the  wage-earners  are  numbered  in  an  indigent  multitude, 
the  state  ought  to  surround  them  with  singular  care  and  providence]. 
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society,  especially,  as  the  word  “legal”  indicates,25  the  political  society. 
Legal  justice,  though,  is  a  moral  virtue  in  what  concerns  man  if  not 
groups,  because  “it  is  impossible  that  a  man  be  good  if  he  is  not  propor¬ 
tioned  to  the  common  good.”  25  Is  it  not  the  vocation  of  man  to  live  and 
perfect  himself  in  and  through  political  society?  The  holder  of  the  right 
here  is  not  indeed  the  community  or  the  public  in  general  but  the  state, 
which  is  both  the  organization  that  encloses  the  national  community 
(civic  or  political  viewpoint,  corresponding  to  the  aspect  of  the  politi¬ 
cal  public  good)  and  that  same  community  in  its  corporate  form  t  social 
viewpoint,  corresponding  to  the  aspect  of  the  social  public  good)  27  The 
debtors  of  legal  justice  are  the  private  individuals  and  groups,  who  are 
bound  in  their  quality  as  members,  whatever  their  rank  in  the  state  — 
rulers  or  ruled  —  to  render  to  the  social  whole  what  is  coming  to  it  on 
the  part  of  its  members.  The  “ordination  for  the  common  good.”  which 
is  the  object  of  legal  justice,  is  thus  traced  back  to  respect  by  the  mem¬ 
bers  for  the  strict  right  of  the  community  against  them.  This  ordination 
of  the  parts  to  the  whole  is  the  community’s  due  as  a  right  that  may  be 
exacted. 

236.  What  the  Citizen  Owes  the  State  as  Organization .  To  the  state 
as  organization  the  citizen  owes  in  the  first  place  what  is  necessary  to  its 
existence,  its  independence,  the  constitution  and  good  functioning  of  its 
organs:  Revenue,  military  service,  a  certain  participation  in  public 
functions,  in  short,  the  “aid  and  subsidy”  which  the  state,  a  moral  per¬ 
son,  can  draw  only  from  its  members  who  are  physical  persons.  To  the 
state  the  individual  citizen  further  owes  the  exact  and  faithful  discharge 
of  his  functions  if  he  is  ruling,  and  obedience  to  the  laws  and  legitimate 
orders  of  the  authority  if  he  is  ruled.  These  are  so  many  properly  social 
requirements,  valid  for  any  private  or  public  society  whatsoever. 

2 37*  What  the  Individual  Owes  the  Community  Organized  in  the 
State:  “ Generality ”  of  Legal  Justice .  But  this  is  not  all.  It  is  even  in 
some  respects  secondary  if  one  takes  into  account  that  the  state  organ- 

*  The  thought  of  Aristotle  and  St.  Thomas  is  indeed  concerned  here  not  with 
laws  in  general  but  with  the  positive  laws  of  the  state. 

**  St.  Thomas,  op.  tit.  la  llae *  qu.  92,  art.  1  fli  3* 

wSt.  Thomas  assigns  the  bonum  commune  as  the  end  of  legal  justice?  see 
notably  Ha  llae,  qu.  58,  art.  5  ad  resp.  But,  first,  this  common  good  is  the  good 
of  an  organized  community,  since  the  question  is  one  of  the  whole  and  the  part, 
loc.  tit.  and  art.  7  ad  2,  or  of  the  prince  and  the  subjects,  qu.  6  ad  resp. 

Furthermore,  this  organized  community  is  that  embracing  the 
oh}.  3,  or  in  short,  the  state;  see  also  art,  7  bonum  commune  timet  ts.  The 
bonum  commune  thus  is  the  good  of  the  community  integrated  in  the  state,  in¬ 
cluding  both  the  extra-poHtfcal  good  of  that  community  and  its  polHcal  good, 
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ization  is  but  a  means  in  the  service  of  the  community.  To  the  com¬ 
munity  of  the  individuals  associated  in  the  state  the  individual  member 
owes,  besides,  the  adjustment  of  his  private  conduct,  the  submission  of 
his  particular  good  to  the  common  good  of  the  public  as  defined  above 
in  its  elements  of  order,  coordination,  and  aid,  radiating  over  the  univer¬ 
sality  of  values  of  the  temporal  order.28  This  is  what  differentiates  the 
state  from  private  societies.  The  latter  pursue  but  special,  particular, 
limited  ends.  Their  members  are  parts  of  the  whole,  and  have  duties 
toward  the  whole,  only  for  these  special  ends;  otherwise,  they  retain 
their  independence.  In  the  case  of  the  state,  on  the  contrary,  whose  end 
is  absolutely  general,  merging  with  the  good  of  all  in  the  various  sectors 
of  the  temporal,  the  individual  member  is  wholly  ordained,  as  regards 
the  temporal,  to  the  community  of  the  members  of  the  state.  It  is  not 
enough  that  he  fulfill  his  civic,  political,  societal  duty  toward  the  state 
organization.  He  must  also  fulfill  his  social  duty,  in  subordinating  all 
that  pertains  to  him,  in  his  personal  activity  and  his  property,  to  the 
good  of  the  society  grouped  in  the  state.29 

In  a  sense  one  may  say  that  the  individual  in  the  state  is  never  done 
with  doing  his  duty  morally,  since  after  having  “contributed”  to  the 
maintenance  of  the  state  and  submitted  to  the  laws  he  remains  in  justice 
bound  to  take  the  supreme  rule  of  the  public  good  for  the  norm  of  his 
outward  life  and  even  his  thoughts  and  wishes  80  on  the  plane  of  the 
temporal.  This  is  expressed  in  the  remark  that  legal  justice  is  a  general 
virtue  (hence  its  other  name,  general  justice).  Through  its  subject 
matter  it  comprises  the  exercise  of  all  the  virtues  —  undoubtedly  the 
virtues  ad  alterum  (particular  justice,  both  commutative  and  distribu¬ 
tive,  and  annexed  virtues,  including  liberality),31  but  also  the  other 
virtues,  religion  and  virtues  concerning  the  person  himself  who  is  their 
subject  (moderation,  fortitude,  prudence) .  Indeed,  due  to  the  phenom¬ 
enon  of  interdependence  of  the  “private”  and  the  “public,”  clearly  the 
exercise  of  any  virtue  whatsoever  is  more  or  less  useful  to  the  public 
good  ( referibile  ad  bonum  commune  ad  quod  ordinal  justitia),h  as  every 
vice,  every  moral  fault  whatsoever  has  more  or  less  injurious  reper¬ 
cussions  upon  the  public  good  32  Yet  legal  justice  remains  distinct  from 

which  is  the  good  of  the  state  as  an  instrument  for  the  realization  of  the  extra¬ 
political  common  good. 

28 On  the  notion  and  elements  of  the  public  good,  see  supra,  nos.  135  et  seg, 

29  See  St.  Thomas,  op.  cit.  Ia  Ilae ,  qu.  96,  art.  4  ad  resp cited  supra ,  n.  21. 

80  On  inner  passions,  cf.  St.  Thomas,  op.  cit.  Ila  Ilae ,  qu.  58,  art.  9  ad  3. 

81  On  the  annexed  virtues  of  Justice,  see  supra ,  nos.  222-224. 

b  [Referable  to  the  common  good,  as  to  which  justice  ordains.] 

82  See  St.  Thomas,  op.  cit.  Ila  Ilae ,  qu.  58,  art.  5  ad  resp.  Cf .  la  Ilae,  qu.  92, 

art.  1  ad  s.  * 
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the  particular  virtues  inasmuch  as  it  commands  them  and  ordains  them 
for  what  is  its  proper  object  to  wit,  the  public  good.33 


238.  In  What  Legal  or  General  Justice  Remains  Special.  And  this 
“ordination”  is  not  confined  to  a  mere  acceptance.  Not  only  does  legal 
justice  prescribe  the  acts  of  all  the  virtues,  even  where  they  have  the 
private  good  as  their  immediate  objective;  not  only  does  it  require  one 
to  put  those  virtues  to  the  direct  service  of  the  public  good: 3 *  but  also 
it  happens  that  it  influences  the  determining  elements  of  the  virtuous 
just  mean.  This  is  so  at  least  for  the  virtues  where  the  just  mean  is 
“real,”  external  to  the  person  who  is  their  subject,3'  that  is,  the  two 
particular  justices,  the  commutative  and  distributive.  Indeed,  it  is 
according  to  the  public  good  and  in  taking  account  of  the  parties  re¬ 
maining  members  of  a  whole  36  that  the  extent  of  the  right  of  the  par¬ 
ticular  private  person  toward  the  particular  private  person  will  be  fixed 
in  commutative  justice,  and  of  the  citizen  with  regard  to  the  state  in 
distributive  justice.37  As  expressly  stated  in  the  definition  of  Cicero 
(perhaps  under  the  influence  of  Aristotle),  the  attribution  to  everyone 
of  his  dignity  takes  places  only  communi  utilitate  conservata.  which  may 
eventually  entail  certain  sacrifices  of  one’s  own  right  on  the  altar  of  the 
public  good.38  It  happens  likewise  very  frequently  that  legal  justice 
commands  or  prohibits  acts  which  do  not  directly  touch  any  particular 
right  or  interest,  which  as  such  do  not  fall  under  any  virtue  or  any  vice, 
and  which  have  moral  value  exclusively  by  their  reference  to  the  good 
of  the  total  community.  These  are,  in  short,  technical  values  values 
of  social  technique  — which  their  end  alone  endows  with  morality.  In 
this  case,  as  in  the  case  of  the  properly  societal  duties,39  legal  justice 


88  See  St.  Thomas,  op.  cit .  Ha  Hat,  qu.  58,  art.  6  ad  resp.  and  ad  4. 

84  See  St.  Thomas,  op.  at.  Ia  Ilae ,  qu.  96,  art.  3  ad  resp.  and  ad  3.  .  .  . 

83  On  the  “real  mean,”  see  supra ,  no.  226. 

*  See  St.  Thomas,  op.  dl.  Ha  Hat ,  qu.  61,  art.  1  ad  resp. 

87  On  the  necessary  subordination  of  distributive  to  legal  justice,  see  supra ,  no. 
234.  As  for  commutative  justice,  it  may  be  added  that  the  state,  which  is  m  pwt 
the  author  of  rights  inasmuch  as  it  guarantees  their  acquisition  and  conservation, 
is  on  that  ground  qualified  to  limit  them  as  a  function  of  the  public  good. 

88  For  comment  on  this  formula,  see  F.  Sunk,  op.  cit.  44-47  and  notes. 

» It  is  impossible  to  claim,  as  has  sometimes  been  done  by  an  exaggerated 
application  of  the  idea  of  “generality”  of  legal  justice,  that  the  payment  of  a  to 
constitutes  as  such  a  liberality  toward  the  state,  though  Mo^mg  to  teg^,^ 
bv  its  relationship  to  the  common  good,  inasmuch  as  the  state  is  the  necessary 
instrument  of  the*  common  good  ...  On  the  contrary,  restitution  or  repam^n 
can  hardly  be  thought  of  where  the  violation  of  legal  justice  con^°* 
to  adjust  one’s  private  conduct  to  the  public  good.  In  such  a  ease  only  the  sanctions 
of  punishment  or  nullity  are  involved. 
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ceases  to  be  general  so  as  to  find  again  a  special  subject  matter,  proper 
to  itself,  directly  ordained  for  the  good  of  the  whole. 

2jg.  Meaning  of  the  Adjective  “Legal”  in  the  Expression  “Legal 
Justice”  True,  it  is  for  the  state  to  determine  the  obligations  of  its  sub¬ 
jects  not  only  toward  itself  as  an  organization  but  also  toward  the  asso¬ 
ciated  community  of  which  it  is  the  responsible  manager.  And  that  is 
why  this  justice  is  called  “legal.”  40  But  it  would  be  wrong  to  conclude 
that  legal  justice  coincides  with  obedience  to  the  rules  of  public  law 
revenue  law,  private  law,  penal  law,  and  so  forth,  which  determine  those 
two  sets  of  obligations.  The  laws41  are  indeed  far  from  covering  the 
totality  of  the  requirements  of  the  public  good.  For  multifarious  reasons 
of  expediency  or  regulatory  technique,  the  legislator  is  often  obliged  to 
abstain  or  keep  out,  even  in  the  domain  of  properly  societal  obligations. 
For  instance,  the  state,  not  daring  to  demand  its  full  impost,  will  appeal 
for  voluntary  contributions  in  the  form  of  government  bonds.  Now  then, 
where  the  requirements  of  public  justice  show  themselves  without  am¬ 
biguity,  the  subject  is  bound  by  legal  justice,  notwithstanding  the  silence 
or  discretion  of  the  law.  Where  the  latter  expresses  but  a  part  of  legal 
justice,  the  moral  virtue  of  legal  justice  takes  charge  of  the  rest. 

Contrariwise,  where  the  law  satisfies  the  public  good,  nothing  prevents 
the  subjects  from  going  beyond  their  duty  of  legal  justice  and  showing 
themselves  generous  toward  the  community  in  their  services  and  goods. 
On  the  part  of  its  members,  the  state  may  in  justice  demand  only  what 
the  public  good  requires.  As  to  what  goes  beyond  that  measure,  the  right 
common  to  the  particular  virtues  ad  alterum ,  especially  liberality, 
resumes  its  dominion  in  favor  of  collectivities  as  well  as  of  private 
individuals. 


Section  3.  The  Natural  Just  and  the  Positive  Just 

240.  The  Right  of  Another  Is  Sometimes  Natural  and  Sometimes 
Positive .  A  last  question  arises  which,  to  be  sure,  concerns  justice  in 
general  but  for  which  the  solution  will  appear  easier  after  the  study  of 
the  diverse  kinds  of  justice. 

The  object  of  justice  is  the  right  of  another  individual  or  collectivity. 
What,  then,  brings  about  the  determination  of  that  right,  qualitatively 
and  quantitatively?  The  Schoolmen  answer  that  the  right  —  the  ques- 

40 See  St,  Thomas,  op.  cit.  Ila  Ilae,  qu.  58,  art.  5  ad  resp.y  in  fine;  also  the 
remark  supra,  n.  25. 

41  By  “laws”  are  here  understood  all  positive  rules,  whatever  may  be  their 
formal  sources. 
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tion  turns  on  the  right  of  another  and  not  the  law,  as  in  the  expression 
“natural  law”  1  —  that  the  right  of  another  is  sometimes  natural  and 
sometimes  positive.  It  is  natural  when,  not  only  in  its  principle  but  also 
in  its  measure  and  form,  it  is  fixed  by  the  very  nature  of  things  as 
resulting  from  the  relationship  under  contemplation,  outside  of  any 
intervention  of  the  will  of  man  as  private  person  or  public  authority. 
It  is  positive  when,  in  its  determination  if  not  in  itself,  it  results  from 
the  will  of  man  proceeding  according  to  the  diverse  inodes  of  agreement, 
of  judgment  or  arbitral  award,  of  custom  or  statute.2  Where  it  issues 
from  agreement,  judgment,  or  arbitral  award,  the  positive  determination 
is  particular,  valid  solely  for  the  individual  case:  where  it  issues  from 
custom  or  statute,  it  has  general  validity  for  all  cases. 

241.  The  Distinction  Recurs  in  All  the  Rinds  of  Justice .  Contrary  to 
certain  appearances,  the  two  sorts  of  the  just,  the  natural  and  the  posi¬ 
tive,  are  encountered  in  all  the  kinds  of  justice.  In  matters  of  commu¬ 
tative  justice,  it  is  nature  that  at  once  determines  the  right  of  everyone 
with  respect  to  his  life,  his  works,  his  legitimate  property,  the  restitu¬ 
tion  of  the  thing  deposited  or  the  amount  of  money  loaned.  There  is  no 
need  at  all  in  these  cases  for  any  arrangement  of  will  whatever  to  state 
the  exact  measure  of  the  right  of  the  one  and.  correlativelv,  the  obliga¬ 
tion  of  the  other.  Contrariwise,  it  is  an  agreement  of  the  parties  or  a 
judgment,  more  rarely  a  custom  or  a  statute  (system  of  taxation),  that 
determines  the  price  of  things  or  services  or  the  amount  of  reparation 
due. 

In  matters  of  distributive  justice  and  legal  justice,  although  normally 
the  determination  of  the  rights  of  private  persons  against  the  state  and 
of  the  state  against  private  persons  is  the  work  of  the  state  itself,  espe¬ 
cially  of  rules  of  law,  it  may  nevertheless  occur  that  nature  brings  about 
the  determination.  Thus,  nature,  even  in  the  absence  of  a  law.  accords  to 
every  citizen  the  right  of  protection  by  the  police  and  the  right  of  access 
to  the  courts  (a  matter  of  distributive  justice) :  nature,  even  in  the  ab¬ 
sence  of  a  law,  obliges  the  citizen  to  defend  his  country  even  at  the 
sacrifice  of  his  life  (a  matter  of  legal  justice).  One  will  therefore  avoid 
confusing  the  hypothesis  of  the  legal  just  with  the  category  of  legal 
justice.  There  is  a  legal  just  whenever  rules  of  law  determine  the  just, 
even  in  matters  of  commutative  justice,  while  legal  justice  is  that  kind 
of  justice  which  lays  down  the  rights  of  the  state  against  the  citizen, 
whether  or  not  they  be  determined  by  a  rule  of  law. 

1  On  this  initial  distinction,  which  is  not  always  observed,  see  supra,  no.  i 10a. 

*See  in  this  sense  St.  Thomas,  Ha  Hoe,  qn.  57,  art.  a  ad  resp.;  qu.  60,  art.  5 
ad  resp. 
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242 .  Positive  Determination  Is  Not,  However,  Arbitrary.  Neverthe¬ 
less,  where  positive  determination  intervenes  it  is  not  purely  arbitrary. 
In  matters  of  commutative  justice  the  standard  of  values,  whether  from 
the  point  of  view  of  exchange  or  of  reparation,  is  established  according 
to  complex  considerations  of  morals,  economics,  sociology,  among  which 
common  estimation  ranks  high.  Similarly,  in  matters  of  distributive 
justice,  the  appraisal  of  claims  in  the  division  of  benefits,  advantages, 
and  burdens  of  collective  life  takes  place  according  to  objective  and  im¬ 
partial  criteria.  Finally,  in  legal  justice,  again,  the  requirements  of  the 
public  good  under  the  circumstances  furnish  the  principle  of  the  solution. 
This  means  that  if  the  contractual  just,  the  judicial  just,  the  customary 
or  statutory  just  deviate  from  the  bases  of  the  natural  just  as  outlined 
here,  they  are  far  from  collaborating  toward  justice,  they  institute  in¬ 
justice.  One  must  not  therefore  proclaim,  with  Fouillee:  To  say  con¬ 
tractual  is  to  say  just  —  nor  indeed  with  the  Legists:  a  To  say  statutory 
is  to  say  just.  The  contract  or  the  statute  states  the  just  only  inasmuch 
as  it  determines  the  just;  neither  could  create  it  against  the  natural  just 
or  even  at  the  margin  thereof.3 

It  is  true  that  there  exist,  in  addition  to  things  that  are  commanded 
because  they  are  just  ( praecepta  quia  bona),  things  that  are  just  be¬ 
cause  they  are  commanded  ( bona  quia  praecepta) : 4  But  this  does  not  at 
all  mean  that  the  precept  in  itself  would  have  the  power  to  engender  the 
just.  If  it  creates  justice  it  is  always  because  in  some  manner  it  deter¬ 
mines  a  preexisting  just.  As  such,  the  object  of  the  precept  was  by 
hypothesis  indifferent  to  justice;  hence  the  necessity  of  the  legal  com¬ 
mand  to  make  it  obligatory.  But  the  command  in  turn  could  not  be 
brought  forth  except  because  that  object  was,  by  hypothesis,  “referable 
to  justice.”  This  is  properly  the  case  of  legal  justice  under  the  aspect 
where  it  is  called  “general”:  The  act  foreign  to  particular  justice  or  even 
to  any  virtue  is  invested  with  the  character  of  justice  inasmuch  as  it  is 
required  by  the  public  good  and  on  that  ground  prescribed  by  a  rule  of 
law.5  It  is  also  true  that  it  is  for  legal  justice  eventually  to  modify  the 
natural  equality  of  the  two  particular  justices,  the  commutative  and 
distributive,  so  as  to  bend  them  to  the  supreme  norm  of  the  public 

a  [The  term  Legists  denotes  those  who  base  rights  and  obligations  upon  the 
existence  of  a  lex  in  the  sense  of  an  enacted  law  or  a  positively  established  legal 
rule.] 

8  Cf.  generally  St.  Thomas,  Summa,  Ha  llae ,  qu.  57,  art.  2  ad  2 ;  especially  on 
justice  in  exchanges,  qu.  77,  art.  1  ad  1.  ,  .  .  [Cf.]  an  observation  by  J.  Tonneau 
in  5  Bulletin  thomiste  (1938)  447. 

4  St.  Thomas,  op.  cit.  Ila  llae ,  qu.  57,  art.  2  ad  3.  .  .  . 

BOn  the  “generality”  of  legal  justice,  see  supra,  nos.  237-238. 
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good'®  Bu+t  ^re  again  the  rule  of  law  which  breaks  the  equality  bv  no 
means  acts  as  having  power  over  natural  justice.  It  only  translates  a 
superior  justice  equally  natural  in  its  apriority,  implying  the  sub- 
ordmation  of  the  particular  good  to  the  general  good  and.  therefore. 

of  the  justice  due  to  private  individuals  to  the  justice  due  to  the 
collectivity. 


243-  The  Margin^  of  Indeterminacy  in  Justice.  To  sum  up.  the  legal 
just  never  is  anything  but  the  determination,  by  a  rule  of  law.  of  the 
natural  just,  that  is,  of  the  right  of  another  in  the  three  forms  of  com¬ 
mutative  justice,  distributive  justice,  and  legal  justice.  No  more  in 
matters  of  legal  justice  than  of  commutative  or  distributive  justice  is  a 
rule  of  law  the  creator  of  justice:  The  law  confines  itself  to  rendering  the 
content  of  justice  more  precise  according  to  contingencies.  Yet  it  must 
be  recognized  that  legal  justice  leaves  a  much  more  considerable  margin 
of  indeterminacy  than  does  commutative  or  even  distributive  justice,  so 
much  so  that  it  takes  its  name  from  the  determination  which  the  law 
brings  to  it.  But  what  makes  up  the  subject  matter  of  legal  justice  is  the 
society  instituted  with  a  view  to  realizing  the  public  good,  whose  role  is 
the  discovery  and  promotion  of  the  concrete  requirements  of  that  public 
good.  The  concept  of  the  public  good  is  “given,”  but  its  applications  are 
not.7  More,  it  still  remains  to  make  an  appraisal  how  far  these  applica¬ 
tions  ought  to  pass  into  the  law.  And  this  is  the  whole  problem  of  the 
law,  which  confronts  us  with  a  justice  properly  juridical,  the  content  of 
which  does  not  necessarily  coincide  with  legal  justice.  If  the  public  good 
has  its  requirements  so  does  the  civil  law,  and  these  are  not  the  require¬ 
ments  of  every  law  whatsoever. 


CHAPTER  m 


THE  “GIVEN”  OF  NATURAL  LAW  AND  OF  TUSTICE  IN  THE 

ELABUMTIUN  OF  THE  LAW 

244.  Restatement  of  the  ProMeaLSHtaaie  now  in  a  position,  after  this 
long  preamble,  to  define  the  react  rdle  of  the  two  factors  of  natural  law 
and  justice  in  the  elaboration  of  the  law. 

To  sum  up.  Natural  law  rmiwntt  the  category  of  the  moral  rule:  and 
although  the  concept  is  technically  limited  to  the  first  principles  of 


0  See  supra ,  no.  238. 
7  See  supra ,  no.  144. 
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morality,  that  limitation  is  without  interest  to  the  jurist,  who  is  hnnnd 
to  accept  all  of  morals  as  given,  not  only  in  its  first  principles  butln  the 
suEordinate  conclusions  anct  determination^  evolved  by  moral  scienrp 
and  eventually  by  the  positive  rule  of  the  moral  law.  That  is  why  here¬ 
after  natural  law  will  bfi  snnWof  in  the  sensejoLthe  moral  nornTar^ 
vice  versa.  As  to  justice,  it  represents  one  of  the  principal  rules  of 
moralsTthat  which  regards tEeT right  of  another  to  be  respected  and 
gfltigtipd  Pithpr-TFmf  nt  par-UgiUr  private  person 
Commutative  and  distributive ) _mJk 


justice 

which  are  subordinate  to  it  as  the  parts  are  to  The  whol 


Now  the  elaboration  of  the  law  proceeds  hv  considering,  first,  the 
public  good  of  the  community  under  ESEtemplatm,1  and  secondly,  thi? 

ementation  of  the  Jaw  2  tv.q 
tHe  study  of  the  relationships 


_  ™~~* 


afion,  on  the  other,  f  urthermore,  nothin 


this  comparison.  ( for  the  principles  have  been  set  forth  m  the  chapter  on 
the  method  of  elaboration  of  the  law,  and  we  are  concerned, with  nothing 
mcSre  than  putting  certain  aspects  thereof  into 


Section  i.  Morality  and  the  Temporal  Public  Good 

245.  There  Could  Be  No  Public  Good  Against  Morals.  A  first  point 
could  arouse  no  controversy:  A  legal  rule  positively  contrary  to  morals 
must  be  condemned  as  contrary  to  the  public  good.  For  notwithstanding 
the  difference  of  the  concepts,  there  is  no  conceivable  divorce  of  the 
demands  of  morals  from  the  requirements  of  the  public  good.  There  is 
no  public  good  against  morals  because  morals  governs  man  and  the 
public  is  composed  of  men.  By  what  route  or  detour  could  that  which 
would  be  bad  for  man  be  transformed  into  a  good  for  the  public?  It  is 
irrelevant  in  this  regard  that  the  public  good  is  but  an  intermediary 
good,  consisting  simply  in  an  environment  favorable  to  the  action  of, 
individuals  and  groups.  How  could  that  environment  be  useful  to  man, 
not  only  from  the  moral  but  also  from  the  material  point  of  view,  if  it 

1  See  supra,  nos.  134  et  seq. 

*See  supra ,  nos.  166  et  seq. 

*For  a  more  detailed  study  of  the  utilization  of  moral  data  (natural  law  and 
justice)  in  the  elaboration  of  the  law,  see  J.  Dabin,  La  philosophus  de  l’ordre 
jumdiqtje  posixiF  nos.  121  et  seq.,  pp.  431  et  seq.,  nos.  129-187,  pp.  456-632. 
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is  the  result  of  measures  reproved  by  morals?  The  advantage  will  be 
but  illusory  or  fugitive,  and  ultimately  it  is  man  who  will  pay  the  price 
of  immoral  policies.  It  also  matters  little  that  the  public  good  has  purely 
temporal  or  even  material  and  technical  aspects.  Morals  does  not 
reign  solely  over  virtue,  or  rather,  everything  is  a  matter  of  virtue,  in¬ 
cluding  the  activities  of  the  purely  temporal,  material,  and  technical 
order.  More,  the  first  condition  of  the  public  good  in  all  domains  is 
respect  for  the  moral  rule,  both  of  precept  and  of  counsel,  in  the  choice 
of  means  as  of  ends.  And  there  is  no  room  for  distinctions  according  to 
the  orders  of  relations.  Whether  the  relationships  involved  are  of  the 
private  or  of  the  political  order,  on  the  domestic  or  on  the  international 
plane,  any  legal  rule  that  violates  morals  at  the  same  time  violates  the 
public  good.  No  solution  is  politically  good  that  would  be  morally  bad: 
An  immoral  or  amoral  conception  of  politics  is  a  politically  false  con¬ 
ception,  always  for  the  reason  that  politics  is  human  and  all  that  is 
human  is,  if  not  moral,  at  least  subject  to  morals. 

As  concerns  justice  especially,  a  conflict  with  the  public  good  is  even 
less  conceivable  inasmuch  as  justice,  in  the  form  of  legal  justice  at  any 
rate,  is  defined  by  the  public  good:  Justice  is  what  is  demanded  by  or 
conforms  to  the  public  good,  always  reserving  the  rights  of  morality  in 
general.  Therefore,  all  that  is  laid  down  by  the  law  in  conformity  with 
the  public  good  is  at  once  in  conformity  with  justice.  This  conformity, 
moreover,  is  presumed  to  exist,  for  it  is  the  prerogative  of  authority  to 
benefit  from  “previous  obedience”:  1  Until  proof  to  the  contrary  the 
authority  is  deemed  to  be  right. 


246  Examples  and  Cases  of  Application,  In  applying  these  principles 
it  can  be  said,  in  the  first  place,  that  the  law  cannot  command  what 
morals  forbids,  nor  can  it  forbid  what  morals  commands.  The  classical 
example,  although  it  concerns  a  precept  for  a  particular  case  and  not  a 
statutory  rule,  is  that  of  Antigone.  Creon’s  edict  forbidding  the  buna! 
of  the  corpse  of  Antigone’s  brother  was  immoral  and  unjust  as  contrary 
to  toward  the  dead  of  the  family  and  the  mferaal  gods 

(Sophocles,  Antigone,  verses  745.  749,  9*4).  But  there  are  other  h 
torical  or  imaginable  examples:  Laws  enforcing  sacrifices  to  false  gods 
or  prohibiting  worship  of  the  true  God;  laws 
abortion,  euthanasia;  laws  prohibiting  acts  of  liberahty 
by  will.  The  contradiction  does  not  have  to  be  immolate 
the  law  by  its  disposition  tends  to  discourage  the  virtuous  act  in  sett 
up  impedimenta  (formalities,  delays,  taxes)  or  to  encourage  the  vicious 

1  See  M.  Haotiou,  Pwncxms  vt  wore  fcbuc  <sd  ed.  F«fe,  191*).  Appeato 

804,  806. 
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act  in  setting  up  advantages  (prizes,  remissions) .  It  also  suffices  that  the 
law  turns  away  from  action  which  morals  merely  counsels,  or  that  it 
impels  toward  the  commission  of  what  morals  calls  imperfection:  In  each 
of  these  ways  the  moral  ideal  is  being  checked.  Other  laws  are  immoral 
by  contradicting  the  principles  of  “institutional  morals,”  being  that  part 
of  morals  which  governs  the  natural  social  structures;  2  such  are  the  laws 
admitting  a  free  union  instead  of  or  besides  marriage,  or  those  ignoring 
the  authority  of  parents  over  their  children.  Finally,  there  are  the  laws 
that  are  immoral  by  attacking  the  principles  of  political  morals:  Op¬ 
pressive  laws  which  under  the  pretext  of  the  good  of  the  community  or 
the  state  deprive  individuals,  nationals  or  aliens,  of  their  essential  lib¬ 
erties,  such  as  the  right  to  marry  or  not  to  marry;  or  partial  laws  which 
violate  distributive  justice  to  the  detriment  or  in  favor  of  a  fraction  of 
the  public  (party,  class,  race,  or  any  social  category  whatever). 

Most  of  the  time,  no  doubt,  the  legislator  enacting  an  immoral  rule 
believes  it  to  be  moral.  But  it  also  happens  that  he  thinks  he  will  be  able 
to  attain  a  certain  goal  of  the  public  good,  for  instance,  an  addition  of 
power  for  the  state,  without  having  to  concern  himself  with  the  moral 
value  of  the  means,  or  by  persuading  himself  that  every  useful  means 
is  necessarily  moral.  This,  precisely,  is  the  amoral  or  immoral  concep¬ 
tion  of  politics  in  its  repercussion  upon  the  law. 

247.  Confusions  to  Be  Avoided  in  Appraising  the  Immoral  Character 
of  Laws.  But  one  must  understand  the  assumption  correctly,  and  not 
qualify  as  “contrary  to  morals”  a  policy  or  a  law  that  would  not  merit 
that  reproach.  Everything  permitted  by  morals,  whether  as  being  in¬ 
different  by  its  object  or  on  the  ground  of  a  capacity  for  choice  left  to 
the  individual,  need  not  necessarily  receive  the  consecration  of  the  law. 
It  is  the  right  and  the  duty  of  the  legislator  to  declare  illicit  the  morally 
indifferent  act  which  under  the  circumstances  would  be  prejudicial  to 
the  public  good.  By  virtue  of  that  very  prohibition,  the  morally  indif¬ 
ferent  act  becomes  morally  bad,  for  the  act  contrary  to  the  public 
good,  denounced  as  such  by  a  law  charged  with  watching  over  the  public 
good,  is  from  the  outset  an  immoral  act.®  In  the  same  way,  a  capacity 
to  act  which  morals  sanctions  but  which  under  the  circumstances  would 
be  prejudicial  to  the  public  good  could  be  legitimately  suppressed  by  a 
law,  and  that  suppression  would  be  binding  even  in  conscience. 

On  stronger  grounds,  one  must  not  call  legislation  immoral  that 
would  regulate  the  rights  of  everyone  toward  other  private  persons,  or 

aOn  “institutional  morals,”  see  supra,  nos.  114  and  209. 

*See  supra,  no.  242. 


general  theory  of  law  459 

toward  the  state  as  functioning  for  the  good  of  th*  » 
rather  than  nf  tha  nVkt  5  !y  8000  01  “e  tota*  community 

rattier  than  of  the  right  of  everyone  taken  in  isolation.  There  will  ner- 

haps  result  from  such  regulation  some  diminution  of  the  right  0fX?ne 
correlative  to  an  augmentation  of  the  right  of  the  other  But  there  i" 
nothing  immoral  m  that  modification,  because  morals  itself  preset 
the  subjection  of  the  particular  good  to  the  general  good  (moral  virtS 
of  legal  justice) ;  provided,  however,  that  the  law  leave  the  particular 
person  favored  by  its  disposition  free  to  renounce  the  advantage  or  in 
other  ways  to  reestablish  the  equilibrium.  For  the  solutions  of  the  public 
good  are  not  incompatible  with  practicing  the  virtues  of  moderation  and 
equity;  the  contrary  is  true.5 


248.  The  Law  Is  N ot  Bound  to  Consecrate  Every  Rule  oj  Morals  Is 
this  to  say  that,,  everywhere  and  always,  where  morals  commands  or 
forbids,  the  law  is  under  an  obligation  to  follow  and  sanction  the  pre¬ 
scription  of  morals?  Not  at  all.  The  prohibition  of  contradicting  does  not 
involve  the  obligation  of  sanctioning;  and  the  public  good,  which  is  not 
compatible  with  any  kind  of  immoral  law,  does  not  necessarily  require 
the  intervention  of  a  law  in  order  to  compel  respect  for  morals.  No  doubt 
every  virtuous  act  is  useful,  every  vicious  act  is  harmful,  not  only  to  its 
author  but  to  the  entire  community,  inasmuch  as  it  contributes  to  the 
formation  of  a  public  environment  either  virtuous  or  vicious.  Such  an 
environment  could  indeed  result  only  from  the  acts  of  particular  indi¬ 
viduals,  who  always  originate  what  is  public.  But  the  question  is  not 
whether  the  practicing  of  every  virtue  and  every  vice  influences  the 
public.  The  question  is  whether  it  is  good  for  the  public  that  every  virtue 
give  rise  to  a  legal  imperative,  every  vice  to  a  censure  or  repression.  Now, 
in  the  first  place,  morals  imposed  under  threat  of  compulsion  no  longer 
is  morals.  Objectively,  materially,  the  precept  will  perhaps  be  obeyed 
and  morals,  in  this  sense,  satisfied.  But  by  reason  of  the  compulsion  and 
inasmuch  as  the  obedience  is  due  only  to  the  compulsion,  the  observance 
of  the  rale  has  lost  all  moral  value.  Hence  one  may  ask  if  a  law  serves 
the  public  good  when  its  intervention  has  the  effect  of  sacrificing  the 
subjective  to  the  objective  element  in  morals,  in  short,  of  suppressing 
morality  under  color  of  saving  morals. 

249.  The  “Discipline  oj  the  Laws”  and  Virtue.  To  be  sure,  one  may 
invoke  the  necessity  of  a  “discipline”  for  the  perfection  of  virtue,  and 

*  See  supra,  no.  238. 

*  This  preoccupation  may  even  be  translated  into  law  by  the  laying  down  of  a 
“natural  obligation”;  on  this  point,  see  J.  Dab  nr,  La  philosophy  be  I’om 
juMDiQTTE  posrrae  nos.  186  and  187,  pp.  628  and  632. 
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the  educational  action  of  laws  which  would  engender  a  habit  favorable 
to  the  spontaneous  fulfillment  of  duty.6  But  that  is  a  matter  of  experi¬ 
ence,  depending  upon  the  mentality  of  peoples.  In  fact  it  often  happens, 
especially  in  our  modern  times,  that  the  result  of  the  intervention  is 
rather  negative.  When  virtue  claims  to  impose  itself  by  force,  if  only 
by  the  force  of  a  law,  it  runs  the  risk  of  arousing  a  state  of  mind  hostile 
to  the  law  and  to  virtue,  which  is  a  pity  both  for  morality  and  for 
legality:  In  such  a  case,  a  moralizing  law  becomes  in  all  respects  de¬ 
moralizing.7  No  doubt,  again,  the  effect  of  every  law,  including  every 
civil  law,  is  to  render  men  good  not  only  inasmuch  as  they  obey  that 
law  (for  it  is  virtuous  to  obey  a  just  law)  but  also  inasmuch  as  it  im¬ 
poses  upon  them  what  the  public  good  prescribes.8  But  it  does  not 
follow  that  a  law,  or  at  least  a  civil  law,  is  qualified  to  repress  all  vices 
and  to  command  actions  fulfilling  all  virtues.  It  is  incumbent  upon  moral 
laws  to  render  man  good  as  regards  all  virtues  because  their  competence, 
in  matters  of  virtue,  is  direct  and  general.  As  to  civil  laws,  “bearing  upon 
the  governance  of  commonwealths,”  9  their  moralizing  effect  is  limited 
to  the  virtue  which  concerns  the  public  good,  to  wit,  legal  justice.  Civil 
laws  render  men  good  as  regards  the  virtue  of  legal  justice,  the  require¬ 
ments  of  which  they  show  them  and  make  more  precise,  at  least  to  the 
extent  of  what  they  are  in  a  position  to  obtain  from  the  subjects  and 
therefore  to  impose  upon  them.  Thus  civil  laws  do  not  even  render  men 
good  as  regards  the  totality  of  legal  justice;  they  render  them  good  as 
regards  that  justice  only  according  to  the  possible,  taking  account  of  the 
moral  level  of  the  people,10  the  state  of  public  opinion,  and  the  principle 
of  efficiency  proper  to  the  civil  law.  Again,  what  matters  from  our  point 
of  view  is  less  the  effect  of  a  law  than  its  end;  or,  if  one  prefers,  the 
effect  can  be  legitimately  pursued  only  within  the  framework  of  the  end. 
Now  the  end  of  civil  laws  is  not  immediately  to  moralize  man;  it  is  to 
procure  the  public  good,  that  is  to  say,  an  environment,  an  intermediary 
good,  and  moreover  an  effective  public  good,  therefore,  one  calculated 
by  the  standard  of  realities.11 

6  See  in  this  sense  St.  Thomas,  Summa,  la  Ilae ,  qu.  95,  art.  1  ad  resp .  .  .  . 
Cf.  qu.  92,  art.  1  ad  1,  referring  to  Aristotle:  .  .  . 

7  This  is  well  noted  by  St.  Augustine  in  a  passage  reported  in  Summa,  la  Ilae , 
qu.  91,  art.  4  ad  resp ,  {quarto).  See  also  the  citation  m/ro,  n.  9. 

8  See  St.  Thomas,  op.  dt.  la  Ilae ,  qu.  92,  art.  1  ad  resp. 

*  St.  Augustine,  quoted  and  approved  by  St.  Thomas,  op.  dt.  Ia  Ilae ,  qu.  96, 
art.  2  ad  3 :  ... 

10  On  this  last  point,  see  St.  Thomas,  op.  dt.  Ia  Ilae ,  qu.  96,  art.  2  ad  resp.; 
Ila  Ilae ,  qu.  77,  art.  1  ad  resp. 

“See  in  this  sense,  on  the  whole,  St.  Thomas,  op.  dt.  Ia  llaey  qu.  96,  art,  3 
ad  resp.;  qu.  98,  art.  1  ad  resp.  Equally,  Barbeyrac,  Discours  sur  la  permission  des 
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2  so.  The  Law  and  the  Ideal  Type  0}  the  Family .  The  same  maxim 
must  guide  the  laws  in  the  elaboration  of  the  legal  regime  of  the  natural 
groups,  particularly  the  family.  For  instance,  institutional  morals  is  not 
content  with  just  any  marriage  implying  a  certain  stability,  as  a  rule 
for  the  union  of  sexes;  its  ideal  is  that  of  the  one  and  indissoluble  mar¬ 
riage,  which  alone  perfectly  realizes  the  individual  and  familial  ends  of 
marriage.  But  how  can  one  expect  the  laws  to  escape  from  realities  where 
the  mores  are  not,  or  not  yet,  at  the  height  of  this  ideal  —  to  proscribe 
polygamy  among  polygamous  peoples,  to  restore  the  indissolubility  of 
marriage  among  peoples  accustomed  to  divorce?  Has  the  Church  not 
taken  centuries  to  make  the  barbarian  peoples  accept  its  matrimonial 
legislation,12  to  abolish  slavery  (encouragement  of  emancipations  K  to 
extirpate  the  scourge  of  private  wars  (institution  of  the  Truce  of  God)? 
Before  commanding  in  an  imperative  manner  by  its  legislation,  the 
Church  recommended,  preached,  educated,  often  compromised  with 
the  “hardness  of  hearts.” 


2 si.  The  Capacity  0}  Morals  for  “ Ordination  to  the  Public  Good 
The  problem  of  the  relations  between  law  and  morals  finds  its  definitive 
answer  in  the  following  formulation:  The  jurist  will  retain  only  those  of 
the  rules  of  morals  whose  consecration  or  confirmation  by  the  law  will 
in  fact  under  the  circumstances  be  found  useful  to  the  public  good  and 
practicable  with  regard  to  the  technical  equipment  of  the  jurist.  On  the 
one  hand,  none  of  the  divisions  or  parts  of  morals,  none  of  its  rules  or 
its  virtues,  is  excluded  from  the  possibility  of  consecration:  on  the 
other,  the  latter  will  take  place  only  as  far  as  the  public  good  in  the 
particular  case  will  derive  an  advantage  from  it  andthe  technique  will 
oppose  no  obstacle  to  it.  The  capacity  for  “ordination”  to  the  public 
good  in  its  different  forms— political  public  good  where  the  state  is 
concerned,  social  public  good  where  the  community  embraced  within 
the  framework  of  the  state  is  concerned  —  this  is  the  first  essential 
condition  of  the  “subsumption”  of  morals  into  law.18  This  first  condi¬ 
tion,  indeed,  implies  the  second,  relating  to  technique,  for  a  rule  tech¬ 
nically  inapplicable  and  hence  useless  mil  very  rarely  be  advantageous 
to  the  public  good.  It  will  have  been  noted  that  the  criterion  us  Botordy 
conformity  to  the  public  good  of  the  attitudes  to  be  required  of  the 


lots,  in  2  Ptotendobf,  Les  dewots  de 

beyrac,  new  ed.,  Amsterdam,  1756)  *9*  ei  W*  ^bo  Pbu  Meyxan,  J 

2°3“On  this  patience  of  the  Church,  see  A.  Esacem,  I*  mmug*  *»  BMW  canon- 
iQtm  (2d  ed.  by  G£nestal),  2  vois.  passim.  .  t  3-  r--.  ,  Qn  thb 

“  See  St.  Thomas,  Summa,  la  Hoe,  qn.  96,  art.  3  *  ; 

distinction  between  the  political  and  the  social,  see  *37* 
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subjects,  but  also  and  above  all  conformity  to  the  public  good  of  the 
intervention  of  a  law  prescribing  for  the  subjects  such  attitudes,  even 
if  these  conform  to  the  public  good.  Besides  the  content  of  a  law,  the 
very  principle  of  its  intervention  must  therefore  be  considered. 


Section  2.  Justice  as  the  Normal  Matter  of  the  Legal  Rule 

252.  The  Moral  Precepts  Susceptible  of  Consecration  by  the  Law. 
What,  then,  are  the  moral  precepts  that  may  be  ordained  for  the  public 
good  by  the  intermediary  of  the  laws?  Here  political  prudence  comes 
in,  and  especially  legislative  prudence,  whose  role  is  precisely  that  of 
discerning  solutions  most  adequate  to  the  circumstances  of  times,  places, 
and  cases.  Although  these  solutions  are  variable  in  concrete  cases,  it  is 
not  impossible  to  assign  to  the  work  of  prudence,  if  not  an  inflexible 
method,  at  least  a  marching  order  of  general  though  provisional  value. 

Among  the  rules  of  morals,  the  jurist  constructing  civil  laws  will  at 
the  outset  introduce  a  distinction  between  the  rules  governing  relation¬ 
ships  with  others  and  the  rules  regarding  duties  toward  God  and  toward 
one’s  self.  On  the  one  hand,  the  duties  toward  God  and  the  duties 
toward  oneself  exist  independently  of  any  form  of  social  life;  on  the 
other  hand,  the  legal  rule  is  a  social  rule,  and  therefore  one  presuppos¬ 
ing  other  persons.  It  is  clear  that  the  public  good,  the  end  of  the  legal 
rule,  is  more  directly  concerned  with  the  relationships  between  men 
than  with  the  relationships  of  man  with  God  or  his  conduct  toward 
himself.  These  latter  spheres  of  duties  can  affect  the  public  only  in¬ 
directly,  incidentally.1  Now  logic  commands  one  to  apply  one’s  self  in 
the  first  place  to  what  makes  up  the  direct  and  immediate  subject 
matter  of  the  law,  unhampered  by  any  ulterior  view  of  the  “incidental” 
matter. 

In  the  second  place,  the  jurist  will  distinguish  among  the  moral  rules 
governing  the  relationships  among  men  those  implying  something  due 
which  is  capable  of  exaction:  The  debt  of  justice  in  its  three  forms, 
commutative,  distributive,  and  legal,  and  also  the  debts  that  may  be 
called  familial,  between  spouses,  between  parents  and  children,  and 
between  relatives,  in  which  the  necessary  institution  of  the  family  con¬ 
sists.  As  for  moral  prescriptions  other  than  those  of  justice,  the  measure 
of  interest  the  jurist  accords  them  will  depend  on  the  degree  of  their 
proximity  to  justice:  A  closer  interest  for  the  annexed  virtues  of  justice, 
by  reason  of  their  analogy  to  the  principal  virtue;  a  more  remote  inter- 

1  See  supra ,  nos.  70-73. 
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est  where  the  ground  of  the  debt  decreases  or  disappears,  as  in  the  case 
of  beneficence  and  liberality. 


253-  Justice  as  the  Precept  Most  Obviously  Fit  jor  Consecration. 
On  several  grounds,  justice  is  somehow  the  natural  subject  matter  of 
the  legal  system.  First,  because  fulfillment  of  the  moral  dutv  of  justice 
is  most  indispensable  to  the  public  good.  As  for  injustice  among  private 
persons,  it  is  in  reaction  to  this  “common  evil”  that  the  concept  of  a 
public  good  was  born  in  which  the  first  element  is  order  and  peace 
guaranteed  by  the  force  of  the  community  organized  in  the  state.  At  all 
times  justice  has  been  placed  in  the  first  rank  of  that  ratio  qua  socictas 
hominum  inter  ipsos  et  vitae  quasi  communitas  continetur*  2  The  state 
would  fail  in  its  mission,  the  public  good  would  not  be  realized,  if 
justice  between  individuals  was  not  respected.3  What  about  legal 
justice  and  distributive  justice?  Here  the  question  does  not  even  arise. 
Legal  justice  is  the  virtue  most  necessary  to  the  public  good  precisely 
because  its  object  is  the  public  good  (of  the  state  or  of  the  public).  It  is 
in  legal  justice  that  law  and  morals  meet  so  closely  as  almost  to  merge. 
Is  not  the  object  of  the  moral  precept  of  legal  justice  that  which  is  fixed 
by  a  law?  The  same  goes  for  distributive  justice.  The  state  may  well 
produce  the  most  abundant  public  good  and  yet  its  effort  will  turn  into 
civil  war,  that  is,  public  evil,  if  it  distributes  it  contrary  to  equity. 
Neither  is  it  conceivable  that  a  civil  law  could  depart  from  dis¬ 
tributive  justice,  because  the  latter  is  the  moral  norm  to  which  the 
rulers,  the  authors  of  the  civil  law,  are  subject  in  their  professional 
capacity. 

It  is  true  that  the  two  justices,  commutative  and  distributive,  which 
refer  to  the  particular  good,  are  like  every  particular  virtue  subordinate 
to  legal  justice,  which  is  qualified  to  regulate  the  content  thereof,  that  is 
to  say,  the  particular  right  of  everyone,  according  to  the  requirements 
of  the  public  good.  But  that  subordination  is  not  the  work  of  civil  laws. 
It  results,  as  has  been  said,4  from  morals  itself,  which  demands  the 
subordination  in  the  temporal  order  of  the  particular  [private]  good  to 
the  public  good  so  that  on  this  point  the  harmony  between  the  two 
rules  is  complete. 

*  [Reason  by  which  society  among  men  and,  as  it  were,  the  community  of  life 
is  held  together.] 

2  Cicero,  De  opticus  i,  7,  20;  still  other  passages  are  reported  by  F.  Sejck, 
op.  til.  46,  n.  1. 

8  See  St.  Thomas,  op.  tit.  Ia  Hae,  qu.  96,  art.  2  ad  resp.,  m  fine:  .  ,  .  ;  also 
ad  1.  See  also  la  Hoc,  qu.  95,  art.  1  ad  resp ^  ...  ;  ta  Hue,  qu.  98,  art.  x  ad  respn 
.  .  .  ;  Ha  Ilae ,  qu.  77,  art.  1  ad  resp.:  .  .  . 

4  See  supra ,  no.  242. 
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254.  Exceptional  Rectification  of  the  Two  Particular  Justices  on  the 
Ground  of  Legal  Justice.  Yet  it  would  be  a  mistake  to  believe  that  the 
solutions  given  by  commutative  and  distributive  justice  on  the  basis  of 
the  individual  right  alone  would  always  or  even  frequently  call  for 
rectification  on  the  ground  of  legal  justice.  Not  only  is  there  no  neces¬ 
sary  opposition  between  the  public  good  and  the  particular,  justices,  but 
such  opposition  is  also  relatively  rare.  The  public  good  in  application 
will  on  the  contrary  demand  respect  for  the  particular  justices.2 * * 5  It  must 
not  be  forgotten  that  individuals  are  the  beginning  and  the  end  of  the 
state  and  the  public  good  —  that  one  must  therefore  start  from  them 
as  one  must  finally  revert  to  them.  That  is  why  on  the  methodical  level 
the  jurist  constructing  the  law  will  at  once  proceed  to  the  solutions  of  par¬ 
ticular  justice:  Commutative  for  the  relationships  among  private  per¬ 
sons,  distributive  for  what  is  due  to  the  citizens  from  the  state,  thus 
consecrating  the  particular  right  a  priori  according  to  the  title  of  each 
one  considered  individually.  Nor  will  any  rectification  whatever  be 
operative  on  the  ground  of  the  public  good  except  where  proof  has  been 
made  beyond  any  doubt  that  the  consecration  of  the  right  of  the  indi¬ 
vidual  according  to  the  standard  of  particular  justice  either  involves 
positive  damage  to  the  public  good  in  the  special  case  or  does  not  permit 
the  attainment  of  an  advantage  remotely  compensating  the  evil  inherent 
in  any  rectification  of  justice. 

Therefore,  when  it  is  recommended  that  the  jurist  take  justice  in  its 
three  forms  for  the  basic  matter  of  his  rules,  it  is  appropriate  to  make 
this  more  precise  by  the  following  complementary  distinction.  In  the 
relationships  between  private  persons,  the  justice  primarily  to  be  con¬ 
sidered  is  commutative  justice;  in  what  concerns  the  rights  of  citizens 
against  the  state,  it  will  be  distributive  justice  —  the  domain  of  legal 
justice  being  provisionally  limited  to  the  obligations  of  the  citizen 
toward  the  state  (societal  justice).  Legal  justice  as  general  justice 
which  governs  the  other  virtues,  including  the  two  particular  justices, 
will  be  called  upon  only  secondarily,  after  demonstration  of  the  insuffi¬ 
ciency  of  the  solutions  of  the  particular  justices  with  respect  to  the 
public  good.  Ordinarily,  the  public  good  is  best  served  when  every  one 
of  the  members  of  the  public  sees  what  constitutes  his  own  right  conse¬ 
crated  in  the  most  exact  manner. 

2 55*  Special  Structural  Adaptability  of  Justice  for  the  Legal  Ride . 
Justice  is  the  preferred  matter  of  the  legal  order  for  a  second  reason, 

which  has  to  do  with  its  particular  structure.  Indeed,  justice  is  distin¬ 

guished  by  the  characteristics  of  objectivity,  externality,  and  clarity, 

5  See  supra ,  no.  148. 
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which  render  it  eminently  adaptable  for  the  legal  imperative.  On  the 
one  hand,  unlike  the  virtues  which  relate  to  the  passions,  justice  gov¬ 
erns  the  action  of  the  subject  relative  to  the  right  of  another.8  Now  to 
decree  respect  for  the  right  of  another,  and  at  the  same  time  to  assure 
the  execution  of  that  precept,  is  undoubtedly  less  difficult  than  to  fore¬ 
see  and  prescribe  the  environment  conducive  to  virtue  in  the  matter  of 
passions.  No  civil  law  could  reach  them  except  in  acts  that  translate 
them  outwardly,7  whereas  operative  action — of  commission  or  omis¬ 
sion —  alone  suffices  to  satisfy  justice,  at  least  materially.  Moreover, 
the  object  of  justice,  to  wit,  the  right  of  another,  is  a  thing  given  in 
external  reality,  while  the  virtues  regulating  the  passions  have  their  seat 
in  the  subject  himself.  By  reason  of  this  objectivity,  the  solution  of 
justice  has  general  validity,  like  the  legal  rule,  obligating  everybody 
uniformly,  without  distinction  according  to  the  subject  who  is  under 
obligation,  while  the  just  measure  in  respect  to  passions  is  a  matter  of 
the  "special  case,  depending  upon  individual  situations  and  circum¬ 


stances.  ,  ,  .  .  , 

On  the  other  hand,  unlike  the  other  virtues  ad  alterum,  justice  shows 
the  peculiarity  of  clear  determination  as  to  persons  and  things.  Its 
beneficiary  is  the  determinate  person,  individual  or  collectivity,  m 
whom  the  right  exists;  the  debtor  is  either  everybody  or  such  and  such 
an  individual  or  collectivity.  Similarly,  the  object  of  the  right  is  deter¬ 
mined  or  determinable:  Such  and  such  a  thing,  service,  or  attitude;  that 
alone  is  someone’s  due  because  it  alone  is  “his  own.”  Now  agam  this 
clarity  lends  itself  to  the  logical  and  precise  mechanism  of  the  leg^  rule. 
True,  the  determination  is  far  from  being  as  perfect  in  the  two  justices 
of  the  political  order,  legal  and  distributive  justice,  as  m  commutative 
justice.  There  is  some  leeway  in  the  appraisal  of  ***  »*»  to  the 
state  and  the  public  (legal  justice)  or  whatis  cnung ;  to 
the  distribution  of  the  public  good  (distributive  juste) . 
the  principles  according  to  which  prutoce  mustmakethec^rrte 
determination  are  outlined  in  an  objective  manner. £ 
reason  of  being  of  the  state  and  of  the  laws  to  lay  down  terms  for  the 
oSl  mdetinmacy  of  all  that  falls  within  the  political. 

25<S.  Like  the  Legal  Duty,  the  Duty  of  Justke 
Justice  is  the  obvious  matter  of  the  legpi  order  ’ 

65  * Even  in  commutativejmtice, *k£dT set 
more  delicate  when  the  value  at  stake  is  ot  a  ®onu' 
supra,  no.  9 3* 
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wit,  that  the  debt  of  justice  is  capable  of  being  exacted.  Because  its 
object  is  the  right  of  another  and  that  right  of  another  is  its  holder’s 
own,  he  has  the  right  to  exact  respect  for  it  if  need  be  by  force.  Morally, 
by  its  nature,  justice  implies  the  right  to  repel  unjust  aggression:  This 
is  the  case  of  vindication  which  may  be  permissible  and  sometimes  is  a 
virtue,  according  to  the  circumstances.9  Now,  similarly,  by  its  nature 
the  legal  rule  is  capable  of  exaction  and  proceeds  by  way  of  compulsion: 
What  is  required  by  the  public  good  or  decided  upon  in  conformity  with 
it  calls  for  being  carried  out,  voluntarily  or  by  force.  Thus  when  the 
law  takes  over  on  its  account  the  moral  precept  of  justice,  the  compul¬ 
sion  with  which  it  accompanies  it  does  not  constitute  an  innovation. 
Especially  as  regards  commutative  justice,  the  consecration  of  a  law 
does  nothing  but  replace  the  very  insufficient  (and  for  the  public  good 
deadly)  mode  of  private  compulsion  with  the  regulated  mode  of  public 
compulsion.  The  change  touches  only  the  form  of  compulsion  and  not 
its  principle.  Contrariwise,  the  moral  duties  incapable  of  exaction  are 
as  such  repugnant  to  compulsion,  which  is  foreign  to  them  and  even 
denatures  them.  Beneficence  and  liberality  imposed  by  compulsion  re¬ 
main  benefits  materially;  they  have  lost  their  character  of  virtuous 
acts.  It  requires  precisely  a  basis  in  legal  justice  to  render  legitimate  a 
command  which  makes  them  —  on  this  new  ground  —  capable  of 
exaction. 

257.  The  Law  and  the  Annexed  Virtues  of  Justice ,  Especially  Faith 
in  Promises .  By  the  very  reason  of  their  participation  in  justice,  the 
annexed  virtues  of  justice,10  at  least  those  among  them  which  embody 
more  fully  the  objective  structure  of  justice,  participate  in  the  aptness 
of  their  principal  virtue  for  legal  consecration.  What  we  have  here 
especially  in  mind  is  faith  in  promises.  Not  only  does  the  party  who 
violates  his  promise  offend  the  other  contracting  party  to  whom  he  owes 
his  pledged  faith,  but  also  all  social  life  is  impossible  if  promises  made 
are  not  kept  at  all.  Confidence  and  credit  have  their  sole  basis  in  faith; 
and  faithlessness  in  promises  is  undoubtedly  as  damaging  to  the  public 
good  as  are  attacks  against  the  right  of  another.11  From  that  side,  the 
situation  is  clear:  The  intervention  of  the  laws  to  sanction  faith  in 
promises  is  not  only  justified  but  required.  From  the  side  of  formal 
realization  of  the  intervention,  the  situation  is  no  less  clear.  The  object 
of  faith  in  promises  can  be  “grasped”  quite  as  much  as  the  object  of 

&  See  St.  Thomas,  op.  dt.  Ha  IIaet  qu.  108,  art.  1  ad  4:  the  purely  personal 
insult  must  be  borne  patiently  si  expediat —  according  to  the  circumstances. 

10  On  the  virtues  annexed  to  justice,  see  generally  supra ,  nos.  222-224. 

n  See  St.  Thomas,  op.  dt.  lla  Hat ,  qu.  109,  art.  3  ad  1 :  ...  See  also  qu.  114, 
art.  2  ad  1. 
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?  °f  commutativejustice  —  even  more  so,  for  the  promise  has 
formally  determined  it.  The  only  difference  is  in  respect  to  exaction 
Contrary  to  what  is  due  m  justice,  what  is  promised  to  another  is  not 
coming  to  him  as  something  that  belongs  to  him,  directly  or  bv  equiva¬ 
lent,  hence  the  strict  exaction  of  justice  cannot  enter  the  arena.31’  Yet 
faith  m  promises  is  so  much  required  by  the  public  good  that  one 
should  not  be  astonished  to  see  the  laws  confer  upon  it  the  capabilitv 
of  exaction  which  it  does  not  of  itself  possess.  In  that  manner,  the  moral 
debt  of  honesty,  which  engenders  faith  in  promises,  is  transformed  into 
a  legal  debt,  which  may  henceforth  be  exacted  on  the  ground  of  legal 
justice. 


2 58-  The  Law  and  the  Constituent  Principles  of  the  Family .  Lastly, 
among  the  moral  principles  whose  place  is  marked  in  the  law,  there  are 
to  be  counted  the  constituent  rules  of  the  family,  the  rules  which  define 
the  family  as  an  institution.  Family  relationships  —  between  spouses, 
between  parents  and  children,  even  between  relatives  —  bear  a  double 
aspect  according  to  whether  they  are  viewed  from  within  or  from  with¬ 
out.  Seen  from  their  inner  or  intimate  side,  family  relationships  belong 
above  all  to  that  part  of  morals  which  governs  sentiments  and  acts 
resulting  from  sentiments.  In  the  first  rank  of  these  sentiments  we  find 
love,  a  special  love  of  familial  character,  which  is  further  differentiated 
according  to  the  diverse  psychological  and  moral  categories  of  conjugal 
love,  paternal  and  maternal  love,  filial  love,  fraternal  love,  etc.  But  the 
law  is  powerless  with  respect  to  the  duty  of  love  and  even,  to  a  degree, 
the  duty  of  familial  piety  inasmuch  as  it  involves  love.1®  Contrariwise, 
with  regard  to  the  traits  by  which  the  family  is  set  apart  as  an  institu¬ 
tion  and  which  belong  to  the  institutional  part  of  morals,  the  power¬ 
lessness  of  the  law  disappears.14  It  is  not  impossible  for  a  law  to  decree 
that  only  the  legitimate  union,  that  is,  marriage,  shall  be  endowed  with 
legal  effects;  that  this  union  shall  be  one  and  indissoluble,  at  least  in 
principle;  that  it  shall  entail  reciprocal  duties  of  cohabitation,  faithful¬ 
ness,  aid,  and  support;  that  parents  ought  to  give  their  children  during 
their  formative  period  nourishment  and  education;  that  children  in  turn 
are  under  the  obligation  of  docility;  that  the  family  group  shall  have  a 
head,  the  husband  and  father,  charged  with  authority  —  and  respon¬ 
sibility —  toward  his  wife  and  children,  —  all  this  according  to  the 
moral  conceptions  prevalent  in  the  people  under  contemplation. 

To  what  extent  do  the  constituent  principles  of  the  law  of  domestic 

“  See  supra,  no.  224  and  note  33* 

“  Concerning  familial  piety,  annexed  to  justice,  see  supra,  no.  223* 

14  On  this  distinction,  see  supra,  no.  94. 
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relations  approach  the  type  of  justice?  In  the  absence  of  justice  toward 
the  family  as  a  body  (because  the  family,  while  forming  a  group  and  a 
community,  is  not  a  moral  person),15  it  is  not  forbidden  to  speak  of  a 
sort  of  justice  between  spouses,  which  gives  them  rights  that  may  be 
exacted  from  one  another,  or  a  sort  of  justice  between  parents  and 
children,  which  makes  them  creditors  (or  debtors)  of  education,  nour¬ 
ishment,  docility,  etc.16  But  this  matters  little  from  our  point  of  view. 
It  is  enough  that  the  constituent  principles  of  the  family  evidently 
concern  the  “public.”  Now  it  may  be  affirmed  beyond  doubt:  The 
family  concerns  the  public  good  at  least  as  much  as  it  concerns  justice, 
as  clearly  and  as  closely.  Is  the  family  not  one  of  the  bases  of  the  social 
and  political  order  of  a  country?  Is  it  not  the  root  of  life,  and  thus  of 
peoples  and  states?  Does  one  not  find  it  omnipresent,  actively  and 
passively,  with  regard  to  the  particular  individuals  who  are  subjects  of 
justice?  That  is  why  the  law  will  at  once  come  to  the  aid  of  the  familial 
institution,  as  it  comes  to  the  aid  of  individuals  in  commutative  and 
distributive  justice,  and  of  the  state  and  the  public  in  legal  justice. 

2$g .  Yet  the  Normal  Order  of  Consecration  Is  Subject  to  Derogation . 
It  is  granted,  again,  that  these  interventions  of  the  law  take  place  not 
directly  in  favor  of  justice,  or  in  favor  of  the  family,  but  inasmuch  as 
these  values  —  and  their  legal  protection  itself  —  effectively  realize  the 
public  good  in  the  circumstances,  and  on  the  condition  also  that  the 
intervention  should  not  be  technically  incapable  of  realization.  Such 
being  the  point  of  view  of  the  jurist,  it  is  possible  that  the  marching 
order  outlined  above  in  a  theoretical  manner,  starting  de  eo  quod 
plerumque  fit,h  must  undergo  certain  derogations  in  practice.  Thus 
some  moral  rules  that  would  normally  require  the  consecration  of  the 
law  might  have  to  go  without  it,  while  others  which  normally  would  not 
require  it  would  have  to  obtain  it. 

There  could  be  no  question  here  of  drawing  up  a  systematic  list  of 
these  exceptional  cases,  their  general  theory  having  been  presented. 
Let  us  confine  ourselves  to  some  suggestions,  limited  to  the  law  of 
private  relations,  since  in  the  relationships  of  the  political  order  the 
rule  of  the  law  itself  undertakes,  by  order  of  morals,  to  determine  the 
requirements  of  legal  and  distributive  justice. 

260.  Cases  Where  the  Law  Abstains  from  Consecrating  Justice .  It  has 
already  been  observed,  with  supporting  examples,  how  commutative 

18  See  supra,  no.  229. 

16  See  in  this  sense  G.  del  Vecchio,  La  justice  §  12,  in  Justice,  Droit,  Etat,  pp. 
62-63. 

b  [From  what  happens  in  most  cases.] 
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^ufally  so  its  ““«»  with  in  promises)  often  enoueh  ha>! 
onT^K?  be-f°re  “°re,or  Iess  urSent  considerations  of  the  social 
?01’,  psycholoSical  <sucI»  ^  the  concern  for 
security).  Even  m  morals,  general  justice  normally  prevails  over 
particular  justtce.  But  there  is  another  set  where  the  law  foreeoes 
sanctioning  commutative  justice.  Either  it  refers  for  the  determination 
of  their  respective  rights  to  the  regulation  agreed  upon  between  the 
interested  parties  although  this  may  not  always  conform  to  natural 
justice.  Or  again  it  leaves  the  field  free  to  individual  activities,  where 
these  usually  work  spontaneously  in  the  direction  of  justice,1^  or  where 
political  prudence  or  the  insufficiency  of  legal  equipment  makes  it  advis¬ 
able  to  tolerate  them  wholly  or  in  part  even  though  they  are  unjust.2" 


261.  Cases  Where  the  Law  Goes  Beyond  the  Framework  of  Justice, 
Also,  contrariwise,  the  law  pushes  beyond  commutative  justice,  sanc¬ 
tioning  moral  rules  other  than  the  rule  of  justice.  It  draws  first  of  all 
upon  those  virtues  ad  alterum,  annexed  to  justice,  where  the  debt  is 
but  moral:  Not  only  fidelity  to  the  pledged  word,  which  is  as  indis¬ 
pensable  to  social  life  as  is  strict  justice,  but  also,  for  instance,  gratitude 
and  sometimes  beneficence  and  liberality.21  So-called  “social  legisla¬ 
tion”  is  full  of  precepts  imposing  obligations  upon  employers  to  which 
on  the  part  of  the  workers  no  strict  right  corresponds  and  which  often 
fall  within  gratuitous  assistance.22  But  these  virtues  are  eminently 
“social,”  more  social  in  certain  respects  than  justice.  For  if  justice  is 
the  necessary  condition  of  life  in  society  in  rendering  to  each  his  own. 
the  social  virtues,  by  their  disinteresed  altruistic  character,  positively 
tighten  the  social  bond.  Hence  it  will  be  seen  that  the  law,  concerned 
with  concord  and  fraternity  among  the  members  of  the  group,  is  led  to 
promulgate  statutes  “of  social  solidarity,”  where  the  required  attitudes 
become  a  matter  of  legal  justice  by  reason  of  their  “ordination”  for  the 
public  good.23  Furthermore,  social  relations  do  not  exist  solely  between 

17  See  supra ,  nos.  147  et  seq.;  also  nos,  1 14-122.  This  is  why  certain  natural  law 
writers  such  as  Meyer,  Institutiones  juris  xaturaos  92  ft  seq.,  104  et  seq., 
speak  of  combining  natural  law  with  the  conveniences  of  the  general  good. 

*8  See  supra ,  nos.  156-159. 

19  See  supra,  no.  160. 

“See  supra,  nos.  161  et  seq . 

21  See  supra ,  no.  224, 

“This  is  so  even  if  one  accepts  the  idea  of  the  [industrial]  enterprise  as  a  com¬ 
munity  or  institution.  Even  within  the  frame  of  that  conception  there  are  acts  of 
assistance  beyond  the  requirements  of  communal  or  institutional  justice,  because 
the  enterprise  integrates  men  into  its  system  only  as  workers,  employees,  collab¬ 
orators,  and  not  men  as  men. 

“See  in  the  same  sense  F.  Rvtssq,  op .  tit.  54,  in  fine ,  and  55,  initio.  For  an  ap- 
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equals:  At  their  basis  is  authority.  That  is  why  the  law  prescribes 
obedience  to  authorities  not  only  in  the  state  but  also  in  the  private 
groups,  in  the  first  place  the  family.  Although  obedience  is  but  an 
annexed  virtue  of  justice,24  it  will  be  seen  that  laws  come  to  the  aid  of 
the  hierarchies  which  make  up  the  organic  unity  of  social  life. 

But  the  law  does  not  entrench  itself  in  the  field  of  the  virtues  ad 
alterum .  Stepping  beyond  the  circle  of  justice  and  the  social  virtues  it 
represses  some  shortcomings  in  duties  toward  one’s  self  (e.g.,  the 
attempt  at  suicide,  drunkenness,  certain  alienations  of  essential  rights 
or  liberties),  some  shortcomings  in  duties  toward  God  (e.g.,  blasphemy 
sacrilege,  perjury),  or  again  acts  of  cruelty  to  animals.  Why?  Not  be¬ 
cause  commutative  justice  would  be  involved,  but  because  these  offenses 
affect  the  public,  causing  trouble  or  damage  in  the  social  environment.25 

Lastly,  beyond  justice  and  even  morals,  one  will  have  to  indicate  the 
innumerable  measures  of  prudence  laid  down  by  the  law  to  the  end  of 
preventing  the  violation  of  the  moral  precepts  it  has  taken  up  and 
sanctioned.  Such  are  the  regulations  designed  to  police  traffic,  industry 
and  labor,  and  commerce,  whose  aim  it  is  no  doubt  to  facilitate  the 
activities  of  traffic,  industry,  commerce,  but  also  to  protect  the  rights  of 
the  persons  engaged  in  those  activities  against  encroachments.  Now 
these  preventive  measures,  though  in  part  ordained  for  justice,  are  in 
themselves  means  indifferent  to  justice. 

262,  “Just  Laws”  and  Laws  Consecrating  Justice  Are  Not  Synony¬ 
mous.  Finally,  one  will  have  to  guard  against  confounding  just  laws  and 
laws  which  consecrate  justice.  A  law  is  just  when  it  prescribes  what  is 
within  its  role  to  prescribe.  In  this  sense,  a  just  law  is  a  law  adjusted  to 
its  end,  the  public  good,  and  to  its  proper  means  of  realization,  in  short, 
a  law  conforming  to  the  legal  method.  This,  the  rule  of  natural  law 
being  unaffected,  is  th erregula  r ado  ms c  in  matters  of  positive  law.26 
Now  while  ordinarily  a  just  law  is  a  law  whidTconsecr ate^i u  st.i rp.  this 
is  not  always  so.  That  is  all  the  differencenfietweeiTthe  lawyer justice, 
which  is  a  matter  ot  prudence,  and  the  moralist’s  justice,  which  is  a 
matter  of  truth  or  science. 

plication,  cf.  A.  Rouast,  Le  risque  professional  et  la  jurisprudence  frangaise ,  in  3 
Rectjeil  Geny  228  et  seq. 

24  On  obedience,  see  St.  Thomas,  Summa,  11a  Ilae ,  qu.  104,  arts.  1  and  2. 

25  See  in  this  sense,  on  suicide,  St.  Thomas,  op.  cit.  11a  Ilae>  qu.  59,  art.  3  ad  2; 
on  moderation,  la  Ilae ,  qu.  94,  art.  3  ad  1. 

c  [The  rule  of  reason.] 

28  Cf.  St.  Thomas,  Summa  theologica,  la  Ilae ,  qu.  95,  art.  2  ad  resp.:  .  .  . 
See  also  qu.  95,  art.  3  ad  resp.>  in  fine :  .  .  . 
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Codification,  30,  63 
Cognition,  18,  37,  54,  60,  69 
Cohen,  H.,  9,  21-22,  40,  69 
Cohn,  L.,  57 
Colin,  289,  418 

Collectivity,  35-37,  92,  95-96,  106,  265, 
316,  360-361,  444 
Command.  See  Imperative 
Commercial  law,  293-294 
Common  good,  163,  166-167,  240,  353— 
355,  449J  see  also  Public  good 
Common  law,  159,  181,  294 
Communion,  238,  241,  244,  246,  290 
Communism,  65,  104,  123,  337 
Community,  6,  14-15,  18,  20,  21,  29, 
80,  89-90,  95-97,  105,  158,  174,  177, 
179,  207,  235,  237,  355;  see  also 
Legal  community 
organized  in  the  state,  449-452 
Comparative  law,  39-40,  60,  141,  321 
Competency,  269-271,  276,  285 
Compulsion,  17-18,  40,  59,  84,  86-88, 
99,  114,  177,  203,  20S,  221,  233, 
234,  239,  242,  250-267,  298,  299, 
326-327,  437,  439,  459-460,  465- 
467 

forms  of,  256-257 
private  and  public,  259-261 
punishment  and,  255-256 
rules  without,  258 
sanction  and,  254-255 
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Concept 

a  priori,  77-78,  152-153,  156,  160-161 
cultural,  S8,  107,  203 
formal,  68-69 

formation  of,  6,  16,  23,  26,  30.  34-37 
general,  72-73,  77-78 
legal,  legally  relevant,  30-32,  34,  36- 
39,  66,  71,  77-7S,  14S-149,  152-155, 
156,  203-204,  3S7-397 
of  reality,  203 

prejuridical,  35,  77-78,  148-149 
scientific.  See  Prescientific  thought 
teleological,  34-36 
Conceptualism,  38,  68 
Concordat,  216-217 
Condorcet,  413 

Conduct,  81-82;  see  also  Constitution: 
Legal  rule  , 

external  and  internal,  78-80,  88;  see 
also  Inner  act;  Intent 
Conflict  of  laws,  113,  213,  331,  386-3S7 
Conflict  of  values.  See  Antinomism 
Conscience,  50,  57,  76,  78,  Si,  84-85, 
88-89,  115,  118,  133-136,  177,  241, 
254,  265,  279-281,  290,  294,  329, 
339»  3 52,  382,  419)  430 
Consciousness,  17,  63-65,  90,  258,  325- 
327,  329,  331-332,  337,  339-342, 
344,  381,  4i5 
Consent 

to  punishment,  184-185 
to  the  death  penalty,  1 91-194 
See  also  Recognition;  Social  contract 
Conservatism,  62,  104-106,  154,  162, 
175-176,  413-414 
Constituent  authority,  261-262 
Constitution,  19,  113,  124,  216,  243, 
249,  263,  311 

law  of,  and  law  of  conduct,  270-271 
of  society,  236-238 

Constitutional  law,  87,  in,  201-204, 
246-248,  253,  261-263,  311,  333» 
394 

Construction.  See  Legal  construction 
Construction  of  the  law.  See  Construed 
Construed,  the,  121,  318-320 
the  law  as,  318-350,  407-411,  4*6 
Contract,  33,  87,  103,  n$,  123-124,  *53, 
168-172,  174,  175,  *77-n9>  203, 
209,  249-250,  255,  260,  276-277, 
282-28$,  287-288,  293-294,  29k- 


‘97*  2;,  515. 


Serial  az tract 

Convention.  See  Manners;  Rule* 
Coordination  of  ed.?rts. 

Copernicus,  25, 

Ccmil.  zti.  *:rj„  xue 
Corporation.  16,  15-- 2:7.  n;\  24,- 
25c,  :6i,  505,  512,  4ut~44’ ; 

see  also  Occupational  corporation 
Corporative  relation,  503,  50;,  511-31: 
Correction.  iSS-rejc 
Cosmopolitanism,  15-14 
Court 

cd  hoCi  111 

administrative,  100.  ;oi.  244.  262, 
379*  396 

international,  Z64 
oi  guardianship,  79 
supreme,  262-263 
trial,  87 

see  also  Judiciary 
Courtesy,  S9,  100 

Crime,  Criminal  act,  3?,  52.  75.  80. 

1 16,  iSS 

Criminal  law,  21,  33—35-  So,  82.  log, 
147,  184-189,  220,  254,  272,  278. 
2$7,  291,  29 2,  311,  341,  372-373, 
377,  3SS,  3 92,  394-395)  402,  403, 
452 

Criminal  offender,  84,  115-116,  1x9- 
120,  1S4-1S5,  186-189 
Criminology,  140,  196 
Critical  philosophy,  4,  6-10,  18,  24,  60, 
7i 

Cuche,  ioSj  259,  335,  373»  39* 
Culpabilifcy,  74,  79,  82,  89,  126,  178, 

1S7 

Cultural  law,  60 
Cultural  philosophy,  14,  20 
of  law,  69^70 

Cultural  science,  3,  10,  24-28,  35,  37) 
39-40)  So 

Culture,  3,  n,  18-19,  32,  24-25,  26-28, 
30,  32)  36»  50-52,  70)  73»  78?  88, 
92,  94,  96,  120,  203  217-218  2*2- 
223,  357)  359-36o;  ue  also  Fact, 
cultural 

Custody,  188-190 
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Custom,  28,  78,  87-90,  93,  113,  237,  241, 
242,  29S 

as  source  of  law.  See  Customary  law 


contrary  to 

statute,  252-253 

Customary  law,  38 

00 

no, 

«3. 

201, 

218, 

241, 

243- 

-247, 

264- 

-266, 

298, 

323- 

■324, 

330-331, 

333, 

334> 

341, 

35i, 

373,  ; 

385-386, 453 

Dabin,  225-470,  229,  231 

.  237 

,  238, 

240, 

24s. 

248, 

250, 

265, 

270, 

2  74, 

279, 

281, 

283, 

286, 

309. 

333. 

33Si 

334, 

363, 

364, 

368, 

371, 

372, 

374, 

373, 

3  93, 

398- 

401, 

4°S> 

406, 

40S, 

418, 

456, 

4S9 

Dannenberg,  186 
Dante,  223 

Darmstaedter,  84,  172,  206 
Darwin,  327-328 
Daumier,  139 

Death  penalty,  75,  187,  189,  190-195, 
197,  236 

Decentralization,  243,  247-248 
Decision.  See  Administrative  decision; 
Judgment 

Decree.  See  Government  by  decree 
Deduction,  38-39*  75,  77 
Deecke,  164 
Definition 
broad,  392-396 
lack  of,  384-392 
processes  of,  397-400 
renunciation  of,  396-397 
Defoe,  443 
Defoumy,  282 
Dehmel,  49 
Dehn,  129 

Delos,  236,  239,  285,  333,  335,  34*,  352 
Del  Vecchio,  72,  73,  81,  131,  235,  236, 
238,  239,  242-243,  249,  267,  269, 
275,  276,  278,  314,  331-332,  395, 
412-413,  427,  431,  434,  436,  438, 
468 

De  Man,  65 

Democracy,  47,  99-103,  162,  165,  182, 
212,  243,  247 
Demo-liberalism,  102-104 
Demontes,  340 
Despotism,  99,  xoo,  xii 
Desqueyrat,  339,  342 
Desuetude,  252-253 


Deterrence,  187-189 

Dialectics,  63,  95-96,  171,  405 

Dictatorship,  76,  104,  106,  no,  189 

Diehl,  1 61 

Dikoff,  301 

Dilthey,  41 

Diplomacy,  220 

Directing  law,  Directive,  in,  274,  391, 
394-396 
Discipline 

in  private  groups,  260-261 
in  society,  236-238,  241,  244,  246, 
247,  250-251,  260,  271-272,  283, 
285,  290-291,  296,  305,  374-375, 
384 

Dispensation,  281-282 
Disposing  law,  Disposition,  272-273, 
278 

Divine  law,  59-60,  128,  207-208,  382, 
418,  420 

Divorce.  See  Marriage 
Djuvara,  319,  334,  384 
Dogmatism,  29 
Dohna,  58,  68 

Domat,  2S3,  299,  337,  339,  419,  420, 
427,  428 

Domestic  law.  See  Conflict  of  laws; 
International  law 

Domestic  relation.  See  Family;  Mar¬ 
riage 

Domicile,  307 
Dostoevsky,  139,  194,  208 
Dj^th,  155 

Proit,  230-232;  see  also  Legal  right; 

Objective  law 
Dualism 

between  philosophy  and  empirical 
science,  4,  16,  29,  56 
in  legal  philosophy,  53-55,  59,  67-68, 
70 

in  legal  science,  27-28,  29,  39-40 
Duguit,  154,  232,  257,  258,  260,  286, 
306,  309,  323-326,  329-332,  336, 
339,  348,  387,  440 

Du  Pasquier,  233,  249,  251,  255,  257, 
258,  264,  267,  268,  270,  273,  274, 
284,  306,  310 

Dupeyroux,  242,  248-251,  281,  282,  322- 
323,  331 
Duquesne,  327 
Durkheim,  327 
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Duty,  240 
cultural,  85 

moral,  14,  23,  35,  81-S6,  91,  n:, 
119-120,  466 

of  man  towards  God,  294-255,  421- 
422,  470 

of  man  towards  himself,  295-297, 
421-422,  476 
social,  296-297,  421-423 
see  also  Legal  duty 

Ecclesiastical  law,  207-2x2,  238,  294; 

see  also  Canon  law;  Church 
Economics,  14-15,  20,  25,  29,  30,  32, 
64-65>  iox,  103-104,  161-162,  164- 
168,  171-174,  180,  289,  293,  303, 
311-313,  325-326,  329,  357,  359— 
360,  371,  418,  448,  454 
Education,  79,  90,  109,  174-176,  179, 
291-292,  30S,  316,  357,  359-36o 
Effect.  See  Causality ;  Legal  consequence 
Effectiveness,  Efficiency,  S3,  114,  11$, 
205,  229,  243,  251,  256,  372,  433, 
460 

Eisner,  93 

Elaboration  of  the  law.  See  Method 
Eltzbacher,  29,  41 
Emanatism,  7 
Emge,  57,  68-69,  74, 

Empirical  reality.  See  Reality 
Empirical  science.  See  Science 
Empirics.  See  Reality;  Science 
Empiricism,  4,  8,  10,  66,  67,  70-71,  349 
Enactment,  7,  8,  59-61,  84,  117,  141, 
205,  247 

Encyclicals,  162,  166-167,  175-176,  448 
Enforcement.  See  Compulsion 
Engels,  63-65,  122-123,  177 
England,  377 

Enlightenment.  See  Despotism;  Natural 
Law;  Reason 
Enumeration,  324,  399 
Epistemology,  9,  25,  27,  28,  31,  32,  37, 
60,  66,  68 

Equality,  Equalization,  32,  64,  74-76, 
100,  102-105,  109,  in,  154,  156- 
157,  182,  187,  190,  196,  206,  209, 
358,  436-438,  445-448,  454-455 
of  spouses,  175,  *7 6,  178-1 79 
Equity,  75,  104,  139*  196*  44° 

Esmein,  A,,  461 


law  and,  >v  Law,  mrals  and 
social.  73,  $i 


war  and.  22c 
rsee  also  Morals 
Ethnology,  See  Anthropology 
Eudemonism,  351 

Evaluation,  10-1:,  17,  43-55,  65-66, 

7.5*  76,  7y— 5®*  227 
of  law  53-59 
legal,  56— 57,  £2,  71-72,  7 
of  war.  220-223 

Evangelical  Church,  xc£— T37.  211-212; 

se*’  also  Protestantism 
Event,  Sre  Fact,  historical 
Evolutionism,  53 
Exaction.  See  Compulsion 
Executive,  76,  245.  262 
Executive  measure.  76.  no 
Executive  order,  regulation,  1x3,  24S. 
2S3 

Existence,  ir,  29,  33-34.  51*  53-54*  63- 
66,  71,  S3.  1 14,  149,  285 
Expediency  33,  46,  74*  91*  108-112,  11S- 
1x9,  130,  133,  186-190,  196,  198- 
199,  394*  406*  452 

Fact,  4,  6,  10,  1 09-110,  1x2,  169,  178, 
204-205,  2S1,  306,  330,  33L  344- 
348,  349,  410 
as  source  of  law,  345-346 
concerning  God,  345 
cultural,  52,  70,  76,  146-147,  203 
economic,  345 
existential,  345-346 
historical,  11-12,  24,  25,  191,  3x8, 
345 

legal,  77-78,  187,  203 
mental.  Set  Fact,  psychological 
natural,  3*  «*  22,  243*  *73,  3*8,  345 
of  conduct,  345-346 
of  the  case,  33 
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political,  23,  34S 
prelegal,  347 
provable,  400-402 
psychological,  36,  76,  78,  83,  112- 
113,  116,  195)  289-290,  292,  3°0) 
345,  376-377 

rule  of  action  as,  346-347 
scientific,  319,  345 
social,  173,  308-309,  349 
Faith.  See  Good  faith;  Promise;  Re¬ 
ligion 

Family,  15,  79,  i73“I79,  180-183,  232, 
237,  255,  261,  287-289,  296,  298- 
299,  302-305,  307,  311,  3I4“3I5, 
333,  361,  370-371,  378,  380,  394, 
401,  436-439,  444,  458,  461,  462, 
467-468,  470 

Fascism,  93,  102,  106,  188-189,  190 
Fashion,  89-90 
Fathers  of  the  Church,  436 
Federalism,  216,  247-248 
Fehr,  137 
Feminism,  174 
Ferri,  189,  190 
Feudalism,  155 
Feuerbach,  L.,  71 
Feuerbach,  P.  J.  A.,  118, 184, 187 
Fichte,  14,  17,  125,  165-166 
Fiction,  35,  i59-l6o,  165,  169-170,  192- 
193,  401 
Figner,  92 
Finalism,  147-148 
Fischer,  23 
Florentin,  436 
Fontane,  79,  118 

Force,  115,  257,  259,  303,  327-328,  332, 
416-4x7 

Formalism,  8,  15,  18,  19,  21,  22 
legal,  28,  31,  36-37,  131,  147-148, 
392 

of  Law,  18,  22,  31,  208,  292-293,  392 
Fortune,  164 
Fouillee,  454 
France,  72,  379,  396 
France,  A.,  139 

Freedom,  13,  17,  19,  86-87,  94,  99-102, 
104,  105,  139,  159,  302,  305,  346, 
352,  373-381,  438 
of  circulation  of  goods,  369 
of  contract,  168-169,  171-172,  338- 

14.0 


of  organization,  64,  206 
of  ownership.  See  Ownership,  private 
of  science,  199 
of  testation,  180-181 
of  will,  14,  35,  46,  177 
Freund,  178 

Friendship,  80,  177,  289-301,  437,  440- 
441 


Gap  in  the  law.  See  Lacuna 
Geiler,  301 

Generality,  8,  11,  17,  22,  32,  36,  39,  72, 
149-150,  451,  454 
of  equity,  75 
of  justice,  75,  108 
of  law,  64,  76,  108,  196,  281-284 
of  legal  justice,  449-451 
General  part,  26,  46,  15 1 
General  theory  of  law,  4,  33-34,  39-4°, 
65-66,  71,  147,  227-270,  321 
Geny,  54,  121,  242,  247,  252,  258-259, 
263,  318,  323,  325,  328-329,  332- 
336,  347-348,  386,  406-409,  418, 
421,  431-433  ,  44i 

Germanic  law,  31,  36-37,  122,  132,  152, 
162,  196-197 

Germany,  76,  117,  125,  186,  204,  301 
Gierke,  15-16,  31,  36-37,  4°,  41,  *37, 
159 

Gift,  182,  300,  328,  394 
Girola,  245 

Given,  the,  6,  49,  52,  54,  77,  121,  173. 
318-320,  382,  455 
empirical,  29 

legal,  318-342,  344-350,  409-411,  416 
426-427 

of  nature,  420-421,  426 
popular,  325-326,  330-332 
psychophysical,  30,  36 
revealed,  theological,  336 
Givord,  256 
Glasbrenner,  97 
Glungler,  72 

Goethe,  53,  59,  72,  99,  X17,  nS,  *3* 
132,  134,  137,  142,  143,  *45 ,  146 
162-165,  168,  184,  191,  223 
Goll,  130 

Good.  See  Common  good ;  Public  good 
Value 

Good  faith,  7Q,  no,  292,  403 
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Government, 
by  decree,  282 

by  prerogative,  m,  155,  201-202, 
2S2 

form  of,  97,  243,  261,  358 
of  laws,  122-123,  153,  15s,  1S5-190. 
201—206,  282,  284,  395 
Gratitude,  436,  437,  439,  465 
Greece,  23,  100,  115 
Griess,  70 
Grimm,  137 
Groeber,  117 

Grotius,  265-266,  337,  420,  422,  423, 

425,  427-429 

Group.  See  Association;  Collectivity; 
Society 

Guardianship,  79,  285-287,  304,  3SS 
Guggenheim,  264 
Guilt.  See  Culpability;  War  guilt 
Gundolf,  145,  174 

Gurvitch,  73,  81,  154,  159,  229,  238. 
239,  241,  262,  324-323*  330*  346, 
410,  432-433 
Gutberlet,  7 
Guterman,  94,  99,  117 
Gysin,  171 

Haensel,  82 
Haesaert,  408 
Hauptmann,  94 

Hauriou,  159*  236,  285,  367,  396,  457 
Hayoit  de  Temicourt,  403 
Health,  357,  359 
Hebbel,  160 
Heck,  328 

Hegel,  3,  6,  9,  13-23,  31,  62-63,  65,  67, 
68,  71,  93,  98-101,  123,  124,  145, 
1 71,  185 
Hegler,  147 
Heimann,  196-197 
Heinsheimer,  130 
Hellenism,  19 
Heller,  215 
Henrich,  233 
Hensel,  2 
Herrfahrdt,  57-58 
Herrigei,  2 
Hertling,  7,  70 
Herzl,  95 

Heteronomy.  See  Autonomy 
Hildebrand,  314 


HippeL  57 
Hirzd.  137 

Historical  materialism.  Sff  Materialism 
Historical  school.  5-4.  12.  15,  i-z-l:.  ?>:, 
121,  323,  326-3:7 
Historiography.  See 
Historism,  10-::,  23..  35,  52.  65,  2;; 
History,  3,  5,  7.  to-: 2,  il.  2  ,.  zx~zi> 
32.  40.  50,  63,  71,  r-,  .-4.  a*r. 

104-105,  120-12*,  :*z,  150-151, 
21S,  219.  223,  242.  :tL.  :iy 
321.  396.  40--  4::.  4: 
of  ideas,  4,  145 
of  philosophy,  145 
of  sciences,  39 
philosophy  of,  1 20-125 
also  Legal  history 
Hobbes,  142,  145,  416 
Hold  von  Ferneck,  27,  33,  41 
Hollenberg,  133 
Holscher,  70 
Holstein,  20S,  211 
Homer,  55 
Hoomart,  371 
Horace,  47 
Huber,  54,  121,  172 
Hugueney,  392 
Humanities,  3 
Humanity,  14,  S6,  214 
Human  order,  277,  279,  280 
Human  relation,  233-234,  240,  2S9, 
296-297,  298-305,  3081  318,  435- 
436,  457*  462 
temporal,  2 98 

temporal,  of  a  spiritual  nature,  29S- 
301 

see  also  Interindividual  relation ; 
Social  relation 
Husserl,  71 

Hypostasis,  6,  7,  8,  12,  27,  32,  96,  158, 
219 

Hypothesis 

as  element  of  the  legal  rule,  267-268, 
275-276,  3S8,  404-405* 
in  science,  406 

Ibsen,  107,  134 
Idealism,  3,  17,  131 
Identity 

of  law  and  state,  202-204 
philosophy  of,  62-63 
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Ideology,  54— SS,  64-63,  96-107 
Imperative,  241 
categorical,  83,  199,  275-279 
conditional,  hypothetical,  technical, 
199,  275-279 
individual,  281-284 
legal,  18,  38,  82-86,  88,  112-114,  149, 
234,  266,  271-284 
Imperfect  law,  258,  263,  264 
Imperialism,  327 

Individual,  13,  15,  16,  18-21,  23,  34— 37» 
73,  76,  78,  82,  90,  92-94,  105-106, 
116-117,  156,  165,  184- 

185,  187-188,  191,  213,  217,  236, 

265,  303,  309,  316,  354“3S6,  358- 
361,  363-366,  373-374,  444,  447, 

464,  465 

concept  of  the,  99-101 
Individual  case.  See  Case 
Individualism,  12-14,  16,  17,  21,  92—96, 
98—104,  156—160,  162—167,  169,  17^, 
174,  176-181,  183-185,  188,  191, 

193-194,  212-215,  218,  327,  356, 

366,  371,  376 

social,  103,  154,  I56-I57-  See  also 
Snrfal  theory  of  ownership 
Individuality.  See  Individual;  Indi¬ 
vidualism 

Individualization,  149-150,  190,  196, 

281-284,  404 
Induction,  38-39,  72,  77 
Inheritance.  See  Succession 
Inner  act,  289-297;  see  also  Intent; 
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71-72,  1 29-1 30 
as  science,  3-12,  24 
as  theory  of  value  of  the  law,  3 
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37o 

Liberality,  440,  463,  469 
Liberty,  100,  104,  105,  244,  2S5,  296, 
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of  law  and  legal  science,  30,  38-39 
of  legal  philosophy,  68 
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categorial  and  teleological,  147-148 
certainty  of  the  law  and,  411-4x5 
end  of  law  and,  353-382,  407-4XX 
justice  and,  462-470 


morality  and,  436-462 
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Mevlan,  422-423,  461 
Merger,  58 
Michelangelo,  54 
Military,  76,  223-223 
Military  law,  31 1 
Minority,  104 
Moeller,  132 

Mohammedan  countries,  379 
Moliere,  223 
Mombert,  161 
Mommsen,  271 
Monarchy,  23,  102,  117,  153 
Money,  20-21,  164,  312 
Monism,  53,  62-63,  67-68,  106 
Montaigne,  140 

Montesquieu,  102,  243,  310,  35a,  363, 
377-379,  381,  388,  413,  4*4 
Morality,  See  Morals 
Moral  order,  13 

Moral  person,  303,  354,  444 ;  see  also 
Collectivity 

Moral  rule.  See  Morals;  Rule 
Morals,  17,  50,  73,  74,  76,  78-90,  93, 
94,  99,  1x3,  177,  2*9,  231-233,  135, 
336,  240-242,  244,  254,  *65- 

266,  272,  276-277,  279-281,  289- 
290,  293,  294,  299*  303,  3*7*  3*5- 
328,  3*9*  33a-333*  339-343,  34ft- 
347,  351-353*  357,  359-384,  382, 
408-409,  4*3-435,  439,  454-463 
Mores,  377-378;  see  also  Custom 
Moses,  241 

Motive,  81-82,  8&,  i$4»  255.  *93*  3*»; 
see  dsa  Intent 
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Muller,  137 
Munch,  57 

Municipal  law.  See  Conflict  of  laws; 
International  law 

Municipal  relation.  See  International 
relation 

Munsterberg,  41 
Mussolini,  93,  105,  164 


Napoleon  I,  115 

Nation,  Nationality,  32,  62,  63,  66-67, 
93,  94,  96,  106,  121,  176,  213-215, 
217-218,  222-223,  235,  295,  298, 
316,  326-327,  330-332,  436-438 
Nationalism,  13-14,  316,  327,  342 
Natorp,  9,  69,  365 

Naturalism,  8,  9,  11,  20,  31,  34,  35,  158, 
159,  173 

Natural  jurisprudence,  426-430 
Natural  law,  4,  6-9,  n,  12,  2£,  59-63/ 
70,  iSii,  116,  121,  139,  166,  169- 
170,  173,  177,  187,  201,  205-206, 
208,  217,  219,  227,  229-230,  236, 
258,  259,  262,  265-266,  323-325, 
328-330,  332-342,  344,  347,  348, 
382-383,  433,  455-456,  470 
concept  of,  416-431 
nonjuridical  character  of,  422-431 
public  good  and,  456-462 
traditional  conception  of,  417-422 
Natural  obligation,  258 
Natural  science,  3,  n,  24,  25,  31,  33,  37, 
39,  49-50,  52,  56,  100,  130,  148-150, 
231 

Nature,  8,  9,  49,  51,  59-60,  70,  352,  382, 
419-421,  426,  428,  429  - 
state  of,  12 1,  194-195 
Nature  of  the  thing,  53-54,  71,  75,  173, 
337,  348,  453 
Nazism,  72,  106,  282,  327 
Necessity,  64-65 
Nelson,  57,  70,  193,  214,  216 
Neo-Hegelianism.  See  Hegel 
Neo-Kantianism.  See  Kant 
Neo-Malthusianism,  402 
New  York  State,  404 
Nietzsche,  94,  135,  198,  328,  416 
Norm,  Normativeness,  6-7,  10,  27-29, 
33,  38,  49,  60,  67,  71,  75-78,  81-S6, 
112—1x4,  147,  149,  169,  196,  203- 


.205,  232,  268-270,  323-325,  330, 
348,  410;  see  also  Value 
Normative  science,  29,  149,  266,  304 

Obedience,  114,  203,  251-254,  257,  262, 
268,  459-460 
Object,  33,  36,  148,  318 
astronomical,  33 
legal,  66,  78,  156 
physical,  31,  34 

Objective  law,  32,  33,  40,  77,  86,  no, 

130-133,  231-233,  306,  418 

Objectivity,  32,  92,  95-96,  464 
Obligation, 
contractual,  169-170 
mode  of,  81-83,  88-89,  169-171 
of  law,  81-83,  233,  244 
of  morals,  81-83 
social,  88-89 

see  also  Chose  in  action;  Legal  obli¬ 
gation 

Occasionalism,  33 
Occupation,  of  property,  161-163 
Occupational  corporation,  Occupational 
estate,  97,  105,  106,  248,  250 
Order,  105,  108,  118,  139,  234,  297-298, 
355-359,  362,  433;  see  also  Human 
order 

Ordinance.  See  Executive  order 
Organic  theory,  Organism,  15,  20,  62, 
93,  94,  104-106,  158,  159,  189,  191, 
243,  285 

Organization.  See  Society 
Ought.  See  Norm;  Value 
Ownership,  86,  110,  160-168,  180,  183, 
203,  232,  285-288,  337-339,  369-370 
common,  161,  167,  337 
private,  161-167,  181,  182,  337—338, 

427 

Pachman,  27,  42 

Page,  328,  403,  4X7 

Pappenheim,  172 

Pardon.  See  Mercy 

Pascal,  146,  151,  414 

Paschukanis,  63,  74, 123,  157,  166, 188 

Paternalism,  315 

Patriotism,  19,  22,  197 

Paulus,  434-435 

Payment,  1x5 

Peace,  xo8,  118,  433 
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Penal  international  law.  See  Conflict  of 
laws 

Penal  law.  See  Criminal  law;  Death 
penalty;  Punishment 
People.  See  Democracy;  Majority;  Na¬ 
tion;  Public 
Perception,  18 

Permission,  Permissive  law,  273 
Person.  See  Legal  person;  Moral  per¬ 
son;  Personality 
Personalism,  13,  15 

Personality,  12-17,  21,  22,  31,  35-37, 
57,  84,  86,  91-92,  95-96,  99-101, 
162-165,  184,  217-218,  265,  293, 
296,  3I3-3I4 

Personality  right,  299-300,  307,  314 
Petraschek,  109 
Petrazycki,  81 
Phenomenology,  71-72 
Phenomenon.  See  Fact 
Phidias,  93 

Philology,  141,  230-231 
Philosophical  school,  3-4 
Philosophy,  5,  9,  11,  12,  23-25,  29, 
39-40,  49-50,  112,  223,  322,  326, 
345,  360-361,  396,  410 
Philosophy  of  the  law,  as  part  of  legal 
philosophy,  3-23 
Picard,  346,  369 
Piety,  436-439 
Pirmer,  374 
Pirson,  396 
Pius  XI,  162,  166 
Planiol,  246,  307,  369,  390 
Plato,  4,  11,  13?  I9>  23>  28,  105,  332, 
402,  417 
Plutarch,  93 

Police  rule,  in,  270-271,  307,  470 
Police  state.  See  Government  by  pre¬ 
rogative 

Political  Catholicism,  106-107,  117  . 
Political  law,  309-310 
Political  party,  44,  47,  $5,  96-109,  117? 
118-119 

Political  philosophy,  46,  98-109,  362-363 
Political  relation,  309-311^  315-316 
Political  science.  See  Politics 
Political  society.  See  State 
Politics,  21,  25,  47,  55,  62,  ioq,  toi, 
108,  147,  238,  245,  247,  262, 

271,  289,  303,  3*5~3*7»  322,  353- 
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354,  35S“36o,  363-364,  427-409. 
435,  456,  45$ 
art  of,  354 
international,  220 
legal,  xo,  140 
theory  of,  9-10 
Polizeistaat }  201 
£omponius,  436 
Poor  law,  SS 
Popper-Lynkeus,  05 
Portalis,  363,  365/573.  415,  42- 
Positive  law,  6-10,  29,  3$,  6c.  63-6;.  71. 
74«  S$,  10S-111.  116-nS,  196,  ;c5~ 
206,  218-219,  2:7,  229-230,  24;, 
253-254,  259,  269.  317,  322,  3:5. 
325,  33i,  333-335*  33S.  413*  4X7. 
419-420,  428-429,  431,  459,  449. 
452-455,  4/0  j  see  also  CM  law 
Positiveness,  76,  77,  109,  229,  249,  251. 
424,  431-433 

Positivism,  7,  8,  50,  53,  61,  62,  65-66, 
71,  in,  229.  322-325,  331*  341 
materialistic,  325.  3  2  7-3  2  S 
psycho-sociological,  3  2  5-3  2  7 
Possession,  no,  161,  338 
Post,  321 

Power,  64-65,  86,  92,  97,  100,  103,  106, 
109,  112,  II4-II7,  136,  215,  2  2X- 
223,  243-250,  257,  327-32$,  332* 
354,  416-417 
Practical  action,  34 
Pragmatism,  199 
Precedent,  no 

Precept,  76,  90,  no,  25S,  271-281 ;  see 
also  Imperative 
Preparatory  act,  190 
Prerogative.  See  Government  by  pre¬ 
rogative 

Prescientiflc  thought,  25-26,  30,  35, 

148-149 

Prescription.  See  Statute  of  limitations 
Prevention  of  crime,  187-190,  194 
Primitive  people,  90,  242,  385,  413 
Priority,  of  law  or  state,  201-202,  204 
Private  international  law.  See  Conflict 
of  laws 

Private  law,  35,  36,  74*  **o>  *32,  *47, 
I52-I55*  *57,  169-170,  *86,  187* 
215,  245-247*  269,  2S4,  300-3*0, 
358,  364”37**  375,  39* »  403,  45* 
Private  party,  rale-making  by,  248-250 
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Private  relation,  309,  311-315,  365,  468 
Problematidsm,  57,  69 
Procedure.  See  Adjective  law 
Profit,  20 

Prohibition.  See  Imperative 
Promise,  436,  437,  439,  466-467,  469 
Proof,  200,  371-372,  400-403,  408,  413, 
427-428 

Propaganda,  117 

Property,  15,  31,  86,  101,  103-104,  116, 
153,  i55,  156,  159-168,  181-183, 
278-279,  287,  307,  311-313,  366- 
371,  404-405,  453 
limited  right  in,  159 
Protestantism,  128^129,  144,  209-212; 

see  also  Evangelical  Church 
Prudence,  277,  293-294,  319,  341-350, 
352,  354,  363,  382,  391,  4ii,  414- 
415,  429-430,  435,  44i,  450,  462, 
470 

legislative,  252,  343-344,  354,  382,  462 
Psychologism,  34,  325-327 
Psychology,  34-35,  76,  83,  84,  130-136, 
195,  231,  293,  376-377,  398,  403 
Psycho-sociological  view.  See  Psychol¬ 
ogism 

Public,  241-244,  246,  308,  310,  326, 
354-355,  365,  374,  449,  456-457, 
465,  470 

Public  good,  167,  240,  305,  307,  309, 
3io,  353-363,  408,  410,  416,  428- 
429,  447,  449-452,  454-455 
as  norm  of  the  law,  363-382,  406,  410- 
413,  426,  430 
aspects  of  the,  357—359 
concept  of  the,  354-363 
morals  and  the,  363-364,  456-462 
natural  law  and  the,  456-462 
Public  international  law.  See  Interna¬ 
tional  law 

Public  law,  16,  36,  74,  122,  147,  152- 
155,  169,  186,  245,  261-266,  269- 
270,  307,  309-311,  364,  376,  452 
Public  morals.  See  Public  policy 
Public  officer,  252-253,  256,  262-263, 
274,  277-278,  285,  293,  311,  315, 
388,  395,  448 

Public  opinion,  243,  251,  254,  257,  326, 
330-331,  341-342,  354,  378,  381- 
383,  413,  460 

Public  order  and  safety,  76,  117 


Public  policy,  272,  292,  304,  307,  339) 
365,  37i,  393 

Public  relation.  See  Political  relation 
Puchta,  31,  32,  42,  63 
Puffendorf,  420,  422,  425,  427,  428 
Punishment,  21,  74,  75,  80,  114,  184- 
195,  197,  259-260,  263,  372-373, 
45i 

compulsion  and,  255-256 
end  of,  185-190 

justification  of,  184-186,  191-195 
Pure  theory  of  law,  71 
Purpose,  8,  15,  21,  22,  34-36,  51-52, 
67-68,  80-81,  124,  156-159,  198,  350 
of  knowledge,  27 

of  law,  30,  90-97,  107-108,  116,  197- 
198,  200 

of  punishment,  187-190 
of  the  state,  91 

Qmdmgestmu'imnoj- 162,  166-167 
Quasi  contraety  -95 
Quasi  delict,  340 
Quasi  society,  265 

Race,  21-22,  105,  327 
Radbruch,  38-39,  42,  43-224,  53,  54,  58, 
65,  7o,  97,  99,  103,  109,  121,  123, 
126,  137-139,  144,  147,  148,  177, 
186,  219,  220,  334,  366,  385,  398 
Rank,  15 

Ranke,  117,  123,  153 
Raphael,  93 
Rathenau,  58-59,  182 
Rationalism,  6,  8,  20,  47,  63,  67,  68,  70, 
104 
Rau,  307 
Rava,  70 

Realities  of  legislation,  54,  172 
Reality,  4-12,  16-17,  21-26,  28,  29,  31, 
33,  49-53,  7i,  88,  106,  109,  230, 
269,  285,  314,  318-320,  345 
cultural,  24,  26-28,  32,  36,  73,  78,  203 
epistemological,  25-28,  32,  37 
extralegal,  metajuridical,  prelegal,  29, 
30,  32,  35,  36,  39,  204 
historical,  28,  202 

legal,  4,  6,  7,  32,  33,  39,  52,  61,  63, 
65-70,  73,  75,  76,  202-203,  205, 
303-304,  324,  406 
mental,  34,  84 
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psychophysical,  32,  33 
social,  14,  22,  37,  39,  103,  173-174, 
202,  303-304,  324,  329-330,  406, 
409-410 

Reason,  7,  8,  16-18,  26,  47,  57-60,  63, 
70,  76,  85,  98-100,  112,  115,  117, 
121,  169,  184-185,  193,  197,  219, 
265,  290,  299,  328-331,  337,  342- 
344,  352,  406,  418,  419,  423,  426, 
428 

practical,  prudential.  See  Prudence 
Recasens  Siches,  70,  240-241 
Rechty  32,  231,  232;  see  also  Legal 
*  right;  Objective  law 
Rechtsstaat,  201 
Recognition,  of  law,  114-116 
Reduction,  38-39 
Reglade,  232-233,  263 
Regularity,  8-9 

Regulation.  See  Executive  order 
Reinach,  71 

Relativism,  12,  47,  53,  55-59,  60,  69, 
70,  108-109,  116-117,  362 
Relief,  74 

Religion,  5,  n,  50-51,  93,  97,  104-105, 
126,  163-164,  175-177,  195,  198, 
207-212,  223,  289,  294-295,  329, 
352,  357,  432,  43M38,  45o;  see 
also  Church 
freedom  of,  294-295 
protection  of,  294,  295 
Religious  philosophy,  5,  11 
of  law,  52,  61-62,  1 2 7-130,  207 
of  war,  223-224 

Renard,  G.  (G.A.),  238,  295,  3 **,  334- 
336,  347-34.8,  350,  365,  383,  4*4, 
436 

Renard,  R.  G.,  238,  342 
Renner,  63,  121,  164,  168,  *74,  *8o 
Rent  legislation,  366-367 
Renvoi,  244 
Republic,  117 
Rerum  novarum,  448 
Res  3udicata^tLQ±  196,  200-201 
Respect,  43^74377  439 
Retaliation,  185-18$,  190,  221 
Revenue  law.  See  Taxation 
Revolution,  19,  55,  62,  106,  no,  113, 
117-119,  125,  *39 
Reward,  20,  74 
Ricca-Barberi,  311 
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Rickert,  2,  10,  24,  25,  30,  34.  39.  41.  42- 
49 

Riezler,  58,  130,  310,  311 
Right,  74,  231,  235,  436,  441,  444-445* 
451,  456,  465 

natural  and  positive.  452-455 
of  man,  fundamental,  ioi-ic;,  201. 

206,  215,  217,  377 
political,  103,  232 
see  also  Legal  right 
Righteousness.  74,  85.  119 
Ripert,  G.,  300,  340.  369.  376 
Ripert,  M.,  3S9 
Robespierre,  13 1 
Robilliard,  338 
Rodbertus,  14 
Rodiere,  402 
Rolin,  230 
Rolland,  94 

Roman  law,  20,  31-327  36-37-  66-67.  73, 
122,  132,  152,  173,  1S1,  209.  271. 
309,  34°?  398,  42  7 
Romanticism,  62,  63,  159,  327 
Rome,  19,  20,  31-32,  99*  3^6 

Rouast,  371,  469-470 
Rousseau,  15,  102,  115,  192-193-  2 S3 
Rosin,  36,  42 
Rothacker,  62,  123 
Ruckert,  124 

Rule,  230-235-  258;  see  also  Legal  rule; 
Norm 

Rule  of  law.  See  Government  of  laws 
Ruler,  105,  117,  429,  449 
Rumelin,  G.,  30,  38-39*  42 
Riimelin,  M.,  58,  73,  75,  *°S,  no,  133 
Russo,  242,  244,  257,  263,  268,  274,  288, 
293,  304,  305,  3*3,  3*5*  3*6-  3*8, 
320  323*  3»4*  329-33*i  33^  341. 
346,  348*  354,  3621  384*  385-  399* 
408-412,  414*  43*,  469 

St  Augustine,  143,  378,  460 
St.  Thomas  Aquinas,  327,  237,  239,  243* 
247,  251-254,  260,  262,  271,  272, 
280-281,  2831  284,  290,  29**  5 94* 
296,  319-320,  326,  333?  339*  342- 
344,  349-350,  352-355,  357,  3587 
360,  361,  363,  365,  373,  375,  378, 
379,  381-385,  39*,  404,  4*2~4*5> 
418-421,  423,  4a5~43*,  434,  435, 
437-454,  460-46*,  463,  466,  47° 
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Sale,  33,  171,  287-288 
Salomon,  57,  68-69,  98,  150 
Sanction,  85-86,  90,  234,  240,  254-256, 
258,  262-263,  267-269,  276-279, 
287,  325-326,  372-373,  400,  408, 
45i 

Sanhoury,  274 
Sapir,  80,  128,  133,  194 
Sauer,  47,  70 

Savatier,  371,  386,  393,  396 
Savigny,  30-31,  60,  63,  68,  77,  123,  133, 

159,  306,  31S,  326 

Scelle,  265,  266 
Schaffie,  181,  183 
Schapp,  71 

Scheler,  50-51,  214,  220 
Schelling,  15,  23 
Schiller,  93,  115,  120,  131,  201 
Schleiermacher,  15 
Schlossmann,  33 
Schmidt,  E.,  189 
Schmidt,  R.,  185,  186 
Schmitt,  C.,  282 
Schmoller,  84 

Scholastics,  Schoolmen,  81,  143,  423, 
424,  451-452 
Schonfeld,  145,  150 
Schopenhauer,  71,  100 
Schreier,  71 
Schubert,  87 
Schuppe,  17,  33,  40,  42 
Schwinge,  149 

Science,  3,  4,  8,  11,  23-24,  29,  30,  37, 
50,  82,  92,  93,  117,  177,  199,  203, 
223,  268,  314,  318-350,  362-363, 
396-397,  406-411,  4x8,  470 
concerned  with  law,  6,  140-141;  see 
also  Legal  science 
logic  of,  24 
philosophy  of,  24 

prescientific  thought  and,  25-26,  30 
Security,  108,  333“336,  338-341,  394, 
428,  433 
Sedlacek,  322 

Self-defense,  194-195,  221,  260,  263 
Self-obligation,  84,  169-170,  204-206, 
215 

Self-preservation,  86,  210 
Seneca,  115 

Senn,  231,  258,  343,  367,  4x8,  434-436, 
438,  441,  443,  45 1 


Separation  of  powers,  102,  245,  317 
Seume,  112 

Shakespeare,  86,  131-132,  136,  139,  I9S> 
223 

Significance,  29,  32,  50,  83,  222-224; 

see  also  Meaning 
Sigwart,  30 
Silberschmidt,  58 

Simmel,  20-21,  26,  32-33,  40,  41,  88, 
143-145,  172,  179 
Simplification,  397-400,  404 
Simonius,  251 
Sin,  hi 

Skepticism,  58-59 
Slavery,  93,  157,  168,  461 
Smend,  105 

Social  contract,  14,  67,  94-95,  xoi,  104, 
i53,  165,  169-170,  184-185,  191- 
195,  204-205,  215 
of  owners,  1 65-1 66 
Social  discipline.  See  Discipline 
Social  environment.  See  Society 
Social  function,  32-33 
of  ownership,  166-167 
Social  institution,  14,  32-33 
Socialism,  9,  14-15,  64-65,  100,  104, 
118-119,  123,  124,  152,  155,  161, 
162,  179,  182,  327,  337,  365-366, 
370 

Social  law,  Social  legislation,  154-155, 
179,  x88,  189,  297,  365,  380,  397- 
398,  469 

Social  order,  73,  162,  337-338 
Social  philosophy,  3,  9,  10,  13-14,  23,  65 
Social  relation,  36-37,  76,  79,  100,  174, 
289-291,  297-317,  407,  469-470 
kinds,  302-303,  308-317 
voluntary  and  non  voluntary,  303-305 
Social  science,  3,  9,  25-29,  31,  39-40,  65, 
304,  323,  348,  408-410,  421,  422 
Social  theory, 

of  law,  27-29,  34,  39,  103-104,  141 
of  ownership,  162,  166-167 
of  the  contract,  1 71-172 
Social  value,  9,  12-17,  22-23,  25,  360- 
361,  427 

Society,  14-16,  20,  23,  30,  89-90,  95-96, 
100,  103,  112,  171-172,  186-189, 
227,  234,  235,  240-241,  243,  245, 
246,  254,  279,  290-291,  297,  333, 
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335-336,  353,  355,  361,  413,  432, 
433,  446-449 

end  of,  238,  241,  290,  353 
kinds,  237-2  40 
of  nations,  237,  263-264,  339 
Sociology,  17,  26,  28,  29,  39-40,  54,  67, 
114-116,  11S,  141,  1 73-1 74,  iSS, 
264,  268,  301,  321,  322,  330,  3S6, 
397-398,  408-410,  454 
Socrates,  120,  139,  198 
Sohm,  138,  207-210 
Solidarism,  370 

Solidarity,  235,  298,  302,  305,  325-326, 
332,  438-4395  443-444 
Solon,  142 

Solution,  as  element  of  the  legal  rule, 
267-271,  334,  336,  349-350,  $SS, 
404-405,  433 

Somlo,  68,  71,  73,  77,  148 
Sommer,  141 
Sophocles,  139,  457 

Source  of  law,  7,  8,  77,  201,  243-250, 
345-346,  350-351,  358,  385-386 
Sovereignty,  214-219,  239,  315,  317,  326 
Soviet  Russia,  178-179 
Space,  17,  386-387,  412-413 
Spann,  93 
Specialization,  20 
Special  legislation,  2S1 
Special  part,  46,  15 1 
Specific  performance,  87 
Spinoza,  115 

Spiritual  science,  3,  34,  130 
Spranger,  49,  58,  91,  93,  *30-131,  *33, 
*37 

Stahl,  6,  8,  9,  15-18,  3*,  40,  62,  63 
Stammler,  6,  8-10,  14,  25,  29,  39,  40, 
47,  So,  53,  58,  60,  68-69,  78,  88, 
156,  160,  193-194,  196-197 

Standard,  274;  see  also  Norm 
State,  15,  19-22,  40,  93,  94,  97,  **2,  153- 
154,  169-170,  *74,  *76,  178-179, 
183-187,  189,  191,  198-199,  201- 
206,  208,  2ix,  214-219,  237,  233, 
234-267,  294,  296-298,  303,  30S- 
310,  315-3*8,  333,  353-361,  363- 
364,  366,  37*,  373-374,  379-380, 
413,  424,  425,  430,  446,  448-453, 
458-459,  463-465,  470 
as  institution,  284-385 
church  and,  294-295 


compulsion  by  the,  259-260 
concept  of  the,  202-204 
end,  purpose,  of  the,  91,  204,  234,  zsz, 
243,  291,  297,  305,  353 
idea  of  the,  204 
political  views  of  the,  23,  47, 
reasons  of,  196,  204,  433 
secular,  107 

unitary.  See  Decentralization;  Fed¬ 
eralism 

will  of  the,  201,  219 
State  of  facts.  See  Fact 
Statism,  249,  365-366 
Status,  123-124 
matrimonial,  1 74-1 75 
Status  quo,  no,  221,  335,  4:4-413 
Statute,  Statute  law.  30.  115,  124.  1S7, 
2GC,  227,  243-^49,  2^2,  292-293 . 

298,  323-324,  33*,  333.  351.  ?:■. 
385—386,  453—454 

application  of,  253 
contrary  custom  and,  25  2-:  5; 
jurisprudence  and,  38 
mandator)’,  172 
non-retroactivity  of.  3  $6 
see  also  Legislation 

Statute  of  limitations,  xic.  115.  338. 

368,  399*  427-428 
Staudinger,  9 
Stendhal,  13S 
Sternberg,  137,  15 1 
Stirner,  99,  215 
Stock,  71 
Stoerk,  36,  42 
Stoics,  19,  435-436 
Stoop,  230 
Storm,  93 
Stresemann,  44 
Strindberg,  78 
Stroux,  144 
Struve,  9 

Subject,  25*— 25^,  344'  376-377,  383,  4*9, 
449 ;  see  also  Legal  person 
Subjective  right.  See  Legal  right 
Substantive  law,  196,  199-200 
Substratum.  See  Reality 
Succession,  180-184,  287-288,  301,  370- 
37*,  394,  406 
Suicide,  296,  470 

Supplementing  law,  273-2741  284,  310, 
375 
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Syncretism,  27 

Systematization,  5,  6,  10,  19,  24,  28, 
37-40,  56-57,  69,  141,  146-149) 
285-289,  405-406 

Taste,  50,  76,  115 
Taulier,  413 

Taxation,  74,  311,  399-400,  402,  403, 
448,  451-453 

Technical  rule,  234,  276-277 
Technique,  Technology,  3,  37,  318-350, 
360-361,  396,  406,  409 
of  the  law,  407-41 1,  452,  461-462 
rule  of,  346 

Teleological  view,  5,  65 
of  law,  16,  30-32,  34-35,  39,  67-68, 
147-149,  157-158 
Tension.  See  Antinomism 
Terrorism,  92,  100,  188-190 
Tertullian,  126 

Theology,  264,  336,  342,  345,  420 
Thibaut,  61 

Thing.  See  Object;  Property 
Thoma,  215,  217 
Thon,  33,  42 
Timacheff,  321 

Time,  11,  17,  386-387,  412-413 
Tolstoy,  80,  81,  89,  127-129,  132-133, 
135,  139,  207-210 
Tonneau,  313,  351,  454 
Tonnies,  20,  41,  89,  95,  100,  123,  124, 
164-165 

Tort,  255,  340-341)  371-373,  377)  393- 
396,  403 

Tourtoulon,  321,  432-433 
Transindividualism,  12,  14-15,  17-18, 
21,  92-96,  104-107,  123,  154,  158- 
160,  174-176,  1 80-1 85,  190,  1 91, 
214-218 

Transpersonalism,  13,  18-19,  92-97,  123, 
158-160,  207-208,  217-218 
Treaty,  215,  218,  266 
Treitschke,  93,  105 
Trendelenburg,  8,  15,  41 
Triadism,  53,  70 
Trial.  See  Procedure 
jfrialismus,  70 
Troeltsch,  219 

Truthfulness,  73,  436,  437,  439,  466- 
467,  469 
Tsatsos,  70 


Tutelage.  See  Guardianship 
Typology,  28 

Ulpian,  73,  1 73,  309,  418,  434-436,  443 
Uniformity,  32 
United  States,  389,  404 
Universalism,  93 
University,  97 
Unjust  enrichment,  305 
Unorganized  communion.  See  Commun¬ 
ion 
Urge,  86 

Usage,  240,  244;  see  also  Custom 
Usury,  374,  379,  388-389,  392,  395,  402 
Utilitarianism,  67,  293,  351-352,  407 
Utility,  426-430 

Valensin,  351 
Valeur,  404 

Validity,  4-6,  8,  10,  13,  14,  16,  22,  28, 
33-34)  5i)  7i)  83-84,  108-109,  251, 
332 

of  law,  38,  60-61,  68-69,  84-85,  87-88, 
110-120,  200-201,  465 
of  natural  law,  420,  421 
source  of,  83-84 

Value,  3-23)  23-26,  29,  35,  49-55,  74, 
78,  88,  91,  106,  232,  329,  358-359) 
410,  44^-443 

collective,  91-94,  358,  360-361 
common,  4-6,  9-13,  17-18,  22-23 
concrete,  22-23 
conquest  of,  50-52,  126,  223 
cultural,  13,  22,  33,  357,  359-36° 
economic,  303,  312-313.  357,  359-36°, 
427 

extraeconomic,  303,  31 1-3 15 
family,  314-3*5 

formal,  4-6,  9-13,  17-18,  22-23 
hierarchy  of,  92-93 
individual  (as  personal  value) ,  91-94, 
357-358,  360-361 

individual  (as  single  value) ,  4-6,  9,  n, 
22 

legal,  68,  73,  193,  431 
moral,  17,  73,  85,  88,  91,  289,  357, 
359-361,  39*“392,  427,  43*,  451 
objective,  13,  17-18,  22 
of  the  individual,  102-103 
personal,  13,  17-18,  22,  313-314 
political,  303,  358-361 
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pre juridical,  35,  198 
qualitative,  391-392 
relation  to,  50-52,  70,  88,  107,  150, 
203,  222,  223 
religious,  357 
sanitary,  357,  359-360 
scientific  view  of,  55-56,  58 
single,  4-6,  9,  11,  22 
social,  9,  12-17,  22-23,  25,  360-361, 

427 

standard  of,  454 
technical,  451-452 
transpersonal,  13,  17-18,  22 
twofold,  85 

typical,  4-6,  9-13,  17-18,  22-23 
work,  91-94 

Value  judgment.  See  Evaluation 
Van  Hove,  231 

Vareilles-Sommieres,  238,  271,  276,  2S1 

Vattel,  425 

Verdross,  31 1 

Vico,  342,  430 

ViU6,  396 

Vindication,  436,  437,  439 
Voetzel,  427 
Volkmar,  301 
Vollmer,  143 
Vorlander,  9 

Wach,  147 
Wage,  74 
Waiver,  274-275 

War,  94, 194,  219-224,  259,  263-264,  46r 
concept  of,  221 
meaning  of,  220,  224 
significance  of,  222-224 
War  guilt,  220 
Weber,  Marianne,  57,  58,  178 
Weber,  Max,  41,  57, 58,  68,  92, 114 


Weigelin,  72,  79,  88 
Weizsacker,  136 

-  Weltanschauung,  6,  327,  360;  see  alia 
World  outlook 
Wenger,  321 
Weyr,  321 
Wieruszowski,  175 
Wilk,  282 

Will,  10,  14-17,  20-22.  29.  31,  34-36,  4t, 
79,  82-85,  95,  100.  112,  1 1 3,  iif), 
117,  149,  169-170,  1 84-135.  19;- 
193,  204-205,  265,  304-305,  324. 
327-328,  330,  344 
contractual,  169-171,  291 
declaration  of,  1 70-171 
last.  See  Succession 
legislative,  141-142,  146 
Windelband,  2,  9,  22-23,  35,  41,  49,  57. 
.93 

Wkth,  44 

W issenschajt,  3,  50;  see  also  Science 
Wolf,  148,  149 
Woltman,  9 

Work,  92,  94-96,  207,  217-218 
and  ownership,  161-163 
World  outlook,  3,  6,  10-14,  16-17.  21* 
25,  56,  69,  101-103,  327,  360-361 
World  state,  213-215,  217,  218 
Worth,  Worthlessness.  See  Value 
Wundt,  38-39,  42,  124 

Youth  Movement,  97,  174 

Zachariae,  307 
Zachary,  117 
Zechlin,  1x9 

Zitelmann,  30,  33«  42*  269 
Zwilgmeyer,  62 


